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PAKT  V. 

THE  LA.W  OF  CONTRACTS 


A.  CONTRACTS  IN  GENERAL. 
CHAPTER  I. 

FORM  OF   CONTRACT. 

732.  The  definition  of  an  obligation,  as  laid  down  in  the  Pandects 
of  Justinian,  and  adopted  by  Yoet,  is  as  follows :  An  obligation  in 
general  is  the  bond  of  law  {vinculum  juris),  whereby  one  is  of 
necessity  bound  to  the  performance  of  a  certain  thing.  This 
definition  does  not  state  all  the  requirements,  but  it  clearly  lays 
down  the  essentials  of  a  simple  contract,  which  are,  a  duty  under 
the  law,  a  sanction  binding  one  to  observe  that  duty,  a  performance 
which  constitutes  the  obsenrance  of  such  a  duty,  and  a  subject  in 
respect  of  which  the  performance  takes  place.  There  will  be  no 
obligation,  in  the  strict  sense  of  the  Roman  Law,  unless  there  is 
a  nectssitaty  or  binding  force.  All  agreements  which  do  not  contain 
this  necessitoi  fall  short  of  the  requirements  of  a  strict  obligation  in 
Boman  Law.  This  does  not  mean  that  such  agreements  are  value- 
less, and  consequently  void.  But  it  means  that,  in  order  that  such 
an  agreement  may  be  enforced,  some  other  act  must  take  place, 
where  the  original  transaction  between  the  parties  was  not  such  as 
to  constitute  a  strict  obligation  or  contract.      This  circumstance 
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arises  from  the  fact  that,  among  the  Bomans,  obligations  were 
classified  as  natural  and  civU.  Natural  obligations  were  the  result 
of  mere  natural  equity*  Civil  obligations  were  such  as  were  founded 
on  natural  equity,  but  acquired  operative  force  from  the  civil  law, 
and  could  be  founded  upon  in  a  civil  Court  {inforo  civili).  On  this 
distinction  a  whole  system  of  jurisprudence  grew  up,  which  became 
so  interwoven  with  the  law  of  contract  that  it  could  not  be  discarded 
in  Boman-Dutch  Law.  Obligation,  in  general,  though  equally 
binding,  was  wanting  in  the  formalities  attaching  to  a  contract  in 
Boman  Law ;  contract  was  the  form  of  agreement  which  was  clothed 
with  certain  ceremonies  prescribed  by  Roman  Law.  In  course  of 
time  the  necessity  of  enforcing  the  less  binding  obligations  which 
were  the  result  of  agreements,  express  or  implied,  between  parties, 
became  evident,  and  a  system  was  introduced  whereby  they  were 
enforced  under  certain  conditions  (44,  7  §  1). 

Sir  F.  Pollock  defines  a  contract  very  briefly  as  a  "  promiBe  or  set  of  promises 
which  the  law  will  enforce."  This  definition  corresponds  to  the  strict  Boman 
conception  of  contract,  which  did  not  include  such  agreements  as  were  merely 
natural,  in  the  sense  above  defined. 

733.  Natural  obligations,  then,  even  if  they  resulted  from  agree- 
ment, were  such  as  could  not  be  sued  upon  in  the  old  system  of 
Boman  procedure.  They  could,  however,  be  enforced  if  a  change 
in  the  relationship  between  the  parties  to  the  agreement  took  place, 
that  is,  if  an  act  intervened  whereby  a  binding  sanction  was  given 
to  the  originally  unenforceable  agreement*  These  distinctions  are 
recognised  in  Boman-Dutch  Law.  Some  natural  obligations  are 
such  as  are  deprived  of  all  force — ^in  other  words,  are  wholly  extin- 
guished— ^by  the  civil  law  (using  civil  law  in  this  sense  as  law 
distinguished  from  natural  equity).  Other  natural  obligations, 
again,  are  such  as  the  civil  law  does  not  extinguish,  but  which 
remain  merely  unconfirmed  by  the  civil  law.  Natural  obligations  ^ 
of  the  first  class  need  no  explanation.  They  are  nullified  as  soon 
as  they  arise,  for  the  law  gives  them  no  support  Among  obligations 

^  The  term  **  obligation  **  is  here  used  in  the  restricted  tense  of  the  legal  duty  which 
is  the  result  of  agreement,  whether  formal  or  formless.  In  the  wider  sense,  of  course, 
'*  obligation  **  indodes  the  duty  of  obedience  to  the  general  law,  as  well  as  the  liability 
for  tortious  acts  or  crimes. 
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of  this  kind  are  contracts  by  minors,  by  women  married  in  com- 
munity (not  being  public  traders  having  authority  to  bind  them- 
sehres)  who  contract  without  their  husbands'  authority  or  consent, 
or  by  interdicted  prodigals.  Out  of  such  contracts  no  action  arises. 
Obligations  resulting  from  agreement,  again,  which  the  law  does  not 
extinguish,  though  it  gives  them  no  confirmation,  include  the  class 
of  agreements  known  as  nuda  pacta  (naked  agreements).  It  is  clear 
that  nuda  pacta  are  not  extinguished  by  civil  law,  for  a  nudum 
pactum  may  be  pleaded  by  way  of  exception.  There  is  another 
class  of  natural  obligations,  again,  which  the  civil  law  adopts  and 
enforces  as  soon^as  they  arise.  For  instance,  where  a  person  is 
naturally  liable  for  the  acts  of  his  cattle  doing  injury  to  another 
man's  property  (damage  feasant)  ^  and  the  civil  law  gives  the  owner 
of  the  property  the  right  to  distrain,  the  civil  law  here  adopts  and 
enforces  the  natural  obligation  which  binds  the  owner  of  the  cattle, 
by  turning  that  obligation  into  a  civil  obligation.  All  natural 
obligations,  whether  extinguished  by  operation  of  the  civil  law  or 
not,  are  capable  of  modifications  by  the  act  of  the  parties  to  them, 
and  such  modifications  will  be  enforceable  by  action,  although  the 
original  natural  obligation  is  not  enforceable.  Thus,  a  person  may 
bind  himself  as  surety  for  the  performance  of  a  contract  by  a  minor; 
and,  though  the  minor  himself  will  not  be  liable  on  the  contract, 
his  surety  may  be  made  liable.  In  like  manner,  if  a  person  makes 
payment  by  virtue  of  a  natural  obligation,  he  will  not  be  able  to 
reclaim  such  payment  on  the  ground  that  it  was  not  due.  Where  a 
person  seeks  to  claim  something  to  which  he  would  be  entitled  but 
for  the  existence  of  a  natural  obligation  to  which  he  is  a  party,  such 
a  natural  obligation  may  be  pleaded  by  way  of  defence  to  the  claim. 
A  natural  obligation  is  capable  of  being  brought  into  compensation 
(set-off)*  It  is  also  capable  of  novation,  and  such  novation  will  take 
place  according  to  the  principles  which  regulate  the  novation  of 
other  contracts.  Pledges  may  be  given  in  security  of  a  natural 
obligation.  But  natural  obligations  which  arise  merely  out  of 
gratitude,  pity,  or  generosity  do  not  admit  of  the  foregoing  modifica- 
tions :  thus,  if  A.  does  B.  a  service  out  of  kindness,  B.  should,  as  a 
matter  of  moral  obligation,  be  grateful  to  A. ;  but  this  obligation  is 
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quite  imperfect,  and  cannot  be  the  subject  of  noTation  or  compensa- 
tion* Again,  a  limitation  is  applied  in  the  case  of  certain  obliga- 
tions. Thus,  none  of  the  foregoing  modifications  will  apply  to  the 
obligation  of  an  interdicted  prodigal*  By  interdicting  him  from  the 
transaction  of  business,  the  law  marks  its  reprobation  of  all  his  acts; 
consequently,  to  enforce  a  suretyship  entered  into  on  behalf  of  an 
interdicted  prodigal  would  be  acting  contrary  to  the  policy  of  the 
law.  But  the  contract  of  a  minor  is  not  unenforceable  because  it  is 
wrongful,  as  is  the  contract  of  a  prodigal,  but  because  a  minor  cannot 
exercise  that  discretion  to  which  a  person  who  has  attained  the  age 
of  majority  is  capable  of  attaining ;  consequently,  a  suretyship  to 
the  obligation  of  a  minor  is  valid.  As  a  minor  has  not  the  full 
faculty  of  discretion  which  a  major  is  capable  of  exercising,  his 
natural  obligation  carries  with  it,  as  we  have  seen  (vol.  1,  §  176), 
this  peculiarity,  that  he  is  entitled  to  restitution  against  the  effects 
of  his  agreement  (44,  7  §  2). 

734.  The  natural  obligations  resulting  from  agreement  are  form- 
less. That  is,  they  can  exist  without  conforming  to  any  special 
mode  or  form  of  contract.  The  Roman  formulary  system  required 
a  set  form  of  words  for  every  transaction,  and  refused  to  enforce 
agreements  which  did  not  correspond  in  every  detail  to  the  pre- 
scribed forms.  Hence  arose  a  system  of  formal  contracts.  To 
these  eflFect  was  given  by  action.  Where  the  prescribed  formula 
had  not  been  gone  through,  no  action  lay  to  enforce  the  agreement. 
As  we  have  stated,  the  necessity  for  a  remedy  came  to  be  felt,  and 
in  course  of  time  the  Roman  judicial  system  so  altered,  and  adapted 
itself  to  the  change  in  contractual  relationships  between  persons, 
that  contracts  which  did  not  correspond  to  the  rigid  formulae  came 
to  be  enforced.  It  is  from  this  time  that  contracts,  as  we  now 
know  them,  came  to  be  in  vogue.  An  obligation  was  then  defined 
as  the  bond  of  law  {vincvltim  juris)  y  whereby  one  is  of  necessity 
bound  to  the  performance  of  a  certain  thing,  in  accordance  fcith  the 
law  of  the  land.  Such  an  obligation,  based  on  natural  equity,  and 
confirmed  by  the  authority  of  State  law,  when  it  resulted  from 
agreement,  gave  rise  to  a  valid  action  in  the  civil  law.  This 
definition  was  employed  by  the  Roman  Law  in  a  very  wide  sense, 
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60  as  to  embrace  not  only  what  we  know  by  the  name  of  contraotf 
bat  delicts  or  torts  as  well.  The  reason  for  this  is  simple*  A 
light  of  action  was  regarded  as  giving  rise  to  a  contractual  relation* 
ship ;  consequently,  a  person  might  be  liable  on  a  wrong,  but  the 
moment  he  was  sued  for  the  wrong  a  contractual  relationship  was 
considered  to  haye  arisen  between  him  and  the  plaintiff,  this 
relationship  being  founded  on  the  action,  not  on  the  wrong  out 
of  which  the  action  arose.  Thus  obligation,  in  its  widest  sense, 
included  contracts  in  the  special  sense,  quasi-contracts,  delicts,  and 
quasi-delicts.  The  special  formal  contract  of  Boman  Law  was 
known  as  a  stipulation  (stipulatio).  The  special  formless  contracts 
of  Boman  Law  were  known  as  pacts  (pacta).  The  stipulation  was 
a  modification  of  the  earliest  Boman  contracts,  which  were  made 
according  to  a  solemn  binding  form.  **  This  form  was  drawn  up 
by  some  man  learned  in  the  law,  and  became  obligatory  on 
recitation  by  the  parties  thereto."  Most  of  these  contracts,  known 
as  Terbal  obligations  (verborum  obligatumeM)^  were  abolished,  and 
stipulation  alone  remained.  It  was  performed  by  means  of  question 
and  answer.  A  fitting  answer  to  the  question  had  to  be  given ; 
the  parties  must  be  in  the  presence  of  one  another;  they  must 
speak  in  intelligible  language ;  the  subject-matter  must  be  lawful, 
that  is,  based  on  a  just  condition  precedent  A  pact  was  the  mere 
agreement  of  two  persons  to  do  something,  without  their  entering 
into  the  form  prescribed  in  the  case  of  a  stipulation.  Yoet  states 
that  the  difference  between  a  pact  and  a  special  contract  (contractiu) 
is  that  pacts  do  not  of  themselves  give  rise  to  an  action,  whereas 
contracts  of  their  own  nature  entitle  one  to  enforce  his  rights 
by  action.  Quasi-contracts  are  obligations  which  give  rise  to  con- 
tractual rights,  including  rights  of  action,  although  no  special  agree- 
ments have  been  entered  into  by  the  parties.  Thus,  the  obliga- 
tion of  guardianship,  existing  between  a  guardian  and  his  ward, 
carries  with  it  a  collateral  obligation — ^though  not  specially  agreed 
upon — ^by  virtue  whereof  the  guardian  must  properly  administer 
the  affairs  of  his  ward,  and  another  whereby  the  ward  is  made 
liable  for  dbbursements  made  on  his  behalf  by  the  guardian.  To 
sum  up,  the  law  recognises,  in  the  first  place,  obligations,  which 
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consist  in  duties  by  one  person  as  against  another  person  or  other 
persons  to  do  or  abstain  from  doing  some  act.  Obligations  may 
arise  out  of  a  right  gained  by  contract,  or  from  a  wrongful  act 
committed  by  another  person.  A  contract  is  an  agreement  between 
two  persons,  with  regard  to  a  definite  subject,  known  to  both 
parties,  by  which  one  or  both  binds  or  bind  himself  or  themselves 
to  do  or  abstain  from  doing  a  certain  thing.  In  Boman  Law 
oontracts  were  at  first  strictly  formal,  and  the  law  gave  efiect  only 
to  such  formal  contracts.  Afterwards  the  law  recognised  less 
formal  agreements,  known  as  pacts.  The  principles  relating  to 
both  the  formal  and  informal  contracts  of  Boman  Law  have  been 
embodied  in  Boman-Dutch  Law.  Li  addition  to  the  contracts 
known  to  the  Boman  Law,  the  Dutch  Law  recognises  as  contracts 
any  lawful  agreements  between  two  or  more  persons,  with  regard  to 
the  same  subject-matter,  arising  out  of  a  lawful  and  just  cause 
(causa),  where  neither  party  has  been  led  to  enter  into  the 
agreement  through  fear,  fraud,  undue  influence,  or  just  ground  of 
error,  whereby  the  parties  agree  that  one  or  both  of  them  shall 
perform,  or  abstain  from  performing,  some  act  or  acts;  such 
agreement  between  the  parties  being  signified  in  any  intelligible 
way,  whether  by  writing,  by  word  of  mouth,  or  otherwise  (44, 
7  §§1—6;  2,14§1;  45, 1  §§  1,  2). 

735.  Contracts  may  be  unilateral  or  bilateral  in  their  form. 
Usually,  one  party  promises  to  do,  grant,  or  suffer  something  for 
the  benefit  of  the  other  party,  which  promise  the  other  party 
accepts,  promising  in  his  turn  to  do  something  for  the  benefit  of 
the  first  party,  which  reciprocal  promise  is  accepted  by  the  first 
party.  Such  a  contract  is  known  as  bilateral.  But  where  one 
party  alone  binds  himself  to  do  or  furnish  something,  the  contract 
is  known  as  unilateral.  The  Boman  Law  further  divided  bilateral 
contracts  into  contractus  hilaterales  aequales  (equal  bilateral  con- 
tracts), when  the  parties  were  at  once  equally  ah  initio  bound  by 
the  contract,  and  contractm  bUaterales  inaequales  (unequal  bilateral 
contracts),  when  one  party  is  bound  at  the  beginning,  but  the  other 
only  becomes  bound  by  it  subsequently.  Purchase  and  sale  for 
cash  is  a  bilateral  equal  contract,  for  the  purchaser  is  at  once  bound 
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to  pay  the  price,  and  the  seller  to  deliver  the  article  sold ;  deposit 
is  an  unequal  bilateral  contract,  for  at  first  there  rests  a  duty  on  the 
depositary  alone  of  safe  keeping,  while  the  depositor  will  only 
become  liable  in  case  of  loss  accruing  to  the  depositary  by  reason 
of  damage  resulting  from  the  subject  of  deposit.  Examples  of 
unilateral  contracts  are  mutuum,  or  loan,  where  the  borrower  is 
liable  to  restore  the  thing  lent;  Jidejvssio,  or  suretyship,  where 
the  surety  is  liable  to  make  good  any  deficiency  in  payment  by 
his  principal  for  which  he  (the  surety)  has  stood  security;  and 
expetmlatio,  corresponding  to  the  modem  **  accounts  stated." 

786.  Contracts  were  also,  in  respect  of  their  form,  known 
as  nominate  and  innominate  (contractus  nominati,  contractuB 
innominati).  This  distinction  arose  from  the  formulary  procediu'e 
of  Koman  Law.  To  nominate  contracts  certain  special  forms  of 
action  were  allotted*  Innominate  contracts  were  those  to  which 
no  special  actions  applied,  but  the  remedy  for  which  was  to  be 
sought  in  a  general  mode  of  relief,  known  as  the  €tctio  praescriptis 
verbis,  corresponding  to  the  English  action  on  the  case.  Nominate 
contracts  included  all  such  contracts  as  are  nowadays  entered  into 
by  agreement  of  parties,  such  as  purchase  and  sale,  letting  and 
hiring,  and  partnership.  Innominate  contracts  were  divided  into 
four  classes,  according  to  the  nature  of  the  transaction  between  the 
pa  rties.  They  were :  (1)  do  ut  da,  1  give  that  you  may  give ;  (2)  do 
ut  facias,  1  give  in  order  that  you  may  perform  an  act ;  (3)  facio 
ut  des,  1  perform  an  act  in  order  that  you  may  give  something 
in  return ;  and  (4)  facio  ut  facias,  I  perform  an  act  in  order  that 
you  may  perform  something  in  return.  Examples  of  innominate 
contracts  are  permutatio  (exchange),  transactio  (compromise),  or 
aestimatum  (conditional  sale).  The  remedy  on  all  contracts,  nomi- 
nate or  innominate,  does  not  now  depend  on  any  set  formula, 
as  in  Boman  Law,  but  the  Boman  Law  introduced  ceilain  modi- 
fications into  the  rights  relating  to  these  contracts  which  are 
still  of  some  importance.  Innominate  contracts  mainly  concern 
things,  and  are  therefore  looked  upon  as  real,  not  personal ;  and 
from  this  circumstance  Yoet  says  they  derive  their  name.  Other 
contracts  require  the  use  of  words  (nominaUm)  to  signify  what  the 
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partieB  intend ;  but  in  innominate  contracts  the  mere  delivery  of 
the  thing  constitutes  the  contract,  and  there  is  no  need  to  nominate 
what  the  parties  wish  to  convey.  Thus,  in  the  innominate  contract 
of  permutatio^  or  exchange,  A.  gives  B.  a  horse^  and  B.  in  return 
gives  A.  another  horse.  No  words  signifying  the  nature  of  the 
contract  need  pass  between  the  parties.  It  is  quite  clear  that  the 
giving  of  one  horse  for  another  constitutes  an  exchange.  Thus,  in 
order  to  perfect  or  complete  an  innominate  contract,  a  giving  or 
performing  is  necessary*  In  the  case  of  innominate  contracts 
preceded  by  a  giving  {do  tit  des,  or  do  vt  facioi)  there  is  a  locui 
p^nitentiae,  that  is,  a  party  may  recede  from  the  contract  by 
demanding  the  return  of  the  thing  given  before  performance  of  the 
reciprocal  obligation  by  the  other  party,  according  to  Roman  Law ; 
but  in  Roman-Dutch  Law  there  is  no  locus  penitentiae  in  the 
case  of  innominate  contracts.  The  Roman  action  praescriptU 
verbii  is,  according  to  Yoet,  quite  subsidiary,  and  so  long  as  the 
party  who  complains  of  loss  or  seeks  a  remedy  has  another  action 
to  resort  to,  he  cannot  proceed  by  this  special  action.  So,  if  he 
claims  the  subject  of  the  contract  by  vindication,  or  has  an  action  of 
damages  for  loss,  he  cannot  be  held  bound  to  sue  by  this  action. 
At  present  the  distinction  between  the  various  strict  forms  of  action 
is  virtually  abolished,  and  the  plaintiff  may  seek  his  remedy  in  a 
general  action  (19,  6  §§  1 — 6). 

Yoet  gives  modifications  of  the  four  classes  of  innominate  contracts  above 
referred  to.  They  are  do  ut  de$  et  facias  (I  giye  that  you  may  give  and  perform], 
faao  ut  des  et  facias  (I  perform  that  you  may  give  and  perform),  do  et  facio  vi 
des  (I  give  and  perform  that  you  may  give),  do  et  facio  tU  facias  (I  give  and 
perform  that  you  may  perform),  do  et  facio  ut  des  et  fadas  (I  give  and  perform 
that  you  may  give  and  peiiorm),  do  ne  des  (I  give  that  you  may  not  give),  do  ne 
fadas  (I  give  that  you  may  not  perfoim),  facio  ne  des  (I  perform  that  you  may 
not  give),  and /acto  ne  facias  (I  perform  that  you  may  not  perform). 

787.  Contracts,  again,  are  distinguished  in  respect  of  their  form 
according  as  they  are  joint  or  several.  Important  consequences 
flow  from  the  fact  that  a  contract  has  been  entered  into  by,  or 
on  behalf  of,  or  in  favour  of,  not  one,  but  two  or  more  persons: 
Two  or  more  persons  are  said  to  have  a  contract  made  in  their 
favour,  or  to  become  joint-creditors,  when  they  at  one  and  the 
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sanie  time  stipulate  and  agree,  as  principals,  iinguli  in  solidum 
(separately  for  the  whole  contract),  for  the  same  thing,  with  the 
intention  that  they  shall  separately  be  entitled  to  claim  the  whole 
of  the  subject-matter  of  the  contract,  but  that  they  shall  not 
jointly  be  entitled  to  claim  more  than  that  one  thing.  Two 
persons  are  said  to  bind  themselves,  or  become  joint-debtors  (or 
co-principal  debtors),  on  a  contract  or  agreement,  when  they 
promise  singvli  in  solidum^  at  one  and  the  same  time,  the  same 
thing,  as  principals,  with  the  intention  that  they  shall  be  separately 
liable  for  the  whole  of  the  same,  but  that  they  shall  not  be  liable 
jointly  for  more  than  the  same  thing.  It  makes  no  difference 
whether  the  joint-creditors  or  jointrdebtors  enter  into  the  agree- 
ment in  one  and  the  same  way,  or  in  different  ways.  Thus,  of 
two  joint-principal  debtors,  one  may  bind  himself  unconditionally, 
and  the  other  may  bind  himself  until  a  certain  day,  or  subject  to  a 
condition  or  conditions,  and  the  addition  of  such  a  day  or  condition 
will  not  prevent  the  creditor  from  demanding  the  debt  from  the 
joint-debtor  who  is  unconditionally  bound.  In  the  same  way,  the 
joint-debtors  may  agree  at  different  places  to  make  payment  at  one 
and  the  same  place ;  A.,  residing  at  Port  Elizabeth,  may  bind 
himself  with  B.,  residing  at  Kimberley,  to  discharge  the  contract  at 
Cape  Town.  If  an  event,  which  is  not  contrary  to  the  obligation, 
and  does  not  alter  it  in  any  essential  respect,  takes  place  or  intervenes 
between  the  promises  of  the  two  principal  debtors,  nothing  prevents 
their  being  jointly  liable.  Thus,  A.  may  first  bind  himself  as  joint- 
principal  debtor  and,  before  B.  binds  himself  as  joint-principal 
debtor,  C.  may  intervene  as  surety  to  the  obligation  ;  this  will  not 
prevent  B.  from  effectually  binding  himself.  But  if  several  persons 
agree  to  give  or  do  the  same  thing,  at  different  times,  not  intending 
to  bind  themselves  jointly  with  tlie  other  debtors,  and  entering  into 
an  obligation  with  respect  to  the  subject-matter  by  a  wholly  separate 
transaction,  they  are  not  looked  upon  as  co-principal  debtors,  but 
are  liable  singuli  in  $olidum.  It  must  be  specially  intended  and 
Agreed,  where  parties  enter  into  the  contract  at  different  times,  that 
they  shall  bind  themselves  as  co-principal  debtors  (46,  2  §  1). 
788.  There  will  not  be  two  joint-principal  debtors  where  one  of 
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such  debtors  has  not  the  requisite  capacity  to  contract ;  thus,  if  A., 
a  major,  and  B.,  a  minor,  promise  C.  that  they  shall  be  liable  to  him 
for  a  certain  thing,  and  B.  has  not  the  sanction  or  authority  of  his 
guardian,  A.  is  alone  bound  on  the  contract,  and  B.  is  not  his  co- 
principal  debtor.  The  fact  that  a  surety  promises  to  make  payment 
of  the  whole  of  a  debt  at  the  same  time  as  his  principal  enters  into 
a  contract  to  pay,  does  not  make  the  surety  a  co-principal  debtor,  for 
suretyship  is  an  accessory  obligation  to  the  principal  contract:  unless 
the  surety,  when  he  bound  himself,  specially  agreed  that  he  should 
be  liable  in  aolidum  as  a  principal  debtor.  On  the  other  hand,  there 
will  not  be  two  joint-principal  creditors,  where  two  persons  stipulate 
for  payment  of  a  thing  which  already  belongs  to  one  of  them.  Two 
persons  will  not  be  joint-principal  debtors,  where  they  bind  themselves 
to  different  penalties  or  liabilities  for  negligence — for  in  such  a  case 
they  are  undertaking  separate  obligations ;  thus,  if  A.  binds  himself 
to  pay  damages  only  in  case  of  fraud  in  connection  with  the  subject- 
matter  of  the  agreement,  while  B.  promises  to  make  good  gross  or 
ordinary  negligence,  they  are  not  joint-principal  debtors,  for  their 
liabilities  are  dissimilar.  But  if  both  of  them  have  at  first  entered 
into  an  agreement  to  make  good  loss  arising  from  the  same  cause, 
and  one  of  them  afterwards  obtains  from  the  creditor  a  remission  of 
his  liability  by  a  separate  agreement  or  pact,  they  are  still  joint- 
principal  debtors,  for  the  beginning  (initiuni)  of  the  contract  ia 
looked  at,  and  a  subsequent  agreement  will  not  be  deemed  to  change 
the  basis  and  nature  of  the  original  contract  constituting  two  joint- 
principal  debtors.  There  must  be  clear  evidence  of  intention,  in 
every  case,  that  the  parties  wish  to  be  regarded  as  co-principal 
debtors  or  creditors.  So,  if  a  document  sets  forth  that ''  the  sum  of 
100/.  shall  be  paid  to  X.  and  Y.,"  the  presumption  is  thatX.  and  Y. 
ai*e  each  entitled  only  to  half  of  the  said  sum,  that  is,  501. ;  unless 
the  document  further  states  that  they  are  joint-principal  creditors. 
Again,  if  M.  and  N.  "  promise  to  pay  lOOZ.  to  P.,"  they  are  regarded 
as  liable  each  for  50Z.,  unless  they  promise  to  pay  ainguli  in  soUdum 
(each  for  the  whole  amount),  thereby  signifying  that  they  are  co- 
principal  debtors.  From  this  it  follows  that  in  case  of  doubt  it  is 
presumed  that  two  persons  are  not  co-principal  debtors  or  creditors. 
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So,  if  there  is  no  special  agreement  that  two  persons  shall  be  co-prin- 
cipals, or  liable  singidi  in  solidunif  and  one  of  them  becomes  insolvent, 
the  other  is  liable  only  for  his  proportionate  share,  not  for  the  whole 
debt.  These  roles  apply  to  all  contracts,  and  even  to  testaments, 
although  in  other  respects  heirs,  where  there  are  several,  are  only 
liable  to  legatees  to  the  extent  of  their  portions  of  inheritance  (46, 
2  §§  2,  8). 

Where  (ffawJdns  vs.  FUxray,  1  M.  619)  a  sale  of  property  had  taken  place 
nnder  the  direction  of  the  Joint  Commiasaries  of  Vendues  (an  office  formerly 
existing  in  Cape  Colony,  nowextLDct),  or  officers  superintending  public  auctions, 
and  the  purchase  price  of  the  property  was  paid  over  to  the  said  Commissioners, 
the  plaintiff,  who  was  the  former  owner  of  the  property,  and  therefore  entitled 
to  the  purchase  price,  sued  one  of  the  Joint  Commissaries  for  the  whole  of  such 
purchase  price,  the  other  Joint  Commissary  having  become  insolvent.  The 
Court  (Wylde,  C.J.,  Burton,  J.,  and  Kekewich,  J.)  held  that  the  effect  of  the 
appointment  was  to  render  the  Joint  Commissaries  9ocii  (partners)  in  the  exercise 
of  the  duties  and  in  the  liabilities  of  their  office,  and  that  the  defendant  was 
consequently  liable  in  aolidum  for  the  debt  Menzies,  J.,  dissented,  on  the 
ground  that  the  defendant  and  the  insolvent  were  not  socii;  but  he  held  that, 
if  they  had  been  $oeii,  they  would  have  been  liable  nnguli  in  Bolidumy  agreeing 
thus  with  the  majority  of  the  Court  on  the  main  point  involved.  The  difference 
of  opinion  was  merely  as  to  the  validity  of  the  appointment. 

789.  The  effect  of  a  formal  joint  constitution  of  creditors  or 
debtors  is,  that  the  debt  is  due  to  each  co-principal  creditor  in  solidum, 
and  it  is  due  by  each  co-principal  debtor  in  iolidum ;  so  that  each  co- 
principal  creditor  may  sue  for  the  whole  debt,  and  each  co-principal 
debtor  may  be  sued  for  the  whole  debt.  But,  as  one  thing  is  the 
subject-matter  of  the  contract,  payment  to  one  co-principal  creditor, 
or  by  one  co-principal  debtor,  puts  an  end  to  the  obligation,  and 
discharges  the  other  parties  to  it.  A  creditor  may  elect  whom  of 
several  co-principal  debtors  for  the  same  thing  he  shall  call  upon  for 
pajrment  of  the  whole  amonnt.  Again,  a  debtor  may  elect  to  whom 
of  several  co-principal  creditors  he  shall  make  payment,  thereby 
effecting  his  discharge  from  the  debt.  Bnt  the  debtor  loses  his 
power  of  election  where  one  of  the  co-principal  creditors  begins  to 
sue  him,  and  the  claim  of  the  person  so  suing  is  not  discharged  or 
avoided  if  the  debtor  thereafter  makes  payment  to  another  co-prin- 
cipal creditor.  Although  a  creditor  cannot  be  compelled  to  divide 
his  claim  against  several  co-principal  debtors,  he  may  do  so  if  he 
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pleases,  and  claim  only  a  part  of  the  sum  dae  from  each ;  and,  if  one 
of  the  co-principal  debtors  has  paid  part  of  the  debt,  the  creditor 
may  claim  the  balance  from  the  other  co-principal  debtor.     If  one 
co-principal  debtor  has  been  called  upon  for  payment  of  the  whole 
amount,  and  fails  to  satisfy  the  claim,  the  other  co-principal  debtors 
may  be  proceeded  against  for  that  which  the  first  co-principal  debtor 
is  unable  to  pay.    If  there  are  several  joint-principal  debtors,  and 
the  creditor  accepts  from  one  of  them,  who  offers  it,  a  certain  portion 
of  the  debt  in  satisfieiction  of  his  liability,  the  creditor  is  not  bound 
to  divide  his  claim  against  the  others,  but  may  proceed  against  any 
one  of  them  for  the  balance.    But  if  the  creditor  has  already  called 
upon  one  or  more  of  the  co-principal  debtors  for  his  or  their  propor- 
tionate share  of  the  debt,  he  cannot  call  upon  any  of  the  remaining 
co-principal  debtors  for  a  larger  portion,  even  if  one  of  those  who 
were  previously  called  upon  for  their  proportionate  share  should  prove 
to  be  insolvent :  for  in  this  case  the  creditor,  by  dividing  the  debt 
into  shares,  has  renounced  his  right  to  proceed  against  one  in  soUdum. 
The  Roman-Dutch  Law  has  introduced  a  slight  modification  into  the 
Koman  Law,  by  virtue  of  which  a  creditor  can  only  sue  a  joint-debtor 
in  solidum  where  such  joint-debtor  has  renounced  the  benefit  of 
division,  which  is  a  benefit,  given  to  all  joint-debtors,  by  virtue 
whereof  they  may  claim  to  have  the  debt  shared  pro  raid  with  the 
other  sureties.    But  such  renunciation  of  the  benefit  is,  in  law, 
deemed  to  have  taken  place  where  a  debtor  expressly  binds  himself 
as  joint-principal  debtor,  or  as  liable  singtUus  in  solidum  (Y.  D.  K. 
§  494 ;  Grot.  Introd.  8,  8,  8).    Even  if  there  has  been  no  special 
renunciation  of  the  benefit,  or  if  the  renunciation  is  not  deemed  in 
law  to  have  taken  place,  it  will  not  be  necessary  to  sue  all  the  joint- 
debtors  at  the  same  time  where  (a)  one  of  the  principal  debtors  is 
notoriously  unable  to  pay,  the  burden  of  proof  of  such  inability  being 
on  the  creditor ;  or  {b)  one  of  the  debtors  is  absent  from  the  country ; 
or  (c)  one  of  the  debtors  has  voluntarily  renounced  the  privilege  of 
being  sued  together  (de  dtu)lm8  vel  pluribm  rei$  debendi).    There  is, 
however,  one  case  where  a  renunciation  of  the  benefit  de  duobu$  vel 
pluribuB  rei$  debendi  will  not  absolve  the  creditor  from  the  necessity 
of  suing  all  the  principal  debtors  together — ^that  is,  where  it  is  sought 
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to  make  mortgaged  property  executable,  in  which  case  the  joint- 

owners  of  the  property  must  (Lotnbard  Bank  vs.  Storm,  1  M.  500)  all 

be  summoned  (45,  2  §  4 ;  Schorei%  §  303). 

Where  it  is  necessary  to  sue  all  the  joint-debtors  together,  jadgment  will  be 
given  against  each  only  for  his  proportionate  share  of  the  debt.  Of  course,  where 
there  is  no  special  stipulation  that  the  parties  shall  be  co-principal  debtors,  and 
liable  9injtdi  in  Bolidum,  they  will  only  be  liable  j^  rcM.  Thus,  where  members 
of  a  conunittee  appointed  by  subscribers  to  a  ball  were  sued  for  refreshments 
supplied  for  the  ball,  it  was  held  that  the  members  purchasing  the  goods  were 
not  jointly  and  severally  liable  for  the  debt,  but  were  liable  pro  rcUA,  share  and 
share  alike  {Wihon  A  Co.  vs.  Bolleston  and  TonUtn'a  Executor,  N.  L.  B.  1867, 
p.  27).  The  nature  of  the  contract  will,  in  general,  decide  whether  persons  are 
liable  in  sdidum  or  pro  raid.  The  ordinary  rule  is  that,  of  several  debtors, 
each  is  liable  pro  raid  ;  and  it  must  be  shown  that  the  debtors  bound  themselves 
as  oo-principab  and  in  iolidum  (Aurefa  Trustee  vs.  Pienaar,  3  S.  C.  40).  Once 
it  is  shown  that  the  debtors  are  co-principals,  they  are  liable  in  aolidum,  even 
if,  as  we  have  seen,  they  have  not  renounced  the  benefit  of  division  {Du  Toit*» 
Tntgtees  vs.  ExectUore  of  Smuts  and  De  Kock,  2  M.  24).  Where  a  debtor  was  sued 
for  one-third  of  an  amount,  the  whole  of  which  was  stated  by  the  account 
annexed  to  the  summons  to  have  been  advanced  to  him  and  two  others,  jointly 
as  well  as  severally,  defendant  excepted  on  the  ground  that  the  action  was 
imxiroperly  brought  inasmuch  as  the  claim  was  a  partnership  debt  for  which 
tSiree  partners  were  liable,  and  that  the  action  should  be  against  the  three 
partners  for  the  full  amount.  The  Court  held  that  the  debt  was  a  several  as 
-well  as  a  joint  one,  and  therefore  (following  Auret^s  Tnuttee  vs.  Pienaar)  decided 
that  the  defendant  could  be  sued  for  his  share  of  the  joint  debt ;  but  the  Court 
did  not  decide  what  the  judgment  would  have  been  had  there  been  a  claim  for 
the  whole  amount  {Moss  vs.  Shipley,  8  C.  T.  B.  536).  See  also  Colonial  Oovem- 
ment  vs.  Smithes  Executors  (7  S.  C.  129).  Similar  rules  apply  in  the  case  of 
several  creditors.  In  ffeys  vs.  Tyrrell  (N.  L.  B.  1870,  p.  89)  it  was  held  that, 
where  there  is  a  contract  with  several  persons,  if  the  rights  of  the  i>arties  are 
distinct  and  separate  and  they  can  get  their  money  separately,  each  can  sue  for 
his  own  share.  See  also  Lamb  Brothers  vs.  Brenner  A  Co.  (5  E.  D.  C.  157), 
Thompson  vs.  Manning  and  Hayes  (9  N.  L.  B.  67),  BouU  vs.  Naial  and  Band 
Coaching  Service  (UN.  L.  B.  117),  Benwood  &  Co,  vs.  WesUake  and  Coles  (5  S.  C.  341). 

740.  Acceptilation  and  novation  (see  §§  816  and  833)  produce- 
the  same  effect,  in  the  case  of  co-piincipal  creditors  or  debtoi's,  as 
demand  or  payment.  That  is,  novation  of  the  debt  by  one  of  the- 
co-principal  debtors  or  creditors  puts  an  end  to  the  whole  of  the- 
original  obligation  so  far  as  all  the  co-principal  debtors  and  creditors 
ai'e  concerned;  and  from  the  new  contract  created  by  novation 
rights  arise  only  so  far  as  the  parties  novating  the  original  obliga- 
tion are  concerned,  and  such  new  rights  do  not  affect  the  other 
co-principals  on  the  original  obligation.    In  the  case  of  an  actioa 
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in  rem  (not  an  action  in  personam)  y  if  one  of  several  co-principal 
debtors  is  absolved,  this  absolution  will  be  of  effect  as  against  the 
other  co-principal  debtors  as  well.  Bat  if  a  discharge  be  gi-anted  to 
one  co-principal  debtor  in  respect  of  his  person,  such  discharge 
having  no  connection  with  the  subject-matter  of  the  action,  it  will 
not  avail  in  favour  of  the  other  co-principal  debtor  or  debtors ;  for 
the  mere  release  of  a  person,  while  the  obligation  itself  continues, 
cannot  discharge  the  other  parties  to  the  obligation  ;  but  when  the 
obligation  is  itself  destroyed  by  payment,  or  is  discharged  by  any 
act  which  has  the  legal  effect  of  payment  (such  as  novation  or 
prescription),  no  person  can  thereafter  be  liable  upon  it.  In  the 
same  way,  if  the  creditor  succeeds  to  one  of  the  co-principal 
debtors,  whose  liability  is  thus  extinguished  by  merger,  the  other 
co-principal  debtors  are  not  discharged,  because  the  merger  operates 
only  as  a  discharge  of  an  individual,  and  not  of  the  whole  contract. 
But  if  the  co-principal  debtors  are  at  the  same  time  in  partnership, 
and  merger  takes  place  by  death  of  one  of  them,  the  other  is  liable 
to  the  successor  of  the  deceased  only  for  one-half  of  the  debt.  If 
one  co-principal  debtor  succeeds  to  the  other  co-principal  debtor, 
or  one  co-principal  creditor  to  another  co-principal  creditor,  no 
discharge  takes  place.  An  interruption  of  prescription  by  one  co- 
principal  creditor  or  one  co-principal  debtor  will  bind  all  the  other 
parties.  But  default  (mora)  on  the  part  of  one  co-principal  will  not 
prejudice  the  other  co-principal,  unless  the  latter  has  made  himself 
liable  for  such  default  by  the  terms  of  his  contract ;  though  an  act 
on  the  part  of  one  co-principal,  whereby  the  thing  promised  is  lost 
or  injured,  will  prejudice  the  other.  Where  one  co-principal  creditor 
has  claimed  and  obtained  payment  of  what  was  due  under  the  con- 
tract he  is  not  liable  to  account  for  part  of  the  same  to  the  other 
co-principal  creditor,  unless  they  are  partners.  On  the  other  hand, 
if  one  co-principal  debtor  makes  pajnnent  of  the  whole  amount 
he  cannot  have  recourse  against  the  other  co-principal  debtor  for  a 
proportionate  share,  unless  the  debtors  are  at  the  same  time  in 
partnership,  or  unless  they  have  agreed  at  the  beginning  that  one 
should  be  able  to  have  recourse  against  the  other,  or  unless  they 
have  been  constituted  co-principal  debtors  in  respect  of  money  lent 
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to  them  (or  other  onerous  consideration),  from  which  both  have 
derived  benefit.  For  instance,  if  A.  and  B.  bind  themselves  as 
eo-principal  debtors  for  money  advanced  to  A.  alone,  and  A.  pays 
the  debt,  he  cannot  claim  payment  of  half  from  B.  In  one  other 
case  the  co-principal  debtor  paying  the  debt  will  have  recourse 
against  the  other  co-principal  debtor :  that  is,  where  he  has  obtained 
cession  from  the  creditor  of  his  right  of  action  against  such  other 
co-principal ;  but  in  such  a  case  the  cessionary  can  only  claim  from 
the  co-principal  his  proportionate  {pro  ratd)  share  of  the  debt. 
The  co-principal  debtor  who  offers  payment  in  iolidum  may  at  the 
same  time  claim  cession  by  the  creditor  of  his  right  of  action 
against  the  other  co-principal  debtor  (45,  2  §§  5 — 7). 

It  would  appear,  though  this  is  put  forward  with  some  diffidence,  that  the 
decision  in  McNeil  vs.  Bohertson  (3  N.  L.  B.  18)  would  apply  to  the  case  of  a 
oo-principal  debtor  receiying  cession.  That  case  decided  that  *'the  cessionary 
can  recover  from  the  debtor  without  notice  of  the  cession,  though  payment  to 
the  cedent,  in  good  faith,  discharges  the  debtor."  This  was  a  case  referring  to 
<HndiQary  cession,  not  to  co-principal  debtors.  Joint  rights  and  liabilities  on  biUs 
of  exchange  are  provided  for  in  the  Transvaal  by  the  BiUs  of  Exchange  Pro- 
clamation (No.  11,  1902).  By  §  6  (2),  '*  a  bill  may  be  made  payable  to  two  or 
more  payees  jointly,  or  it  may  be  made  payable  in  the  alternative  to  one  of  two 
or  one  or  some  of  several  payees."  By  §  30  (3),  ''where  a  bill  la  payable  to 
the  order  of  two  or  more  payees  or  indorsees  who  are  not  partnws  all  must 
indoTse  unless  the  one  indorsing  has  authority  to  indorse  for  the  others."  By 
§  99  (1)  (b),  "  Where  a  bill  is  addressed  to  two  or  more  drawees  who  are  not 
partners,  presentment  must  be  made  to  them  all  unless  one  has  authority  to 
accept  for  all,  then  presentment  may  be  made  to  him  only."  By  §  43  (6), 
"  where  a  bill  is  drawn  upon  or  accepted  by  two  or  more  persons  who  are  not 
partners,  and  no  place  of  payment  is  specified,  presentment  must  be  made  to 
them  all."  By  5  47  (11),  "where  there  axe  two  or  more  drawers  or  indorsers 
who  are  not  partners,  notice  must  be  given  to  each  of  them  unless  one  of  them 
has  authority  to  receive  such  notice  for  the  others."  By  §  84  (1)  '*  a  note  may 
be  made  by  two  or  more  makers  and  they  may  be  liable  thereon  jointly  or 
jointly  and  severally  according  to  its  tenour."  By  §  84  (2),  **  where  a  note  nms 
*  I  promise  to  pay '  and  is  signed  by  two  or  more  persons  it  is  deemed  to  be  their 
joint  and  several  note,  and  any  note  signed  by  two  or  more  persons  is  deemed 
to  be  their  joint  and  several  note  in  the  absence  of  a  contrary  intention  appearing 
upon  the  face  of  it."  Similar  provisions  are  contained  in  the  Natal  Bills  of 
£bcchange  Law,  No.  8,  1887,  and  the  Cape  Bills  of  Exchange  Act,  No.  19, 
1893.    As  to  future  rights,  see  Corond  vs.  Ward  (1  0.  T.  B.  139). 

74L  The  next  distinction  with  regard  to  the  form  of  contracts, 
although  this  produces  no  difference  in  their  legal  effect,  is  according 
as  they  are  oral  or  written.     There  is  no  ordinance  or  statute  in 
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Koman-Dutch  Law  analogous  to  the  English  Statute  of  Frauds 
(29  Car.  II.  c.  8)  which  requires  any  special  promise  by  an  executor 
or  administrator  *^  to  answer  damages  out  of  his  own  estate/'  any 
special  promise  to  answer  for  the  debt,  default  or  miscarriage  of 
another  person,  any  agreement  made  upon  consideration  of  marriagei 
any  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them,  to  be  in  writing.  The  English  Law, 
imlike  the  Dutch  Law,  by  the  Sale  of  Goods  Act  (66  &  57  Vict, 
c.  71>  §  4),  enacts  that  ''  a  contract  for  the  sale  of  any  goods  of  the 
value  of  102.  or  upwards  shall  not  be  enforceable  by  action  unless 
the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  receive 
the  same,  or  give  something  in  earnest  to  bind  the  contract,  or  in 
part  payment,  or  unless  some  note  or  memorandum  in  writing  of 
the  contract  be  made  and  signed  by  the  party  to  be  charged,  or  his 
agent  in  that  behalf."  In  Roman-Dutch  Law  a  Court  will  not 
enforce  any  oral  contract  for  the  sale  of  land,  unless  it  be  proved  by 
clear  and  unimpeachable  evidence  (Loiihser  vs.  Vos,  9  S.  C.  477). 
And  the  rule  that  oral  contracts  for  the  sale  of  land  should  not  be 
enforced  unless  proved  by  clear  and  unimpeachable  evidence,  applies 
equally  to  contracts  for  the  sale  of  servitudes  (Ahlbom  vs.  Tickers, 
9  S.  C.  484).  Thus,  although  contracts  need  not  be  in  writing,  the 
Boman-Dutch  Law  always  requires  the  highest  degree  of  proof.  So, 
though  there  is  no  rule  in  Eoman-Dutch  Law,  as  there  is  in  the 
English  Law,  that  an  action  cannot  be  brought  upon  an  oral  promise 
to  answer  for  the  debt  of  another,  the  evidence  of  such  a  promise 
must  be  clear  and  conclusive.  And  this  necessity  for  clearness  of 
proof  extends  even  to  promises  which  the  English  Law  does  not 
require  to  be  in  writing.  Thus,  equally  clear  evidence  is  required 
of  a  direct  promise  to  repay  advances  to  be  made  to  another  as  the 
promisor's  agent,  although  such  a  promise  is  not  required  by  English 
Law  to  be  in  writing  (Koster  vs.  Blake,  10  S.  C.  80). 

In  the  Transvaal,  the  Transfer  Law  Amendment  Law  of  1895  (§  17),  provided 
that  no  property  shall  be  considered  as  lawfully  sold,  unless  declarations  of 
purchaser  and  seller  shall  have  been  signed,  or  unless  a  deed  of  sale  (fioopbrief) 
shall  have  been  drawn  up.  And  now,  by  Transvaal  Proclamation  No.  8,  1902, 
§  30,  it  is  provided  that  "  no  contract  of  sale  of  fixed  property  shall  be  of  any 
force  or  effect  unless  it  be  in  writing  and  signed  by  the  parties  thereto  or  by 
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their  agents  duly  authorised  in  writing."  This  provision  corresponds  to  the 
English  Statute  of  Frauds  (§  4).  Where  A.  wrote  to  B.,  offering  him  "  my 
stands  in  the  City  and  Suburban  Township  for  sale  for  the  sum  of  2,000/.,"  and 
B.  wrote  to  A.  accepting  the  offer,  and  at  the  same  time  indorsed  on  A.'s  note 
the  word  "  accepted,"  underneath  which  he  signed  his  name,  the  Transvaal 
High  Court  (Qregorowski,  C. J.,  Morioe,  J.,  and  £ock,  J. ;  Jonssen,  J.,  dis- 
senting) held  that  the  letters  did  not  constitute  a  koopbrief  or  deed  of  sale  in 
terms  of  the  law  (the  statute  then  in  force  being  that  of  1895),  and  that  the 
plaintiff  was  not  entitled  to  claim  transfer  of  the  property  in  question  ( Trapowsky 
vs.  Alcock,  Transvaal  H.  C.  1899).  As  the  English  Courts  have  frequently  decided 
that  a  letter  offering  land  for  sale,  and  a  letter  accepting  the  same,  constitute  a 
written  agreoment  for  the  sale  of  lands  under  the  Statute  of  Frauds,  it  might 
have  been  thought  that  the  decision  in  Trapowsky  vs.  Alcock  should  have  been 
in  fayour  of  the  plaintiff.  But  see  the  decision  in  Cutting  vs.  Van  der  Hoven 
([1903^  T.  S.  299).  As  to  verbal  contracts,  see  Jizana  vs.  Leonard  (9  C.  T.  E. 
382)  and  Arnold  vs.  Eicke  (3  N.  L.  E.  p.  23).  Such  is  the  importance  attached 
to  a  verbal  contract,  when  clearly  proved,  that  it  has  precedence  over  a  subse- 
quent written  contract  relating  to  the  same  subject-matter  {Herbert  vs.  Anderson, 
2  M.  166).  See  also  Johannesburg  Waterworks  Co,  vs.  Registrar  of  Deeds  (Trans. 
Off.  Eep.  1897,  p.  101)  and  Dyhman  vs.  City  (10  C.  T.  E.  54). 

742.  Although  all  verbal  contracts  will  be  valid  as  between  the 
parties  themselves,  there  are  three  contracts  wliich,  as  we  have 
seen,  reqnire  registration  in  order  to  make  them  valid  as  against 
third  parties.  They  are  transfers  of  land,  mortgages  of  land,  and 
antenuptial  contracts.  A  difference  of  opinion  has  arisen  with 
regard  to  the  registration  of  leases  in  hngum  temptis,  though  here, 
again,  the  matter  is  only  of  importance  so  far  as  it  affects  the  rights 
of  third  parties.  However,  the  rights  of  a  third  party  may  be  such 
as  to  make  it  absolutely  necessary  to  have  registration  in  any  case. 
The  State,  for  instance,  is  entitled  to  transfer  duty  on  all  real 
property  registered  coram  lege  loci.  The  Transvaal  High  Court 
decided  {ColUns,  N.  O.  vs.  Htigo  and  the  Standard  Bank,  Hertzog, 
p.  208)  that  a  lease  in  longum  tempm,  that  is,  for  99  years,  con- 
stituted real  property,  and  must  be  registered  coram  lege  loci, 
transfer  duty  being  paid  on  such  registration.  It  will  thus  be 
seen  that,  according  to  this  view,  registration  is  absolutely  neces- 
sary, for,  if  there  is  no  registration,  there  need  be  no  payment 
to  the  Treasury  of  transfer  duty.  The  Cape  Supreme  Court 
(Maynard  vs.  Usher,  2  M.  170)  took  the  opposite  view,  deciding 
that  it  is  imnecessary  to  register  or  pay  transfer  duty  on  a  lease 
for  99  years,  on  the  ground  that  the  Dutch  Placaat  of  May  9th, 
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1744,    requiring    such    registration,    is    not    law    in    the    Gape 
Colony. 

In  the  Transraal,  it  is  now  provided,  by  Proclamation  8,  1902,  $  3,  that  "  a 
daty  of  one  pound  five  shillings  per  oentam  on  the  yaloe  of  any  fixed  property 
and  on  the  value  of  any  such  lease  thereof  as  is  hereinafter  mentioned,  shall, 
sifter  the  taking  effect  of  this  Proclamation,  be  payable  and  paid  (1)  by  the 
person  entering  into  a  lease  of  any  fixed  property,  in  case  the  lease  be  for  not 
less  than  twenty-five  years,  or  for  the  term  of  the  natural  life  of  any  person 
mentioned  therein,  or  in  case  it  be  renewable  from  time  to  time  at  the  will  of  the 
lessee,  indefinitely,  or  for  periods  which  together  with  the  first  period  of  the 
lease  amount  in  all  to  not  less  than  twenty-five  years ;  (2)  by  the  person 
entering  into  a  lease  of  any  mynpacht,  claim,  or  any  right  to  minerals  for  any 
period.'*  S  ^  W  provides  that  <*  no  lease  of  any  mynpacht,  claim  or  right  to 
minerals,  and  no  lease  of  any  land  or  any  stand  for  a  period  not  less  than  ten 
years  or  for  the  natural  life  of  any  person  mentioned  therein,  or  which  is 
renewable  from  time  to  time  at  the  will  of  the  lessee  indefinitely,  or  for  periods 
which  together  with  the  first  period  thereof  amount  in  all  to  not  less  than  ten 
years,  shall  be  of  any  force  or  effect  if  executed  after  the  taking  effect  of  this 
Proclamation  unless  executed  before  a  Notary  Public,  nor  shall  it  be  of  any 
force  or  effect  against  creditors  or  any  subsequent  bond  fide  purchaser  or  lessee 
of  the  property  leased  or  any  portion  thereof  unless  it  be  registered  against  the 
title-deeds  of  such  property.**  See  Fawcus^  ExectOrix  vs.  Bezuidenhout  ([1903] 
T.  a  39). 

743.  Since  no  contracts,  except  transfers,  antenuptial  contracts, 
and  (following  CoUinSf  N.  O.  vs.  Hugo  and  the  Standard  Bank) 
leases  for  99  years  and  upwards  need  (in  general  Dutch  Law)  be 
in  writing  or  registered,  it  follows  that  when  any  contract — with 
the  exception  of  those  specified — ^is  put  into  writing  it  need  not 
be  witnessed.  The  principle  seems  perfectly  clear,  and  a  decision 
has  never  been  called  for  in  any  South  AMcan  Court.  In  one 
case,  however,  the  Court  has  giyen  an  indication  of  its  views  with 
regard  to  the  witnessing  of  agreements  under  special  conditions. 
Where  a  deed  was  executed  by  an  agent  in  his  principal's  name, 
the  Court  expressed  an  opinion  that  it  was  desirable  in  such  cases 
that  the  attesting  witness  should  specify  the  name  of  the  person 
whose  signature  he  in  fact  witnessed  {Natal  Bank  vs.  Bond^  5 
N.  L.  R.  178).  This  expression  of  opinion  must,  however,  be 
looked  upon  solely  in  the  light  of  an  obiter  dictum. 

744.  A  few  remarks  may  be  made  on  the  subject  of  written 
contracts  embodying  prior  oral  agreements.  Although  South 
African  Courts  adopt  the  rule  of  the  English  law  of  evidence^ 
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to  the  effect  that  when  any  contract  or  grant  has  been  reduced 
to  the  form  of  a  document^  or  series  of  documents^  no  evidence 
may  be  given  of  the  terms  of  such  contract  or  grant  except  the 
document  itself,  or  secondary  evidence  of  its  contents  in  cases  in 
which  secondary  evidence  is  admissible,  and  that  the  contents  of 
any  such  document  cannot  be  altered,  contradicted,  added  to,  or 
varied  by  oral  evidence  (except  evidence  of  the  existence  of  any 
distinct  subsequent  oral  agreement  to  rescind  or  modify  any  such 
contract  or  grant);  yet  South  African  Courts  will  give  effect  to 
the  intention  of  a  prior  oral  agreement  where  such  intention  has 
not  been  specially  adverted  to  in  a  subsequent  written  contract. 
So,  where  A.  and  B.  entered  into  an  oral  agreement  for  the  sale 
to  B.  of  the  feathers  of  certain  twenty  ostriches,  and  a  written 
agreement  was  then  entered  into  confirming  the  oral  arrangement, 
but  not  specifying  the  number  of  ostriches  the  feathers  of  which 
were  sold,  B.  sued  A.  upon  the  oral  agreement  for  damages  for 
breach  of  contract.  A.  excepted  to  the  summons  on  the  ground 
that  it  was  at  variance  with  the  written  agreement.  The  Court 
decided  that  B.  was  entitled  to  sue  in  the  way  he  had  done,  for 
without  the  addition  of  the  number  of  ostriches  specified  in  the 
oral  contract  the  written  agreement  would  have  been  unintelligible. 
It  was  said  by  De  Villiers,  C.J. :  "There  was  a  complete  oral 
agreement,  but  afterwards,  when  they  came  to  state  in  writing  what 
they  had  agreed  upon,  they  omitted  to  add  what  was  in  their  minds 
— ^that  the  feathers  were  the  produce  of  twenty  birds.  Well,  I  do 
not  see  how  the  omission  of  *  twenty '  in  this  subsequently  written 
agreement  can  in  any  way  prejudice  the  defendant.  This  writing 
was  not  intended  to  embody  the  whole  of  the  contract.  It  is  not 
like  a  case  where  the  Court  has  held  that  a  written  contract  must 
be  deemed  to  have  embodied  the  whole  of  the  oral  contract" 
(Shear  yb.  RademeyeVt  7  C.  T.  R.  46).  In  the  same  way,  where, 
on  a  settlement  of  accounts,  a  written  acknowledgment  of  debt 
has  been  given  by  one  party  in  payment  of  the  balance  found 
to  be  due  to  the  other,  the  Court  will,  in  a  suit  on  such  acknow- 
ledgment, allow  the  accounts  to  be  opened  and  re-examined  upon 
^roof  of  some  material  mistake  in  such  accounts.    But  a  settled 
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account  between  attorney  and  client,  or  between  other  persons 
standing  in  confidential  relations  to  each  other,  will  be  more 
readily  opened  than  accounts  between  persons  standing  in  inde- 
pendent relations  towards  each  other  (WiU  vs.  De  Jvy,  7 
C.  T.  R.  46), 

745.  Where  a  document  purports  to  be  a  contract,  it  must  be 
signed  by  both  parties  to  it,  or  by  persons  authorised  to  sign  it 
on  their  behalf,  for  the  writing  is  the  evidence  of  the  contract,  and 
the  absence  of  the  signature  of  a  party  who  is  alleged  or  pretended 
to  have  entered  into  the  written  agreement  in  question  will  make  the 
document  valueless  so  far  as  that  party  is  concerned.  A  mere  recital 
that  a  contract  has  been  entered  into  by  two  persons  does  not  bind 
them,  unless  both  they  or  their  representatives  on  either  side  affix 
their  signatures  or  marks  to  the  agreement.  The  reason  for  this  is 
plain.  By  signing  a  contract  the  parties  signify  their  assent  to  it. 
In  this  respect,  South  African  Law  is  the  same  as  English  Law,  which 
has  been  thus  stated  byFiy,  L.J.:  "By  having  a  contract  in  vmting 
I  understand  that  both  parties  must  signify  their  assent  to  the  terms 
of  it  in  writing,  and  that  without  going  beyond  the  writing  you  can 
see  the  existence  of  the  contract  between  the  contracting  parties " 
(In  re  The  New  Eberhardt  Company,  Ex  parte  Menzies,  48  Ch.  D. 
118).  In  that  case  a  contract  required  to  be  in  writing  in  terms  of 
the  English  Companies  Act  of  1867.  But  the  principle  applies  to 
all  contracts  in  writing.  It  is  not  a  question  of  conformity  with  the 
provisions  of  a  special  statute,  but  of  the  manner  in  which  assent  or 
agreement  is  signified.  The  statement  of  Fry,  L.J.,  was  acted 
upon  in  Richmond  vs.  Crofton  (8  C.  T.  R.  220),  where  A.  entered 
into  a  contract  with  B.  in  England,  whereby  she  agreed  to  serve  B. 
for  one  year  from  the  date  of  her  arrival  at  the  Cape  of  Good  Hope. 
The  contract  was  reduced  to  writing  and  signed  by  A.,  but  not  by  B. 
It  was  held  not  to  be  a  contract  in  writing  in  terms  of  the  Cape 
Master  and  Servants  Act  (No.  15, 1856,  §  1).  This  Act  was  founded 
upon  English  statutes,  and  English  Law  is  therefore  resorted  to  in 
the  decision  of  cases  under  the  Act.  But  the  law  as  to  signature 
of  contracts  generally  is  the  same  in  Boman-Dutch  Law.  The 
principle  may,   therefore,  be  stated  as  follows:    Contracts   need 
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not  be  in  writing,  and  agreement  between  the  parties  may  be 
signified  in  various  ways;  but  where  a  document  purports  to  be 
an  agreement  between  two  or  more  parties,  it  must  be  signed  by 
all  such  parties  or  their  representatives  in  interest,  in  order  to  bind 
such  parties. 

There  is  one  important  exception  to  the  principle  above  enunciated,  which 
arises  in  the  well-known  case  where  passengers  are  held  to  have  bound  them- 
selves by  the  terms  of  tickets  issued  to  them  by  carriers  for  hire.  This  properly 
forms  a  portion  of  the  law  of  bailment  (see  §  1063).  One  instance  will  sufiBee 
in  this  place.  In  Lamport  vs.  Union- Castle  Steatnahip  Co.  (11  C.  T.  E.  472),  a 
daim  was  made  by  a  steamship  passenger  for  loss  of  luggage  by  the  defendants. 
On  the  back  of  the  ticket  issued  to  plaintiff  were  certain  conditions  limiting 
defendants'  liability.  Attention  was  called  to  these  conditions  by  certain  words 
on  the  face  of  the  ticket.  The  Cape  Supreme  Court  held  that  defendants  were 
entitled  to  rely  on  these  terms,  conditions,  and  regulations,  which  were  pro- 
minently indicated  on  the  ticket,  and  that  they  were  referred  to  in  such  a  way 
that  the  plaintiff  must  be  taken  to  have  contracted  subject  to  them,  and  to  be 
bound  by  them.  The  plaintiff  alleged  that  he  could  not  read,  but  the  Court 
held  that  he  was  bound  nevertheless.  On  this  latter  point  it  is  somewhat  diffi- 
cult to  follow  the  judgment.  It  was  said  by  Buchanan,  J.:  '*This  contract 
was  not  entered  into  hurriedly.  It  was  entered  into  three  days  before  the 
plfrjuiafP  sailed  from  England,  during  which  period  he  had  ample  time  to 
ascertain  exactly  the  conditions  contained  in  the  docimient  handed  to  him." 


CHAPTER  II. 

THE   MATTER  OF   CONTRACT. 

746.  Contracts  may  be  entered  into  with  regard  to  anything  lawfdl 
and  honourable,  which  it  is  possible  for  the  parties  thereto  to  render 
or  perform.     As  regards  performance,  a  person  can  only  promise 
that  he,  not  another  person,  shall  perform  something,  since,  by 
promising  that  another  shall  do  something,  he  has  not  the  inten- 
tion that  he  shall  himself  do  that  thing,  and  thus  cannot  render 
the  other  person  liable  to  the  obligation — unless  he  has  added  a 
penal  stipulation  (which  he  himself  shall  discharge)  to  the  promise 
that  another  shall  do  a  thing,  or  unless  he  has  promised  that  he  shall 
see  that  another  gives  or  does  something.     A  person  is  presumed  to 
have  promised  that  he  shall  see  that  another  does  something,  where 
he,  as  principal,  ratifies  what  has  been  done  by  his  agent.     And,  in 
modem  Boman-Dutch  Law,  a  person  who  promises  that  another 
shall  do  or  give  something,  is  liable  just  as  if  he  had  promised  that 
he  shall  cause  such  other  person  to  do  or  give  something.     Grotios 
(Introd.  8,  8,  8)  says, ''  If  any  one  promises  that  a  third  person  shall 
do  or  give  something,  he  is  with  us  understood  to  mean  that  he 
promises  to  cause  such  a  thing  to  happen."    And  if  the  third  party 
dies  the  person  who  makes  the  promise  is  not  discharged,  and  the 
Court  will  hold  him  bound  to  cause  such  a  thing  to  happen  through 
the  heir  of  the  deceased — unless  he  has  promised  a  personal  act  on 
the  part  of  the  deceased,  which  the  heir  is  either  unable  to  perform 
at  all,  or  to  perform  with  any  advantage  to  the  promisee.    A  person 
who  promises  performance  by  another  is  not  entitled  to  the  benefit 
of  order  or  excussion,  because  he  is  not  in  the  position  of  a  surety, 
but  has  made  himself  absolutely  liable  as  an  original  contractor. 
The  promisee  on  a  contract  may  stipulate  for  payment  to  him  of 
what  is  already  his  property,  if  the  promise  is  conditional,  or  if  a 
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third  party  has  the  possession  of  the  thing  or  some  other  right 
therein  which  makes  it  advantageous  to  the  promisee  to  obtain 
restoration  thereof  or  to  obtain  a  remission  of  the  right  or  burden 
imposed  upon  the  thing.  In  the  same  way,  the  owner  of  a  thing 
may  stipulate  that  the  value  thereof  shall  be  paid  to  him  by  another. 
The  subjects  of  an  agreement  may  be  corporeal  or  incorporeal, 
getiera  (classes)  or  species  (individual  things),  so  long  as  they  are 
in  commercio  (within  the  range  of  lawful  transactions).  A  mere 
error  as  to  the  name  of  the  person  or  thing,  or  a  part  of  the  material, 
or  the  whole  of  the  material,  which  forms  the  subject-matter  of  the 
contract,  will  not  invalidate  the  agreement,  so  long  as  it  is  certain 
what  person  or  thing  is  the  subject  of  the  agreement  (46,  1  §§  5,  6). 


CHAPTER  ni. 

ESSENTIALS  OF   CONTRACT. 

747.  It  is  necessary,  in  the  first  place,  that  the  parties  should 
agree  as  to  the  subject  concerning  which  they  intend  to  contract. 
Where  it  appears  that  the  will  of  the  promisor  does  not  coincide 
with  the  will  of  the  promisee  as  to  anything  imported  into  the 
agreement,  the  contract  will  be  vitiated  or  rendered  null  and  void  to 
the  extent  to  which  the  parties  do  not  agree.  Thus,  if  the  promisee 
asks  for  payment  of  10/.,  and  the  promisor  agrees  to  pay  51.,  he  will 
only  be  liable  for  61.,  and  no  more.  And,  in  Dutch  Law  (differing 
from  Koman  Law),  if  A.  stipulates  that  B.  shall  give  him  5001.  or  a 
house,  and  B.  promises  5002.,  B.  is  liable  for  the  500/.  If  a  person 
promises  to  pay  two  sums  alternatively,  he  is  liable  only  for  the 
lesser  sum :  thus,  if  C.  says  he  will  pay  to  D.  5Z.  or  10/.,  he  is  only 
liable  for  6/.  Again,  if  the  promisee  asks  for  one  thing,  and  the 
promisor  agrees  to  give  two  things,  he  is  liable  only  for  one  thing.  If 
a  person  is  asked  to  pay  several  tilings,  and  makes  an  unconditional 
promise,  he  is  liable  to  pay  aU  the  things  in  question  (45,  1  §  7). 

748.  Agreement  between  parties  is  understood  to  mean  the  assent 
of  their  wills  to  one  and  the  same  thing.  Such  mutual  assent  is 
generally  indicated  by  the  conveyance  of  an  offer  on  the  one  hand, 
and  the  acceptance  of  such  offer  by  the  other  party  to  the  contract. 
Such  acceptance  may  be  signified,  as  stated  above,  by  writing,  by 
word  of  mouth,  or  by  any  other  intelligible  means  indicating  nn 
agreement  between  the  parties.  The  mode  in  which  assent  is 
conveyed  does  not  matter,  so  long  as  the  agreement  is  concluded. 
If  the  agreement  is  not  concluded,  and  the  terms  of  the  contract 
are  conditional  (the  condition  or  conditions  not  being  accepted)  and 
indefinite,  the  parties  are  entitled  to  withdraw  firom  the  agreement 
{MUne  vs.  Harkness,  4  N.  L.  B.  86).  But  the  agreement  ^ill  bind 
where  it  is  clear  that  the  parties  assent  to  the  same  thing.     So, 
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where  A.  wrote  to  B.,  offering  to  purchase  his  farm  for  1,500!.,  and 
sent  the  letter  by  C,  A.'s  agent,  to  whom  B.  expressed  his  accept- 
ance of  the  offer,  and  C,  at  B.'s  direction,  communicated  such 
acceptance  to  A.,  there  was  held  to  be  a  perfected  and  complete 
contract  of  sale  between  the  parties  {Fry  vs.  Reynolds,  2  M.  67). 
The  parties  must,  of  course,  assent  mutually  to  everytliing  which  is 
alleged  to  be  included  in  the  contract.     And  one  party  to  a  contract 
is  not  bound  by  circumstances  affecting  him,  known  to  the  other 
party,  but  not  disclosed,  at  the  time  of  entering  into  the  contract 
{Edwards  vs.  Bishop  of  Maritzburg,  8  N.  L.  R.  44).     In  the  same 
way,  ill  order  to  establish  a  verbal  contract  as  binding,  it  must  be 
shown  to  have  been  understood  in  the  same  sense  by  both  parties, 
and  must  be  mutual;   and  where  one  contracting  party  attaches  a 
special  meaning  to  certain  essential  terms  in  the  agreement,  and  the 
other  party  understands  such  terms  in  a  different  sense,  the  contract 
will  not  bind  the  parties.     Thus,  where  plaintiff  sought  to  recover 
money  paid  to  the  defendant,  on  the  ground  that  the  money  had 
been  deposited  as  security  for  the  return  of  goods,  and  defendant 
pleaded  that  the  money  had  been  given  in  part-payment  of  the  price 
of  the  goods,  the  Court  decided  that  the  plaintiff  had  not  established 
his  claim  {Arnold  vs.  Eicke,  8  N.  L.  E.  28).     So  long  as  a  party  to 
whom  an  offer  is  made  has  not  signified  his  acceptance,  the  party 
making  the  offer  may  withdraw  the  offer,  provided  he  communicates 
such  withdrawal  to  the  other  party.  In  Milne  vs.  Harkness  (4  N.  L.  B. 
86),  defendant  forwarded  to  plaintiff  a  memorandum,  signed  by  him, 
of  terms  in  respect  of  the  purchase  and  sale  of  a  house,  one  of  the 
clauses  being  to  the  effect  that  the  agreement  was  conditional  upon 
defendant's  being  able  to  arrange  for  the  renewal  of  a  mortgage.    In 
the  letter  forwarding  the  memorandum  plaintiff  was  asked  to  sign 
and  return  the  agreement,  which  he  failed  to  do,  and  while  the  paper 
was  still  in  his  hands,  unsigned,  the  defendant  wrote  to  the  plaintiff 
withdrawing  from  the  contract.     It  was  decided  that  the  defendant 
was  entitled  to  withdraw,  there  being  no  concluded  agreement,  and 
the  terms  of  the  contract  being  conditional  and  indefinite. 

See  i>e  TF«<  va  Smti<«  (3  M.  515),  Barn<  VB.  J5trAMjn^focAr  (N.  L.  E,  1868,  May  1 2th), 
MixritH  vs.  Evaru,  Flack  in  Co.  (N.  L.  E.  1871,  p.  60),  and  Beit  and  Others  vs. 
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TruUhawe  (8  N.  L.  E.  117).  Where  the  trustee  of  an  insolvent  estate  adyertised 
for  tenders  for  the  purchase  of  the  assets  in  the  estate,  subject  to  certain  dear 
and  UD ambiguous  stipulations  (including  payment  by  the  purchaser  of  all  liens 
for  rates  and  taxes  to  the  date  of  sale),  and  the  successful  tenderer's  answer 
contained  no  precise  indication  of  his  intention  to  vary  the  terms  of  the 
advertisement,  it  was  held  that  the  purchaser  could  not  claim  the  benefit  of 
the  purchase  without  complying  with  the  stipulations  (5.  A.  Loan^  Mortgage, 
and  Mercantile  Agency  vs.  Cape  of  Good  Hope  Bank  and  LiUlefohn,  6  S.  C.  163). 
Where  A.,  who  had  a  lease  of  B.'s  farm,  met  B.,  and  said,  **  Will  you  consent  to 
cancel  our  lease  P"  and  B.,  meeting  A.  three  days  later,  said  to  him,  **  I  will 
take  you  at  your  word  and  cancel  the  lease,"  but  no  further  arrangement  was 
come  to  as  to  the  time  and  the  conditions  of  cancellation,  and  A.  ended  this 
second  interview  by  declining  to  cancel  at  all,  it  was  held  that  there  was  no 
unconditional  offer  to  cancel  on  the  part  of  A.,  which  B.,  by  accepting  it,  .could 
construe  into  a  complete  contract  {Hayter  vs.  Ford,  10  E.  D.  C.  61). 

749.  To  constitute  a  valid  and  complete  contract,  there  must  be 
a  compliance  with  certain  essentials  in  so  far  as  the  persons  of  the 
contracting  parties  are  concerned.  They  must,  in  the  first  place, 
have  the  requisite  capacity  to  contract.  In  other  words,  they  must 
be  in  a  position  to  exercise  a  free,  unfettered,  uncontrolled  and 
entire  discretion,  so  far  as  the  expression  of  their  agreement  to  the 
terms  of  the  contract  is  concerned.  Persons  who  are  not  in  the  full 
possession  of  their  will  power,  or  who  are  placed  under  the  control 
or  curatorship  of  others,  cannot  fulfil  the  requisite  of  due  capacity 
to  contract.  Among  such  persons  are  minors  acting  without  the 
authority  or  consent  of  their  guardians,  lunatics,  interdicted  prodi- 
gals, women  married  in  community  of  property  who  are  not  public 
traders  and  who,  when  they  are  public  traders,  act  in  a  matter 
beyond  the  scope  of  their  trade  or  business  without  the  support  and 
authority  of  their  husbands.  The  subject  of  minors'  contracts  has 
been  fully  discussed  before  (vol.  1,  §§  269-881).  In  general,  it  may 
be  said  that  the  contract  of  a  minor  is  valid  if  the  minor  has 
profited  by  the  transaction;  so  that  he  may  stipulate  and  bind 
others,  and  indeed  be  himself  bound,  where  the  transaction  is  for 
his  benefit ;  but  he  cannot  bind  himself  to  his  prejudice.  Acts  and 
obligations  entered  into  by  a  ward,  without  his  guardian's  know- 
ledge, are  not  binding,  but  void  to  the  extent  to  which  he  has  been 
defrauded  or  prejudiced  thereby.  In  order  to  make  a  contract, 
which  is  prejudicial  to  a  minor,  binding  upon  him,  he  must  have 
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entered  into  it  by  his  guardian's  authority.  But  such  authority  is 
not  needed  where  the  minor  has  become  emancipated,  thus  assuming 
the  character  of  a  major,  by  acquiring  a  separate  persona  standi  in 
judicio  (judicial  standing),  which  will  be  effected  by  his  carrying  on 
a  trade  or  business  for  his  own  benefit  (see  Caimcross  vs.  De 
Vo8,  Buch.  1876,  p.  5  ;  Gericke  vs.  Keyter,  Buch.  1879,  p.  147 ;  and 
Johnson  vs.  Keiser,  1  Kotz^'s  Transvaal  Beports,  p.  166).  Women 
married  by  antenuptial  contract,  excluding  community  of  goods, 
may  contract  without  their  husbands*  consent  if  they  are  public 
traders,  so  as  to  bind  their  separate  property,  where  the  husband  has 
held  them  out  as  having  authority  to  contract;  but  where  the 
husband  retains  his  full  marital  power,  his  wife  must  be  assisted  by 
him  in  her  transactions.  But  a  wife,  whether  married  in  community 
or  by  antenuptial  contract  excluding  community,  may  bind  her 
husband  by  a  contract  to  obtain  or  purchase  household  necessaries, 
meaning  thereby  articles  necessary  for  feeding  and  suitably  clothing 
herself  and  her  children;  and  necessaries  will  include  expenses 
incurred  in  procuring  the  services  of  a  midwife  (Orassman  vs. 
Hoffman^  8  S.  C.  282 ;  Mason  vs.  Bernstein^  14  S.  C.  604).  Lunatics 
may  validly  contract  during  lucid  intervals ;  otherwise  they  can  only 
be  held  liable  when  their  curators  contract  on  their  behalf.  Where 
the  plaintiff  sued  for  the  recovery  of  certain  moneys  paid  by  her 
husband  to  the  defendant,  on  the  ground  that  at  the  time  of  such 
payment  her  husband  was  a  lunatic,  the  Court  directed  the  jury  that 
if  they  were  of  opinion  that  at  the  time  of  the  transaction  the  husband 
was  in  such  a  state  of  mental  incapacity  as  to  be  unable  to  estimate 
what  was  or  what  was  not  a  beneficial  bargain,  or  if  they  should  be 
of  opinion  that  his  state  of  mind  was  such  as  would  in  common 
honesty  not  make  him  liable  or  responsible  for  any  act  or  contract, 
or  if  they  were  of  opinion  that  he  was  at  the  date  in  question  of  such 
unsound  mind  as  to  be  incapable  of  managing  his  own  affairs,  then 
they  would  fijid  a  verdict  for  the  plaintiff  (Blamire's  Executrix  vs. 
Milner  and  Another,  N.  L.  R.  1869,  89).  The  instructions  given 
to  the  jury  in  this  case  seem  to  have  been  somewhat  wide,  for 
there  are  other  causes  besides  insanity,  such  as  drunkenness  or 
ordinary  business  incapacity,  which  might  render  a  man  incapable  of 
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determining  whether  a  contract  was  or  was  not  to  his  advantage. 
The  Court  further  instructed  the  jury  that  "  if,  on  the  contrary,  they 
are  of  opinion  that  when  the  shares  were  sold  Colonel  Blamire,  though 
strange  or  eccentric  in  his  behaviour,  was  still  in  possession  of  a 
knowledge  of  what  was  or  was  not  favourable  to  his  interests,  or 
that  he  was  not  of  such  unsound  mind  as  to  render  him  incapable  of 
managing  his  own  affairs,  they  will  find  a  verdict  for  the  defendants  *' 
(45,  1  §§  8,  4). 

750.  With  regard  to  what  is  regarded  as  a  persona  in  the  eye  of 
the  law  (though  not  a  physical  person),  such  as  a  universitas  rervm 
(collection  of  things,  like  an  inheritance),  a  company,  or  a  partner- 
ship, the  law  lays  down  certain  rules  as  to  the  formation  of  contracts 
on  behalf  of  such  artificial  persons.  In  general,  it  may  be  said  that 
it  is  necessary  that  contracts  binding  on  artificial  persons  be  entered 
into  by  some  one  authorised  to  transact  business  on  their  behalf.  If 
a  person  does  not  act  under  a  properly-constituted  authority,  he  will 
not  bind  the  universitas,  company,  or  partnership  for  whom  he  pro- 
fesses to  act ;  although  an  artificial  person,  such  as  a  company  or 
partnership,  may,  like  a  natural  person,  ratify  acts  done  by  an  un- 
authorised agent,  in  accordance  with  the  maxim  omnis  ratiJmbiiio 
retrotrahitur,  et  mandato  priori  aequiparatur  (every  ratification  is  of 
retroactive  effect,  and  is  equivalent  to  a  previous  mandate).  Once  a 
contract  has  been  entered  into  on  behalf  of  an  artificial  personality, 
it  will  bind  that  artificial  personality  so  long  as  it  continues  in 
existence,  notwithstanding  a  change  in  the  individuality  of  the 
members  who  make  up  such  a  legal  persona.  In  the  case  of  a 
partnership,  for  instance,  it  has  been  well  said  that  ''  as  a  general 
principle  the  Court  can  only  recognise  the  members  of  which  the 
firm  consists,  and  any  change  among  them  destroys  the  identity  of 
the  firm.  But  it  is  equally  clear  that  the  outgoing  partners  may 
transfer  all  the  rights  and  liabilities  of  the  partnership  concern  to 
the  incoming  partners,  and  that  such  transfer  will  be  binding  as 
between  themselves"  (Paterson*s  Executors  vs.  Webster,  Steel  dt 
Co.,  1  S.  C.  865). 

751*  It  is  equally  clear,  in  the  next  place,  that  in  order  that  a 
person  may  be  affected  by  a  contract,  there  must  be  privity   (a 
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vinctdum  juris,  or  bond  of  law)  between  him  and  the  other  party  or 
parties  to  the  contract.     Into  the  question  of  privity  of  contract 
the  question  of  consideration  or  causa  largely  enters ;  and  this  latter 
question  will  be  discussed  in  its  proper  place.     But,  assuming  that 
there  is  a  just  causa  or  due  consideration  for  a  contract,  the  question 
arises  whether  a  third  party,  who  has  not  given  such  consideration, 
can  nevertheless  take  advantage  of  the  contract  and  enforce  it  against 
a  party  to  the  contract  who  has  received  the   consideration  in 
question.     The  rule  of  English  Law  is  that  a  third  person  cannot 
sue  on   a  contract  made  by  others  for  his  benefit,   even   if  the 
contracting    parties  have  agreed   that    he   may,   and    that    near 
relationship  makes  no  difference  as  regards  any  common  law  right 
of     action     {Pollock    on     Contracts^     6th    ed.     p.     199,     citing 
TwedMe  vs.  Atkinson,  1  B.  &  S.  898 ;  80  L.  J.  Q.  B.  265).     De 
Villiers,    C.J.,   on  the  other  hand,   has  laid  down   {Tradesmen's 
Benefit  Society  vs.  Du  Preez,  5  S.  C.  279)  that  "  where  there  isjin 
existence  a  binding  engagement  for  valuable  consideration  between 
the  promisor  and  the  promisee,  there  can,"  according  to  Boman- 
Dutch  Law,  **  be  no  possible  injustice  in  allowing  the  third  person, 
for  whose  benefit  the  promise  was  made  and  was  intended  to  be 
made,  to  recover  upon  the  same."    It  was  further  said  "  that  there 
is  no  authority  in  our  law  for  adopting  the  rule  of  the  English  Law, 
that  the  consideration  for  a  promise  must  move  from  the  plaintiff 
who  seeks  to  enforce  the  promise.    If  once  a  just  cause  has  been 
established,  a  third  person  may,  in  my  opinion,  adopt  and  ratify ^a 
stipulation  made  on  his  behalf  by  another.     From  the  moment  of 
such  ratification  being  announced  to  the  promisor,  he  is  bound  to 
complete  his  promise  for  the  benefit  of  such  third  person,  exactly  as 
if  the  relation  of  principal  and  agent  had  subsisted  between  the 
original  promisee  and  such  third  person."     In  Scheepers  vs.  Innes 
(Buch.  1879,  p.  16),  it  was  held  that  the  mere  receipt  of  money  to  be 
paid  over  does  not  give  a  right  of  action  against  the  receiver.     But 
in  that  case  the  person  who  paid  the  money  to  defendant  did  not 
pretend  to  make  the  stipulation  on  behalf  of  the  plaintiff.     The 
case  does  not,  therefore,  conflict  with  Tradesmen's  Benefit  Society 
vs.  Du  Preez.  In  Wilmot  vs.  Schalkwyk  (Buch.  1879,  p.  150),  where 
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the  defendant  in  a  suit  wrote  to  the  plaintiff's  law  agent,  offering  if 
the  case  were  withdrawn  to  comply  with  the  plaintiff's  demands  and 
promising  to  pay  costs,  and  the  agent  withdrew  the  case  and  paid 
the  costs  incurred,  the  agent  was  held  not  to  be  entitled  to  sue  in 
his  own  name  on  the  defendant's  promise  for  the  amount  of  costs 
(which  the  agent  had  paid).  Here  the  defendant  had  not  authorised 
the  agent  to  pay  the  costs* 

In  Kama  ts.  Colonial  ChvemmerU  (8  0.  T.  E.  67)  the  GFovemor  of  the  Cape  of 
Good  Hope,  for  valuable  consideration,  promised  the  chief  of  a  certain  tribe,  in 
1861,  that  certain  land  would  be  reserved  for  the  use  and  occupation  of  himself, 
his  family,  and  his  tribe,  and  of  this  promise  the  chief  who  in  1898  ruled  over 
the  tribe,  and  the  then  members  of  the  tribe,  were  held  legally  entitled  to  avail 
themselves.  **  The  transaction  created  a  trust,  out  of  which  arose  a  promise  to 
those  who  can  now  prove  themselves  to  belong  to  the  family  or  to  the  tribe." 
Accordingly,  there  was  held  to  be  privity  of  contract  between  such  persons  and 
the  Colonial  Government.  See  Maynards,  Walker  A  Co.  vs.  Soulhay^  N,  0, 
(6  S.  326),  Strachan  vs.  Colonial  Qovemment  (11  S.  0.  398),  Natal  Agency, 
Trust  and  Insurance  Co.  vs.  Oriffin  and  Another  (8  N.  L.  B.  109),  and  Coloyiial 
Government  vs.  London  and  South  African  Eocploration  Co.  (3  S.  C.  344). 

752.  Unless  a  contract  is  of  such  a  nature  that  it  will  be  of  no 
binding  effect  if  a  particular  place  for  its  performance  is  not 
indicated,  it  does  not  appear  that  agreement  as  to  a  particular  place 
is  of  the  essence  of  a  contract.  It  may  be  laid  down,  as  a  general 
rule,  that  in  Boman-Dutch  Law  it  is  at  the  discretion  of  the  parties 
whether  or  not  they  shall  add  to  the  contract  a  stipulation  as  to  the 
place  for  the  fulfilment  of  such  contract.  The  Roman  Law  gave  an 
action  de  es  quod  certo  loco^  which,  it  would  seem,  was  not  abrogated  by 
Roman-Dutch  Law.  Whereas,  as  a  matter  of  strict  law,  one  was 
not  entitled  to  claim  performance  in  any  other  place  than  that 
designated  in  the  contract  (or  which  was  to  be  inferred  from  the 
contract),  this  action  provided  an  equitable  remedy,  whereby  the 
creditor  upon  the  contract  could  sue  for  the  thing  agreed  upon  in 
another  place  than  that  fixed  or  intended  by  the  contract.  This 
equitable  action  leaves  it  to  the  discretion  of  the  Judge  whether  he 
shall  award  the  whole  of  what  is  claimed  under  the  contract,  or 
shall  make  an  allowance  for  the  difference  in  value  occasioned  by 
enforcing  the  remedy  in  another  place  than  that  stipulated  in  the 
contract.    But  if  the  thing  is  claimed  in  the  place  originally  agreed 
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npon,  the  judge  has  no  equitable  discretion  as  to  a  diminution  in 
value.  This  remedy  lies  against  him  who  promises  to  pay  at  a 
certain  place,  and  does  not  make  payment  at  the  time  agreed  upon. 
If  two  places  have  been  agreed  upon  alternatively,  the  debtor  may 
elect  as  to  the  place  at  which  he  will  make  payment,  but  if  the 
debtor  makes  no  choice,  the  creditor  may  call  upon  him  to  make 
payment  at  one  or  other  of  the  two  places  stipulated.  If  an  election 
is  given  not  only  as  to  places,  but  as  to  the  things  due  under  the 
contract,  the  debtor  has  his  choice  both  as  to  places  and  things,  and 
after  the  due  date  (post  moram)  the  creditor  has  a  similar  choice. 
Thus,  A.  promises  to  pay  to  B.  on  January  10  £5  at  Home,  or  a 
horse  at  Capua ;  A.  can  pay  before  January  10,  and  after  that  B. 
can  claim  £5  at  Rome  or  the  horse  at  Capua.  This  means  that 
default,  or  mora,  deprives  the  debtor  of  his  election.  If  A.  promises 
to  pay  £S  at  Rome  and  Capua,  he  is  understood  to  mean  that  he 
may  elect  to  pay  part  of  the  sum  agreed  upon  at  Home,  and  part  at 
Capua.  But  if  an  agreement  is  made  to  pay  an  indivisible  thing  at 
Bome  and  at  Capua,  the  agreement  is  ipso  jure  void,  as  the  promise 
is  impossible  of  performance.  According  to  modem  law,  a  person 
who  has  promised  payment  in  a  particular  place  can  only  be  validly 
called  upon  to  make  payment  in  that  place  if  he  is  found  there,  or 
has  goods  there  which  will,  on  their  arrest,  avail  to  found  jurisdic- 
tion against  him,  even  if  the  debtor  has  agreed  to  forego  the 
privilege  of  being  sued  in  his  forum  and  has  specially  subjected 
himself  to  the  jurisdiction  of  the  judge  of  that  place  in  which  he  has 
promised  to  make  payment.  But  if  the  debtor  be  in  a  place,  not 
being  the  place  agreed  upon,  and  the  law  permits  his  being  arrested 
there  to  found  jurisdiction,  he  may  be  called  upon  to  make  payment 
by  means  of  such  arrest.  Where  payment  has  not  been  made  at  the 
place  agreed  upon  at  the  due  date,  damages  may  be  claimed  in 
addition  to  the  subject  matter  of  the  agreement.  In  estimating  the 
amount  of  damages,  the  Court  will  take  into  consideration  whether 
the  stipulation  for  a  particular  place  was  made  for  the  convenience 
of  the  creditor  or  the  debtor  on  the  agreement.  A  creditor  cannot 
be  compelled  to  accept  payment  at  another  place  than  that  agreed 
upon,  unless  he  at  the  same  time  receives  a  tender  of  the  amount  of 
C.L. — ^VOL.  II.  u  u 
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damages  accruing  through  his  having  payment  made  to  him  at 
another  place.  But  if  the  debtor  has  promised  not  merely  to  give, 
but  to  dOf  A  thing  at  a  particular  place  (such  as  building  a  house), 
the  creditor  may  at  once  sue  him  for  damages  on  his  failure  to  do 
the  thing  promised  at  the  particular  place  (Id,  4  §§  1-8.) 

It  is  thus  dear  that  performance  at  some  place  is  essential,  although  per- 
formance  at  a  particular  place  is  not  necessarily  essential.  In  other  words, 
performance  at  a  particular  place  is  essential  only  when  such  particular  place  is 
stipulated;  and  imder  certain  circumstances  performance  may  be  claimed  at 
another  place.  But  if  no  place  is  specially  agreed  upon,  the  Court  will  infer, 
from  the  circumstances  of  the  case,  at  what  place  performance  should  take 
place,  or  should  have  taken  place.    See  GoldMaU  ts.  Merm  (12  C.  T.  B.  646). 

753*  No  South  African  Court  has  as  yet  authoritatively  laid 
down  to  what  extent  time  is,  or  is  not,  of  the  essence  of  a  contract. 
With  regard  to  the  action  for  performance  at  a  certain  place  {de  to 
quod  certo  loco),  Voet  says  that  it  lies  if  payment  has  not  been 
made  there  at  the  time  agreed  upon,  and,  if  no  particular  time  is 
stipulated,  within  such  a  time  as  payment  could  conveniently  have 
been  demanded — ^in  other  words,  within  a  reasonable  time.  In 
case  of  non-payment  at  the  stipulated  time,  the  Court  will  not  con- 
sider to  whose  advantage  it  was  to  fix  upon  a  particular  time,  but 
will  only  consider  to  what  extent  the  plaintiff  has  suffered  by  delay. 
Even  after  the  day  fixed  upon  has  elapsed,  the  creditor  may  claim 
performance,  so  that  here  he  is  bound  to  claim  performance  in  the 
place  where  it  was  originally  agreed  upon,  whereas,  if  the  question 
had  merely  been  one  of  place,  the  creditor  might  have  sought  to 
enforce  his  contract  elsewhere  (18,  4  §§  3,  9.) 

It  would  appear,  then,  that  time  is  of  the  essence  of  a  contract,  insomuch  as 
every  day's  delay  after  the  due  date  increases  the  creditor's  claim  for  compensa- 
tion for  delay.  And,  where  non-performance  of  the  contract  on  or  before  a 
particular  date  would  cause  damage,  it  is  dear  that,  as  the  creditor  is  entitled 
to  sue  for  such  damage,  time  is  of  the  essence  of  the  contract.  This  was  the 
view  held  in  Searle  and  Son  vs.  Arkdl  and  Douglas  (9  0.  T.  B.  552),  where  it 
was  known  to  the  defendants,  who  sold  certain  wares  to  plaintiffs,  that  a  limit 
of  time  was  fixed  for  shipping  the  wares  in  order  to  avoid  liability  to  Customs 
duty,  and  the  Court  decided  that  time  was  of  the  essence  of  the  contract, 
although,  as  it  happened,  the  duty  was  not  imposed  at  the  expected  date. 
The  defendants  were  thus  made  liable  for  breach  of  contract.  The  defendants' 
knowledge,  in  this  case,  that  there  was  a  time  limit,  formed  an  important 
element  in  the  decision.    In  the  same  way,  where  the  question  was  one  of 
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reasonable  time,  the  Privy  Council  (reversing  the  decision  of  the  Natal  Supreme 
Court:  Adkr  vs.  De  Waal,  8  N.  L.  R.  87),  having  decided  that  a  seller  of  shai-es 
was  bound  to  deliver  them  within  what  would  be  a  reasonable  time  in  an  ordi- 
nary contract  for  the  sale  of  shares,  laid  it  down  that  the  reasonableness  of  the 
time  could  not  depend  on  circumstances  unknown  to  the  buyer  and  not  disclosed 
to  him  by  the  seller.    See  also  Beit  and  Others  vs.  Trubshawe  (8  N.  L.  B.  65). 
In  the  case  of  a  contract  to  deliver,  where  no  time  is  specified  for  delivery,  a 
reasonable  time  will  always  be  allowed  (Smith  vs.  Steet,  Atkinson  dkCo.yl  N.  L.  B. 
14) ;  and  in  Laljee  vs.  Omadutt  (4  N.  li  B.  117)  the  Court  amplified  this,  holding 
that  where  a  contract  for  sale  and  delivery  specifies  no  time  it  may  be  implied 
that  the  time  for  delivery  should  be  reasonable,  or  on  demand.    In  Stewart  vs. 
Byall  (5  S.  C.  152)  the  Cape  Supreme  Court  clearly  laid  down  that  in  one  case, 
at  any  rate,  time  was  of  the  essence  of  a  contract,  saying,  "In  the  case  of 
Stewart  vs.  Fergusson  and  Others,  this  Court  decided  that  time  is  of  the  essence 
of  a  contract  for  the  sale  of  shares.    Where  no  fixed  time  for  delivery  has  been 
stipulated  for,  the  scrip  must  be  delivered  within  a  reasonable  time ;  where 
the  contract  fixes  the  time,  the  delivery  must  be  made  at  the  time  thus  fixed." 
In  Joel  TS.  Dolman  (6  S.  C.  137)  it  was  said  that  "  it  would  be  impossible  to  lay 
down  any  hard  and  fast  rule  as  to  what  constitutes  unreasonable  delay  in  the 
delivery  of  shares  sold.    Where  a  day  has  been  fixed  for  the  delivery  no  difficulty 
aiisee,  but  where  no  date  is  fixed,  or  where  a  day  is  mentioned  as  '  about '  the 
date  on  -which  delivery  is  to  take  place,  the  Court  must  consider  all  the  circum- 
stanoee  under  which  the  contract  was  made  and  endeavoured  to  be  executed  in 
order  to  determine  the  question  of  fact  whether  the  seller  has  been  guilty  of 
unreasonable  delay  in  delivery  of  the  shares.''    See  Oeddes  vs.  Kaiser  WUhelm 
Odd  Mining  Co.  (6  S.  C.  263) ;  Oreen  vs.  Andrews  (10  N.  L.  B.  18) ;  McNair  vs. 
HUcMm  (10  N.  L.  B.  189);  HaU  vs.  Hutchinson  andAtiother  (12  N.  L.  B.  175); 
Jameson  vs.  Bhind,  N.  0.  (4  E.  D.  C.  316);  Bamato  Brothers  vs.  Munro  (5 
O.  W.  B.  161);  Borckenhagen  and  Another  vs.  Free  State  Government  (9  C.  L.  J.  66); 
Burd  vs.  Townsmd  (3  M.  421),  SteyUer  vs.  Low  (3  M.  247),  Jacohs  vs.  Maree  (12 
C.  T.  B.  228). 
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CHAPTER   IV. 

CONSIDERATION. 

764*  Consideration,  in  English  Law,  is  defined  by  Sir  F.  Pollock 
(Principles  of  Contract,    6th    ed.    p.    164)    as    follows :    "  Con- 
sideration means  not  so  much  that  one  party  is  profited  as  that  the 
other  abandons  some  legal  right  in  the  present,  or  limits  his  legal 
freedom  of  action  in  the  future,  as  an  inducement  for  the  promise  of 
the  first.    It  does  not  matter  whether  the  party  accepting  the  con- 
sideration has  any  actual  benefit  thereby  or  not ;  it  is  enough  that 
he  accepts  it,  and  that  the  party  giving  it  does  thereby  undertake 
some  burden,  or  lose  something  which  in  contemplation  of  law  may 
be  of  value.    An  act  or  forbearance  of  the  one  party,  or  the  promise 
thereof,  is  the  price  for  which  the  promise  of  the  other  is  bought, 
and  the  promise  thus  given  for  value  is  enforceable."     The  rule  of 
English  Law,  that  every  contract  requires  some  consideration,  ia 
based  upon  the  maxim  of  Roman  Law,  Ex  nudo  pacta  non  oritur  actio 
(From  a  naked  or  nude  fact  or  agreement  no  action  arises).     In  other 
words,  where  a  person  stipulates  for  something  without  in  turn 
parting  with  some  right  of  his  own,  by  either  promising  to  do  or 
forbear  from  doing  something,  he  cannot  legally  enforce  the  promise 
made  to  him.     With  regard  to  the  meaning  and  application  of 
this  maxim  in  Roman-Dutch  Law  a  great  difference  of  opinion 
has  arisen  among  South  African  lawyers.    As  this  is  not  a  philo- 
sophical disquisition  on  theoretical  jurisprudence,  but  a  collec- 
tion of  principles  and  precedents  for  the  guidance  of  the  practical 
lawyer,  it  has  been  considered  that  the  best  way  of  treating  the 
subject  is  to   present   the  arguments  for  each  view  in  turn,  in 
order  that  the  reader  may  decide  for  himself  which  is  the  best 
course  to  adopt  in  applying  the  principles  stated  in  actual  practice, 
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although  no  attempt  will  be  made  to  refrain  from  expressing  a  view 
as  to  the  course  which,  it  is  submitted,  appears  the  more  logically 
correct. 

76ff.  A  naked  pact  {nudum  pactum)  is  one  whereby  a  person 
agrees  to  do  something  without  receiving  in  return  anything, 
however  nominal,  as  payment,  or  without  receiving  in  return  a 
promise  to  do  or  abstain  from  doing  something,  on  the  part  of  the 
person  for  whose  benefit  the  agreement  is  made.  Yoet  states  that, 
according  to  the  Roman  Law,  such  an  agreement  produced  no  action 
— ^that  is,  a  person  who  received  a  promise  without  giving  or 
promising  something  in  return  could  not  sue  to  enforce  the  promise 
made  to  him.  Van  Leeuwen  (22.  2>.  L.,  4,  1,  6 ;  2  Kotze,  p.  5) 
says :  '*  A  bare  promise,  which  has  no  definite  cause,  confers  no 
right  upon  another  whereby  he  may  acquire  an  action  (inschuld) 
against  the  promisor."  Van  der  Linden  (1,  14,  2  §  4)  says: 
**  Contracts  are  not  only  invalid  by  reason  of  the  want  of  free 
consent,  but  they  are  also  void  when  made  without  any  causa 
whatsoever,  or  on  a  false  causa,  or  on  a  causa  which  is  contrary  to 
justice,  bona  Jides,  or  boni  mores.''  This  statement  by  Van  der 
Linden  was  cited  by  De  Yilliers,  C.J.,  in  support  of  the  doctrine 
which  he  has  laid  down,  although,  as  will  be  seen,  the  same  passage 
may  be  quoted — perhaps  with  justice — to  uphold  a  contrary  view. 
Van  der  Keessel  (§  484)  says — the  translation  into  English  being 
that  of  Mr.  C.  A.  Lorenz — *'  A  promise  which  is  not  founded  on 
a  just  causa  debendi,  or  consideration,  does  not  give  a  right  of 
action,  although  in  other  respects  an  action  is  maintainable  on  a 
nudum  pactum.''  Yinnius  says  that  '^  an  agreement  (pactum)  to 
make  a  future  donation,  such  as  a  promise  by  me  that  I  shall  give 
you  £100,  is  governed  by  the  Roman  Law,  and  a  person  who  makes 
such  a  bare  or  nude  promise  is  not  bound  any  more  than  he  was 
before  making  the  promise."  It  was  on  the  authority  of  these  views 
that  De  Villiers,  CJ.,  held,  in  Alexander  vs.  Perry  (Buch.  1874, 
p.  59),  that  the  breach  of  a  contract  of  service  for  which  no  con* 
sideration  was  given  did  not  afford  grounds  of  action.  This  view 
was  subsequently  approved  in  the  cases  of  Malan  and  Van  der  Merwe 
vs.  Secretan,  Boon  dt  Co.  (Foord,  p.  95)  and  Tradesmen's  Benefit 
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Society  vs.  Du  Preez  (5  S.  C.  269),  the  judges  who  agreed  with 
De  Villiers,  C.J.,  in  his  view  being  Fitzpatriok,  J.,  Dwyer,  J., 
Smith,  J.,  and  Buchanan,  J. 

756.  Yoet,  who  admits  that  it  was  the  rule  of  Roman  Law 
that  a  nude  pact  furnished  no  cause  of  action,  says  that  it 
is  notorious  in  modem  Roman-Dutch  Law,  and  is  a  principle 
received  everywhere,  that  from  nude  pacts  entered  upon  with  a 
serious  and  deliberate  intention  an  action  does  arise,  and  this  is 
especially  the  case  if  they  have  been  annexed  to  the  contracts 
known  to  Roman  lawyers  as  bonae  Jidei  or  stricti  juris,  whether 
they  are  so  annexed  at  once  or  after  an  interval  of  time  (2,  14  §  9)« 
Further  on  Yoet  summarises  his  opinion  in  the  statement  that  an 
action  may  be  instituted  upon  a  nude  pact  as  validly  as  upon  a 
formal  contract  or  stipulation.  Decker,  in  his  notes  to  Van 
Leeuwen's  Commentaries  (4,  2,  1 ;  2  Kotze^  p.  9),  remarks  that 
"  by  our  (Dutch)  Law  it  is  clear  that  all  voluntary  and  deliberate 
engagements,  made  by  competent  persons  out  of  som£  reasonable 
cause,  must  be  observed ;  nor  is  any  the  least  attention  among  us 
paid  to  the  well-known  rule  of  the  Civil  Law,  Ex  nudo  pacta  nan 
datur  actio.^^  From  this  statement  it  is  clear  that  Decker  draws  a 
distinction  between  reasonable  cause  and  consideration  (as  used  by 
English  lawyers).  Van  Leeuwen's  view,  as  expressed  in  his 
Commentaries  on  Roman-Dutch  Law  (see  §  755,  above),  is,  according 
to  Yoet,  erroneous,  as  Yan  Leeuwen  has  confused  nudum  pactum 
with  a  stipulation  or  caution  which  required  the  causa  debiti  to  be 
expressed;  that  is,  Yan  Leeuwen  was  applying  a  special  rule  of 
Dutch  Law,  requiring  the  consideration  for  certain  formal  contracts 
to  be  in  writing,  to  contracts  in  genei'al.  Whether  Yan  Leeuwen 
was  in  error  or  not,  he  certainly  reconsidered  his  position,  and 
afterwards  took  the  opposite  view  that  by  the  Roman-Dutch  Law 
an  action  does  arise  on  a  nudum  pactum  {Cens.  For*  2,  4,  4).  The 
view  that  a  nudum  pactum  will  sustain  an  action  was  first  adopted 
in  South  Africa  by  the  Cape  Supreme  Court  in  Louisa  and 
Protector  of  Slaves  vs.  Van  den  Berg  (1880,  1  M.  471),  where  it 
was  clearly  laid  down  that  "  a  gratuitous  promise  made  to  A.  for 
the  benefit  of  B.,  accepted  by  A.   and  B.,  is  binding   on  the 
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promisor,  and  that  performance  thereof,  if  refused,  may  be  enforced 
by  legal  proceedings,  */  not  in  its  nature  illegal."  In  Jacobson  vs. 
Norton  (1841,  2  M.  218)  it  was  laid  down  that  no  consideration 
was  necessary  to  support  the  promise  alleged  in  the  declaration  as 
a  ground  of  action,  and  that  therefore  it  was  not  necessary  in  the 
declaration  to  set  out  any  consideration  as  the  inducement  of  the 
promise.  The  plaintiff  and  one  Kisch  had  been  partners,  and 
dissolved  partnership,  Kisch  being  then  indebted  to  plaintifl*. 
Kisch  and  defendant  thereafter  became  partners,  and  Kisch  then 
absconded.  Defendant  proceeded  to  liquidate  his  partnership  business, 
and  promised,  in  his  individual  capacity,  to  pay  to  plaintiff  whatever 
earn  should  be  found  due  and  owing  to  him  by  Kisch  on  account  of 
plaintiff's  previous  pai*tnership  with  Kisch.  In  his  declaration 
plaintiff  did  not  allege  that  he  had  given  any  consideration  for 
the  promise ;  but  the  Court  decided  that  no  consideration  was 
necessary,  and  gave  judgment  for  the  plaintiff.  Adverting  to  this 
decision,  De  Villiers,  C.J.,  said  (Tradesmen's  Benefit  Society  vs. 
Du  Preez,  5  S.  C.  274) :  "  On  reference  to  the  declaration  I  find 
it  alleged  that  the  defendant,  with  the  apparent  consent  of  the 
plaintiff,  a  former  partner  of  one  Kisch,  had  been  allowed  to 
remain  in  possession  of  Kisch's  assets  upon  undertaking  to  pay 
to  the  plaintiff  Kisch's  debt  on  account  of  the  dissolved  partner- 
ship. There  clearly  was  some  forbearance  on  the  part  of  the 
plaintiff  which  was  a  sufficient  consideration  for  the  defendant's 
promise."  As  a  matter  of  fact,  the  judgment  in  Jacobson  vs. 
Norton,  which  is  clear  and  unequivocal,  proceeded  on  the  ground 
that  it  was  not  necessary  to  express  any  consideration  at  all,  and 
the  Court,  in  deciding  that  point,  did  not  for  the  time  being  regard 
the  former  relationships  between  the  parties.  The  next  expression 
of  opinion  on  the  matter  was  given  by  Kotze,  C.J.,  in  his  edition 
of  Van  Leeuwen's  Commentaries  on  Boman-Dutch  Law  (vol.  2, 
p.  28),  who  says  that  an  action  is  given  on  a  nudum  pactum.  This 
view  was  subsequently  laid  down  judicially  by  Kotz^,  CJ*,  in 
Van  Beuge,  N.  O.,  vs.  Coetzee  (Off.  Rep.,  Transvaal,  Nov.  2nd, 
1894,  p.  19),  when  it  was  held  that  where  a  person  has  taken 
upon  himself  payment  of  the  debts  of  another,  he  can  lawfully  be 
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compelled  to  make  payment,  even  if  it  does  not  appear  from  his 
accepted  offer,  or  from  the  summons  or  declaration,  what  the 
consideration  for  such  promise  may  have  been. 

757.  The  expressed  opinions  of  Boman-Dutch  jurists,  and  the 
decisions  in  concrete  cases  in  South  African  Courts,  have  now  been 
stated,  and  it  becomes  necessary  to  revert  to  the  meaning  of  the  words 
cavse  and  consideration.  De  Villiers,  C J.,  employs  the  terms  in 
question  as  if  they  were  practically  interchangeable  (Malan  and 
Van  der  Merwe  vs.  Secretan,  Boon  dt  Co.^  Foord,  at  p.  99 ;  and 
Tradesmen's  Benefit  Society  vs.  Du  Preez,  5  S.  C,  at  p.  272).  Decker^ 
on  the  other  hand  (who  is  followed  by  Kotze,  G.J.),  states  that  one 
has  simply  to  consider  whether  the  agreement  has  a  physical  and 
moral  possibility  or  reasonable  cause.  In  other  words,  Decker  says 
that  a  reasonable  cause  supports  the  contract;  while  De  Villiers, 
G.J.,  says  that  a  mere  reasonable  ground  does  not  support  the 
contract,  and  that  there  must  be  a  consideration  in  the  sense  in 
which  the  word  is  understood  by  English  lawyers — ^that  is,  a  sufficient 
cause — ^to  support  a  contract.  De  Villiers,  G.J.,  criticises  Decker 
thus  :  "  Decker  attempts  to  solve  the  difficulty  by  employing  the 
expression  '  reasonable  cause  '  as  equivalent  to  physical  and  moral 
possibility,  but  the  bare  statement  of  the  definition  is  sufficient  to 
expose  its  inadequacy.  If  this  view  be  correct,  it  would  have  sufficed 
to  lay  down  the  broad  doctrine  that  every  promise  which  is  morally 
and  physically  capable  of  performance  must  be  enforced,  and  all  the 
learning  expended  upon  the  subject  of  reasonable  or  just  cause  would 
seem  to  have  been  a  mere  waste  of  words.  I  am  not  aware  that  any 
other  writer  has  adopted  his  view."  De  Villiers,  C.J.,  admits  that 
Van  Leeuwen  makes  no  attempt  at  a  formal  definition  of  causa,  but 
he  quotes  Van  Leeuwen  as  saying  *'  reasonable  cause,  tluitis  in  return 
for  what  has  been  given  or  done  to  him, "  and  "  a  '  reasonable '  cause, 
which  is  to  be  understood  indefinitely  of  a  cause  which  in  its  nature 
is  good  and  legitimate,  as,  for  instance,  in  the  case  of  loan,  sale,  hire, 
and  the  like,  not  that  Hie  same  must  necessarily  he  strictly  and  pro^ 
portionately  measured.  *'  The  italics  are  those  of  the  learned  Chief 
Justice,  who  appears  to  have  taken  as  the  test  of  Van  Leeuwen's 
statement  the  word  '*  measured " ;  but  it  is  respectfully  submitted 
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that  Van  Leeawen  intended  to  lay  stress  on  the  words  "  indefinitely  " 
and  ''good  and  legitimate."  Kotze^  CJ.y  has  pointed  out  (Van 
Leeuwen,  2,  p.  80)  that  the  authorities  cited  by  De  Yilliers,  CJ., 
in  support  of  his  judgment  in  Alexander  vs.  Perry^  use  causa  (in 
Dutch,  oorzaak)  in  a  much  wider  sense  than  the  English  word  can- 
iideratian;  and  he  conclusively  shows  that  Mr.  Henry  and  Mr. 
Lorenz  (the  translators  into  English  of  Van  der  Linden  and  Van 
der  Keessel)  have  incorrectly  translated  cavsa  and  oorzaak.  The 
view  of  Kotze,  C.J.,  is  supported  by  the  judgment  of  Harding,  C.J., 
in  BoshoffYH.  Loiter  (Phipson's  Natal  Reports,  p.  7),  where  he  laid 
down  that  "  as  long  as  there  exists  any  cansa  debiti  not  forbidden  by 
law  there  cannot  be  a  ntidum  pactum.  Even  the  preserving  of  neigh- 
bourly peace  between  the  parties  might  create  such  a  causa.**  Chief 
Justice  Kotze's  opinion,  then,  which  it  is  respectfully  submitted  is 
correct,  is  that  causa  includes  both  the  consideration  of  English  Law 
(that  is,  the  giving  of  an  actual  quid  pro  quo)  and  purely  moral 
considerations ;  and  that  causa^  taken  in  this  extended  sense,  will 
suffice  to  support  an  action.  This  is  in  accordance  with  the  view  of 
Pothier  (Sir  W.  Evans'  translation,  pt.  1,  c.  1,  §  6)  that ''  in  contracts 
of  beneficence,  the  liberality  which  one  of  the  parties  intends  to 
exercise  towards  the  other  is  a  sufficient  cause  for  the  engagement 
contracted  in  his  favour."  That  is,  so  long  as  no  immoral  or  illegal 
element  enters  into  a  promise,  mere  gratitude  or  generosity  being 
the  motive  for  the  promise,  it  is  enforceable  by  action.  We  have 
then,  according  to  South  African  decisions  (although  the  Dutch 
authorities  all  appear  to  support  Chief  Justice  Eotze),  two  conflict- 
ing views  on  the  subject  of  consideration.  They  are — ^A  (that  of 
De  Villiers,  C.J.) : — (1)  A  nudum  pactum,  which  is  not  immoral  or 
unlawful,  based  on  a  cause  not  amounting  to  the  consideration  of 
English  Law,  cannot  be  relied  upon  to  maintain  an  action,  or, 
conversely,  (2)  every  contract  which  is  enforceable  by  action 
must  be  based  upon  an  adequate  consideration;  B  (that  of 
Kotze,  C.J.) : — (1)  So  long  as  an  agreement  is  moral  and  in 
accordance  with  public  policy,  it  may  be  relied  upon  to  main- 
tain an  action,  even  if  no  consideration  has  been  given  in  return 
for  the  promise,  and  the  promise   is  simply  based  on  a  causa 
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existing  in  the  mind  of  the  promisor,  or,  conversely,  (2)  every 
lawful  and  moral  promise  is  enforceable  by  action,  even  withoat 
consideration. 

The  view  of  De  Villiers,  C.J.,  was  taken  by  the  Eastern  Districts  Court  of 
the  Cape  Colony  in  Midgli^  vs.  Tarrant  (5  E.  D.  C.  57),  where  it  was  held  that 
a  mere  promise,  made  without  consideration,  to  pay  another  person's  debt  cannot 
be  enforced  by  action.  See  also  Hansen  and  Schrader  vs.  Quirk  (5  E.  D.  C.  35) 
and  Waller  &  Co.  vs.  Wolder  &  Co.  (9  N.  L.  E.  65). 

768.  Although  there  is  a  conflict  of  authorities  on  the  question 
whether  an  action  may  be  maintained  on  a  nude  promise,  there  is  no 
doubt  that  a  lawful  and  moral  promise,  made  without  consideration, 
will  be  a  sufficient  defence  to  an  action.  This  is  the  view  of  Voet, 
who  states  further  that  such  a  pact  may  be  likewise  made  the  subject 
of  novation  or  compensation  (set-off),  and  the  obligation  arising  from 
novation  or  compensation  will  admit  of  the  interposition  of  sureties 
and  pledges  (2,  14  §§  3-7).  Voet's  view  is  based  on  the  Roman 
Law  (which  suffered  no  change  in  this  respect  in  Dutch  Law),  under 
which,  by  a  praetor's  edict,  a  pact  was  made  a  good  defence  to  an 
action.  In  the  case  of  Rotix  vs.  Executors  of  Boos  (1 M.  89),  accord- 
ing to  De  Villiers,  C.J.,  it  was  "  clearly  assumed  that  the  pactum  de 
non  petendo  (agreement  liberating  a  person  from  his  liability  to  be 
sued)  would  be  a  good  defence  to  an  action  by  a  surety  who  has  paid 
the  principal  debt  against  his  co-surety.  "  This  rule  was  acted  upon 
in  Malan  and  Van  der  Mei-we  vs.  Secretan,  Boon  d  Co.  (Foord,  94). 
Plaintiffs  claimed  judgment  on  two  promissory  notes.  Defendants 
pleaded  that  plaintiffs  had  agreed  to  accept  a  composition  of  five 
shillings  in  the  pound  on  the  debts  due  to  them  by  the  defendants, 
who  made  a  tender  to  the  plaintiffs  of  one-fourth  the  amount  claimed 
(being  at  the  rate  of  five  shillings  in  the  pound),  as  being  the  amount 
due  under  the  composition.  For  this  composition  the  plaintiffs 
Lad  received  no  consideration.  The  Court  decided  that  the  defence 
was  sufficient,  and  that  the  plaintiffs  were  only  entitled  to  the  amount 
tendered.  A  like  defence  was  sustained  in  Ritson  vs.  Siei'adzki  (12 
C.  T.  R.  28). 

The  view  of  Boman  Law  was  that  the  defendant,  by  saoh  a  nude  agreement, 
was  not  in  strict  law  released  from  his  obligation  ;  but  equity  (by  the  medium 
of  a  praetor's  edict)  came  to  his  assistance,  and  gave  him  an  exception.    Thus 
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Justinian  says  (4, 13,  3,  Sandars,  8th  ed.  p.  480),  '<  the  debtor  who  has  agreed 
with  his  creditor  that  payment  shall  not  be  demanded  from  him  {pactum 
de  ncn  petendo)  still  remains  bound  (ohligatua).  For  a  pact  is  not  a  mode  by 
which  obligations  are  entirely  dissolved.  The  action,  therefore,  in  which  the 
inieniio  (claim)  runs  %/  it  appears  that  he  ought  to  give,  may  be  validly  brought 
against  him ;  but  as  it  would  be  unjust  that  he  should  be  condemned  in  contra- 
vention of  his  agreement,  he  may  use  in  his  defence  the  exception  pacti  conventiJ* 
It  may  be  here  noted  that  where  a  person  imdertakes  a  gratuitous  mandate  he 
cannot  be  allowed  to  set  up  want  of  consideration  as  a  defence  to  an  action  for 
misfeasance  in  the  execution  of  the  mandate. 

As  to  the  implication  of  the  inclusion  in  a  contract  of  such  terms  as  are 
necessary  to  prevent  such  failure  of  consideration  as  could  not  have  been 
contemplated  by  the  parties,  see  Philips  vs.  Bulawayo  Market  and  Offices  Co,, 
Limited  (9  C.  T.  E.  460).  For  other  cases  on  the  subject  of  consideration,  see 
StoWs  Trustee  vs.  Kriege  and  Bosman  (3  M.  448),  Caxoood  vs.  Lane  (5  S.  264), 
Twentyman  <fc  Co.  vs.  Carlis  (6  G.  W.  E.  13),  and  Van  Dyh  vs.  Udwin  (10 
C.  T.  R.  70). 


CHAPTER  V. 

UNLAWFUL  AGBEEMEKTS. 

759.  Although  there  is  a  difference  of  opinion  as  to  whether  con- 
sideration is  or  is  not  required  to  sustain  acontract^yet  it  is  certain  that 
a  contract  which  is  based  on  an  unlawful  cause  (causa),  that  is,  which, 
being  based  on  some  consideration,  is  not  in  accordance  with  law  so 
far  as  that  consideration  is  concerned,  cannot  be  sustained.  A  contract 
may  be  unlawful  in  so  far  as  it  offends  against  positive  law,  being 
either  statute  law  or  common  law,  or  it  may  be  invalid  as  conflicting 
with  public  morals  or  public  policy.  The  theory  on  which  the  non- 
enforcement  of  contracts  contrary  to  public  law  is  based  is  that 
they  cause  detriment  to  the  public  as  a  whole,  that  is,  to  the  State 
(2, 14  §  16). 

760t  Although  a  contract  cannot  be  enforced  if  it  be  based  on 
what  is  illegal,  and  the  engagement  in  such  a  case  is  nuU  as  well  as 
the  contract  which  includes  it,  yet,  in  order  that  it  shall  entail 
penalties  on  both  parties  to  it,  they  must  both  of  them  be  aware  of 
the  unlawful  element  in  the  transaction,  and  indicate  their  assent  to 
such  unlawfulness.  Such  assent  may  be  implied  from  the  conduct 
as  well  as  inferred  from  the  actual  expressions  used  by  the  parties. 
The  contract  being  illegal,  it  is  null  to  such  an  extent  that  perform- 
ance cannot  be  enforced.  But  if  performance  has  taken  place,  the 
contract  will  be  voidable  according  to  circumstances.  If  one  of  the 
parties  to  the  transaction  is  innocent,  and  has  performed  his  part  of 
the  contract,  he  may  claim  a  rescission  of  his  performance,  on  the 
ground  that  the  contract  was  based  on  an  illegality.  So,  according 
to  Van  Leeuwen  (R.  D.  L.,  4,  14,  4 ;  2  Kotz^,  p.  120),  "  whatever 
any  one  has  given  for  an  unlawful  or  otherwise  immoral  purpose, 
that  is,  if  the  improper  purpose  is  on  the  side  of  the  receiver  alone, 
may  be  demanded  back,   even  where    the  transaction   has  been 
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completed."  On  the  other  hand,  if,  under  such  a  contract,  payment 
or  deposit  has  been  made  by  the  contracting  party,  and  he  has  been 
concerned  in  the  offence,  what  was  paid  or  deposited  cannot  be 
recovered  back,  things  accessory  to  an  illegal  contract  being  also 
illegal  (Grant  vs.  CoUeU,  4  N.  L.  B.  82).  We  see  thus  that  the 
contract  is  voidable  in  an  action  by  an  innocent  party ;  but  a  guilty 
party  cannot  take -advantage  of  his  own  wrong  by  going  to  Court 
and  asking  to  be  relieved  of  his  contract,  for  in  pari  delicto  meUor 
e$t  conditio  possidentis  (where  both  parties  are  in  the  wrong  the 
person  in  possession  of  the  subject-matter  of  the  transaction  is  in 
the  better  position). 

79L»  The  first  class  of  contracts  which  cannot  be  enforced  owing 
to  their  being  illegal  is  composed  of  such  as  contravene  positive 
enactments  of  law,  whether  common  law  or  statute  law.  Contracts 
which  are  based  on  crimes  known  to  the  common  law,  whether  such 
crimes  have  already  been  committed  or  whether  the  future  com- 
mission of  such  crimes  is  in  contemplation,  cannot  be  enforced. 
Among  crimes  known  to  the  common  law  are  all  such  as  are 
designated  mala  in  se  (crimes  in  themselves).  Mala  in  se  are  all 
sach  offences  as  are  punishable  criminaUy,  although  they  do  not 
fall  under  the  designation  of  mala  quia  prokUnta  (crimes  specially 
prohibited  and  made  punishable  by  the  statute  law,  as  distinguished 
from  the  common  law).  Mala  in  se  include  murder,  manslaughter, 
rape,  robbery,  theft,  perjury,  arson,  and  similar  crimes.  Where,  by 
means  of  a  crime,  a  person  has  obtained  a  thing  from  another,  and 
thereafter  disposes  of  that  thing  to  a  third  party  who  receives  the 
same  in  good  faith,  the  transaction,  being  based  upon  an  unlawful 
consideration,  will  not  avail  as  against  the  party  who  was  improperly 
deprived  of  the  thing  in  question.  In  this  respect  the  Roman-Dutch 
Law  differs  from  the  rule  of  English  Law  that  fraud  cannot  affect 
the  rights  of  third  parties  without  notice.  So  where  A.  obtained 
horses  from  B.  by  means  of  fiuudulent  representations,  and  sold  them 
to  C,  an  innocent  purchaser,  B.  was  held  entitled  to  recover  the 
horses  from  C.  **  There  must  be  some  valid  cause,  such  as  donation, 
sale,  or  other  contract,  to  make  the  delivery  an  effectual  transfer  of 
the  property ;  and,  in  the  present  case,  there  being  no  such  contract, 
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the  property  never  passed  to  "  the  person  guilty  of  the  fraudulent 
representation,  "  who  could  not  therefore  give  a  good  title  to  the 
defendant"  (Beyers  \s.  McKenzie,  Foord,  127).  Again,  contracts 
which  invite  the  parties  thereto  to  commit  crimes  are  unlawful,  and 
cannot  be  enforced.  Contracts  inviting  to  crime  include  such  as 
provide  for  future  fraud,  in  consideration  of  the  possibility  of  the 
commission  whereof  by  one  party  he  agrees  to  some  further  payment, 
act,  or  forbearance  for  the  benefit  of  the  other  party.  But  contracts 
whereby  a  person  furnishes  security  for  his  good  behaviour  while 
fulfilling  a  certain  position  of  trust  are  not  unlawful.  Contracts 
whereby  it  is  agreed,  directly  or  indirectly,  that  crimes  to  be 
committed  in  future  by  one  of  the  parties  to  the  contract,  or  by 
some  third  party,  shall  be  overlooked,  and  that  no  steps  shall  be 
taken  to  prosecute  the  criminal,  are  unlawful.  Thus  a  defence  of 
want  of  consideration  was  sustained  in  an  action  upon  a  promissory 
note,  given  for  the  purpose  of  preventing  the  prosecution  of  a  third 
party  for  theft,  as  the  contract  was  contrary  to  public  policy  and  void 
{Bezuidenhout  vs.  Strydmn^  4  E.  D.  C.  224). 


A  case  similar  to  that  last  cited  was  Harris  vs.  Krige*$  Executrix  (2  S.  C. 
A.,  a  banker,  diseovered  that  certain  promissory  notes  held  by  hhn,  to  which 
B.  was  a  party,  had  been  forged  by  B.,  and  obtained  from  B.  a  promissory  note 
for  the  amount  of  the  forged  notes  made  by  C.  for  the  accommodation  of  B., 
which  note  was  endorsed  by  B.,  and  subsequently  endorsed  by  D.  for  the  accom- 
modation of  B.  The  Court  found  that  it  was  proved  that  the  new  note  had  been 
given  to  A.  with  the  object,  known  to  A.,  of  avoiding  a  disclosure  of  the 
forgeries.  A.  refused  to  return  the  forged  notes  to  B.  It  was  held  that  A 
was  not  entitled  to  recover  the  amount  of  the  new  note  from  the  executors  of  C. 
{Harris  vs.  Kr%ge*s  Executrix^  2  S.  C.  399).  See  also  Liquidators  of  the  Bepublioan 
and  Colonial  Loan  and  Trust  Co,  vs.  Eustace  and  Daly  (Off.  Bep.,  TransvaaU 
1894,  p.  123). 

In  support  of  the  decision  in  Beyers  vs.  McKenzie  (above)  De  YiUiers,  O.J., 
cited  certain  English  cases :  Higgans  vs.  Burton  (26  L.  J.  Exch.  342),  Hardman 
vs.  Booth  (1  H.  &  0.  803),  and  Cundy  vs.  Lindsay  (L.  E.  3  A.  C.  459).  In  the 
first  of  these  cases  it  was  decided  that  if  a  person  has  obtained  goods  by  means 
of  false  pretences  without  any  contract  of  sale  to  himself,  as  when  he  falsely 
and  fraudulently  represents  that  another  person  has  authorised  him  to  purchase 
the  goods,  the  true  owner  can  recover  the  goods  from  a  party  to  whom,  they 
have  been  sold  or  pledged  by  the  person  who  fraudulently  obtained  them.  See 
also  Wehr  vs.  Van  der  Potl  (1  M.  339),  where  plaintiff  was  held  entitled  to 
recover  the  amount  of  a  forged  bank-note  paid  by  him  to  defendant,  though  it 
was  not  shown  that  defendant  was  a  party  to  the  forgery. 
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762*  Agreements,  again,  which  are  made  in  contravention  of 
statute  kws  are  invalid.  In  Basson  vs.  Schickerling  (10  S.  G.  126) 
the  plaintiff  claimed  judgment  on  a  bill.  Defendant  pleaded  that 
the  amount  of  the  bill  was  the  profit  derived  by  the  plaintiff  from  a 
transaction  between  the  parties  whereby  plaintiff  sold  certain  two 
farms,  not  registered  in  his  name,  to  the  defendant,  and  induced  the 
registered  owner  to  transfer  them  direct  to  the  defendant,  thereby 
evading  the  Cape  Transfer  Duty  Acts.  The  Court  refused  to  give 
judgment  on  the  bill.  A  contract  may  be  illegal,  not  because  it 
contravenes  any  special  portion  of  a  statute,  but  because  it  is  con- 
traiy  to  the  spirit  of  the  statute.  In  Trmtees  of  the  SotUh  African 
Bank  vs.  Prince  (1  S.  198)  the  plaintiffs  held  a  mortgage  bond  over 
certain  property,  and  the  defendant  agreed  to  guarantee  them  against 
any  deficiency  that  might  arise  on  the  sale  of  this  property,  if  plain- 
tiffs would  proceed  against  the  mortgagor,  who  had  fallen  into  arrear 
with  his  interest  and  was  in  difficulties.  On  the  surrender  of  the 
mortgagor  the  property  was  sold.  There  was  a  deficiency  in  the 
insolvent  estate.  Defendant  purchased  the  property,  and,  with  the 
assistance  of  the  plaintiffs,  induced  the  trustee  to  alter  the  condi- 
tions of  sale,  agreed  on  by  the  creditors,  for  his  benefit.  The  Cape 
Supreme  Court  held  that  the  contract  of  guarantee  was  illegal,  and 
against  the  policy  of  the  Insolvent  Ordinance  (No.  6, 1848),  and  that 
the  sale  was  void.  In  the  same  way,  where  an  architect  agreed 
with  the  defendant  to  inspect  certain  buildings,  and  the  defendant 
promised  that  if  the  architect  were  called  as  a  witness  in  a  suit 
relating  to  the  buildings  he  should  receive  a  certain  sum  of  money, 
greater  than  the  amount  ordinarily  payable  to  witnesses,  the  archi- 
tect gave  evidence  in  the  suit.  He  then  claimed  the  sum  agreed  on, 
bat  it  was  held  that  he  was  entitled  only  to  the  taxed  costs  payable 
to  witnesses  by  law.  '^It  seems  to  me,"  said  De  Yilliers,  G.J., 
*'  that  if  ever  there  was  a  contract  against  public  policy  it  is  one 
between  a  witness  and  a  party  to  the  suit  that  the  witness  should 
receive  a  greater  remuneration  than  the  law  allowed  for  giving 
evidence,  and  it  makes  no  difference  whether  the  witness  was  sub- 
poenaed after  he  had  accidentally  obtained  knowledge  of  certain 
facts,  or  after  having  been  employed  to  make  an  inspection  for  the 
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purpose  of  qualifying  himself  to  give  evidence  "  {Knox  vs.  Koch, 
2  S.  C.  882). 

In  Cooke  <^  Co.  vs.  (PFlakeHy  and  Another  (10  N.  L.  E.  171),  A.,  a  broker, 
sued  on  the  renewals  of  certain  bills  of  exchange,  the  originals  of  which  had 
been  given  in  consideration  of  shares  in  the  purchase  whereof  A.  had  contra- 
vened the  provisions  of  §  9  of  the  Natal  Law  No.  81,  1888,  which  made  it 
unlawful  to  issue  **  bought "  notes  which  did  not  set  forth  the  true  names  and 
residences  of  the  purchasers  and  sellers,  and  to  buy  shares  personally  otherwise 
than  through  a  broker.  The  Court  held  that  the  action  coiild  not  succeed,  as  it 
was  based  upon  a  contract  to  recover  the  price  of  the  shares  connected  with  and 
evidenced  by  a  document  disclosing  a  statutory  offence.  See  also  SmithU  Truitee$ 
vs.  Smith  (Foord,  19). 

763.  Certain  contracts  which  dispose  of  rights  to  a  future  inherit- 
ance are  invalid,  provided  the  inheritance  in  expectancy  is   to 
devolve  from  a  person  still  living,  and  whose  identity  is  {ascertained. 
The  rule  may  be  thus  stated :  contracts  relating  to  the  future  suc- 
cession to  property,  belonging  to  a  third  person  still  living,  are 
invalid.    In  the  same  way,  contracts  which  deprive  a  person  of  his 
freedom  of  disposing  of  his  property  by  will  are  invalid — ^that  is, 
no  contract  can  impair  a  person's  absolute  right  to  dispose  of  his 
property  by  will.    And  if  one  man  agrees  with  another  that  the 
survivor  of  them  shall  be  entitled  to  the  property  of  the  first-dying, 
the  agreement  is  invalid,  although  Yoet  states  that  this  rule  is 
subject  to  an  exception  in  the  case  of  soldiers.    It  would  seem  that 
the  exception  applies  only  to  soldiers  who  are  on  active  service. 
The  only  exceptions  to  the  rule  prohibiting  contracts  concerning 
succession  to  third  parties,  according  to  Boman-Dutch  Law,  are 
contracts  between  spouses  relating  to  the  succession  to  the  marital 
property,  and  agreements  between  joint-heirs  for  the  division  of  a 
joint  inheritance  under  the  oc^to  familiae  erdscv/ndae.    On  the  other 
hand,  agreements  relating  to  the  disposition  of  an  inheritance  to 
come  from  a  third  party,  who  is  uncertain  or  unknown^  are  valid.  And 
it  is  lawful  to  enter  into  an  agreement  with  reference  to  the  estate  of 
a  person  who  is  known,  but  who  is  already  dead,  where  the  estate  has 
been  bequeathed  as  a  fideicommissum^  and  the  fideicommissary  heir 
agrees  to  forego  his  right  to  the  reversion  of  the  estate  (2, 14  §§16, 17). 

Yoet,  treating  of  the  Boman  Law,  mentions  another  exception  to  the  rule 
that  two  persons  cannot  agree  as  to  the  inheritance  to  come  from  a  certain  third 


UNLAWFUL  AGREEMENTS.  549 

person,  in  the  case  whore  that  third  person  consents  to  the  arrangement  between 
the  other  parties,  and  does  not  afterwards  revoke  such  consent,  and  change  his 
mind.  Immediately  after  this  Yoet  tells  us  that  though  the  Boman  Law  has 
been  departed  from,  inasmuch  as  contracts  relating  to  dotal  successions  are 
lawful,  yet  according  to  Boman-Dutch  Law  agreements  as  to  inheritances 
coming  from  a  certain  third  person  are  reprobated.  It  would  seem,  never- 
theless, that  the  exception  in  question  still  holds  good  (2,  14  §  16). 

Where  a  debtor  was  released  by  his  creditor  on  condition  *<  that  in  the  event 
of  his  at  any  time  receiving  from  his  father  by  way  of  inheritance  any  sum  of 
money  lie  will  pay  the  full  and  entire  balance  due  by  him,"  it  was  held  that 
this  did  not  amount  to  a  sale  of  a  future  inheritance,  for  the  contract  by  which 
the  release  was  given  to  defendant  was  not  that  any  inheritance  should  be  paid 
to  the  creditor,  but  that  on  receiving  the  inheritance  the  debt  should  revive. 
'*  It  was  really  a  pact  de  non  petendo"  In  other  words,  the  contract  must  treat 
for  the  actual  sale  or  other  disposal  of  the  inheritance  (Jones  and  Another  vs. 
GddBchmidt  and  Others,  1  S.  0.  109). 

764.  Contracts  which  amount  to  champerty  or  maintenance  are 
unlawful,  as  being  opposed  to  public  policy.  According  to  Sir  F. 
Pollock  (Principles  of  Contract,  6th  ed.  p.  819),  "  maintenance  is 
properly  a  general  term  of  which  champerty  is  a  species."  Sir  F* 
Pollock  quotes  Coke's  definition  of  maintenance  as  existing  **  when 
one  maintaineth  the  one  side  without  having  any  part  of  the  thing  in 
plea  or  suit/'  and  defines  champerty  as  **  maintenance  aggravated  by 
an  agreement  to  have  a  part  of  the  thing  in  dispute."  In  general 
terms,  the  rule  may  be  stated,  that  any  agreement  having  for  its 
object  the  payment  of  the  expenses  of  a  person's  suit  by  another  who 
is  not  a  party  to  the  action,  whether  the  person  making  such  payment 
is  or  is  not  to  receive  in  return  a  part  or  the  whole  of  what  is  claimed 
in  the  suit,  or  some  other  consideration,  is  unlawful,  and  cannot  be 
enforced.  Yoet  speaks  only  of  agreements  between  parties  to  a  suit 
and  their  advocates  or  attorneys,  or  similar  representatives  in  law. 
But  Grotius  {Introd.  3,  1,  41 ;  commenting  on  which  Schorer, 
§  275,  says  **  it  is  not  lawful  for  an  advocate  or  an  attorney  to 
stipulate  for  a  share  in  a  lawsuit.  ,  •  «  The  reason  is  because 
such  contracts  ofier  an  inducement  to  crime  ")  states  the  rule  in  more 
general  terms,  that  ^'  no  obligation  can  be  contracted  with  the  object 
of  having  a  share  in  a  lawsuit."  This  is  a  more  general  statement 
than  that  of  Yoet;  although  it  only  refers  to  what  is  known  as 
champerty.  But  it  is  clear  from  the  passages  in  the  Digest  (48,  10, 
28 ;  48,  7,  6)  relied  upon  by  the  Supreme  Courts  of  the  Cape  of 
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Good  Hope  and  the  Transvaal,  that  maintenance  is  also  prohibited. 

Buty  in  the  case  of  champerty,  this  limitation  must  be  borne  in  mind, 

that  a  contract  relating  to  future  suits  will  be  valid  (following  Jamu 

vs.  Mayne,  Hertzog,  p.  259;  which  decided  that  champerty  only 

takes  place  if  an  agreement  to  share  the  proceeds  of  a  suit  already 

commenced  has  been  entered  into).     Thus  it  was  held  that  a  cession 

of  a  claim  to  certain  moneys,  given  in  Ueu  of  money  lent  to  the 

person  making  the  cession  so  as  to  enable  him  to  carry  on  a  suit, 

was  valid,  the  cession  having  been  made  before  the  suit  was  instituted. 

It  is  submitted,  however,  that  a  contract  relating  to  future  suits 

will  be  invalid  where  the  consideration  for  the  agreement  is  to 

be  part  or  the  whole  of  the  amount  of  the  judgment.     In  other 

words,  the  consideration,  in  order  that  the  transaction  shall  not 

constitute  champerty,  must  have  passed  before  the  institution  of  the 

suit.     So  that  any  agreement  to  participate  in  the  results  of  a  suit, 

or  gratuitously  (or  for  the  sake  of  a  consideration  to  be  given  after 

the  suit  is  ended)  to  carry  on  a  suit  for  another,  will  be  invalid ;  the 

policy  of  the  law  being  to  discourage  any  litigious  transactions, 

having  for  their  object  the  setting  on  foot  of  needless  lawsuits 

(2,  14  §  18).     See  Schweizer's  Syndicate  vs.  Rand  Exp.  Synd. 

(O.  R.  1896,  p.  197). 

Where  A.,  plaintifi  in  an  action,  before  trial  entered  into  an  agreement  with 
B.,  his  attorney,  by  which,  in  consideration  of  past  professional  services,  of 
labour  expended  and  to  be  expended,  and  of  money  advanced  and  to  be  advanced 
by  B.,  A.  assigned  all  his  right  and  interest  in  the  said  action  to  his  attorney, 
the  Court  held  that  the  agreement  was  contrary  to  pubho  policy  and  void  {Ea$t 
London  Municipality  vs.  Halberd,  3  S.  0.  140).  Whilst  this  case  is  at  one  with 
Jamea  vs.  Mayne  in  ruling  that  champerty  is  unlawful  in  Boman-Dutch  Law,  it 
is  much  wider,  and  favours  the  view  that  champerty  is  equally  unlawful  in 
reference  to  future  and  past  suits.  Indeed,  it  was  said,  by  Smith,  J.  (3  S.  0. 
p.  142),  that  *'  as  to  the  argument  that  some  portion  of  the  debt  for  which  the 
assignment  was  made  was  a  past  debt,  I  do  not  think  that  affects  the  case  at 
all."  See  Hugo  and  MoUer  vs.  Transvaal  Loan  and  Mortgage  Co,  (Off.  Bep. 
Transv.  1894,  p.  49)  and  Qrem  vs.  De  ViUiera  and  Others  (Off.  Bep.  Transv. 
1895,  p.  282).  In  Bollard  vs.  Zieteman  (6  N.  L.  B.  93)  the  following  rules  were 
laid  down :  The  Lex  in  the  Code,  prohibiting  the  purchase  of  the  uncertainty  of 
a  suit  {quota  litia)  is,  apparently,  not  confined  to  advocates  and  attorneys  in  the 
suit  (agreeing  with  the  statement  of  Grotius,  above),  but  extends  to  all  agree- 
ments. The  connection  between  the  agreement  and  the  action  must  be  shown 
in  order  to  defeat  the  former.  It  is  not,  however,  illegal  (says  the  Natal  Court) 
to  agree  with  another  to  bear  part  of  that  other's  cost  of  litigation— though  this 
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rale,  it  is  sabmitted,  will  vary  according  to  droamstanoee.  Nor  can  it  be  said 
tibat  a  partnership  may  not  be  legally  entered  into,  though  the  bringing  or  defend- 
ing of  an  action  may  be  one  of  the  results — ^for  there  both  partners  share  the  risks 
of  the  partnership.  There  will,  of  course,  be  no  champerty  where  the  parties 
agree  for  the  sale  outright  of  a  right  of  action,  for  which  due  consideration  is 
giyen.  In  the  same  way,  there  is  no  champerty  in  an  agreement  enabling  the 
bond  fide  purchaser  of  an  estate  to  recover  for  rent  due  or  other  damages  or 
claims  in  reepeot  of  it  arising  previous  to  the  purchase. 

765.  It  may  be  accepted  as  a  general  rule,  in  Roman-Dutch  Law, 

that  contracts  in  general  restraint  of  trade  are  void,  as  being  opposed 

to  public  policy.     This  appears  from  the  decisions  in  WiUet  vs. 

Blake  (8  M.  848),  and  Stephan  Brothers  vs.  Loubscher  (Buch.  1877, 

p.  187).     The  presumption  in  every  case  is  in  favour  of  a  person's 

natural  liberty  to  trade.     Parties  may,  however,  enter  into  contracts 

whereby  they  divest  themselves  of  a  portion  of  their  general  rights, 

and  may  agree  to  forfeit  their  right  to  trade  in  a  particular  place,  or 

particular  places.     But  agreements  which  generally  prohibit  a  person 

from  trading  will  not  be  enforced,  and  even  contracts  in  particular 

restraint  of  trade  will  be  construed  strictly.    In  other  words,  the  law 

does  not  prohibit  contracts  in  particular  restraint  of  trade ;  but  it 

will  construe  such  contracts  so  as  to  favour  the  natural  right  to 

trade.     If  it  is  clearly  proved  that  the  restraint  was  special  and 

limited,  the  Court  will  give  effect  to  the  restraint.     So,  where  it  was 

objected  that  part  of  the  consideration  for  a  promise  was  the  release 

of  the  promisor  from  an  obligation  not  to  carry  on  a  particular 

business  for  a  certain  time  and  within  a  certain  area,  it  was  also 

urged  that  such  an  obligation  was  invalid  as  being  in  restraint  of 

trade,  and  that  therefore  a  release  from  such  an  obligation  did  not 

constitute  a  consideration  at  all.     It  was  decided  that  such  a  limited 

restraint  as  had  been  imposed  could  not  be  regarded  as  invalid,  and 

that  the  release  from  the  restraint  was  a  perfectly  valid  consideration 

{Bartholomew  vs.  Stdbleford,  7  C.  T.  R.  14). 

A.  and  B.  agreed  that  B.  would  not  carry  on  the  business  of  a  butcher  or  aid 
and  assist  any  other  person  or  persons  whatsoever  to  carry  on  the  said  trade, 
within  a  certain  area.  B.  thereafter  donated  to  his  minor  son  a  certain  sum  of 
money  to  enter  into  a  butchery  co-partnership  with  another  party  within  the 
same  area.  This  was  held  to  be  a  breach  of  contract  {Cawoods  vs.  Simpsony  3 
M.  542)  on  the  groimd  of  the  assistance  rendered.  As  the  father  would  have 
been  entitled  to  his  minor  son's  earnings,  it  seems  that  the  contract  would  have 
been  broken  even  if  the  father  had  been  simply  boimd  not  to  carry  on  any 

XX  2 


552  THE  LAW  OF  CONTRACTS. 

buBmess  of  the  same  nature  within  the  said  area.  But  where  a  woman  had  been 
diyoroed  from  her  husband  on  the  ground  of  his  adultery,  it  was  held  that  she 
could  not  be  restrained  from  carrying  on  a  business  in  her  own  name  and  on  her 
own  behalf  in  a  district  wherein  her  husband,  during  the  marriage  of  the  parties 
in  community,  had  agreed  not  to  carry  on  such  a  business  for  ten  years,  the 
agreement  forming  one  of  the  conditions  of  the  sale  of  the  goodwill  of  the  busi- 
ness {Merrington  and  Adams  vs.  WeU,  8  0.  T.  E.  365).  For  other  agreements 
in  restraint  of  trade,  BeeDunman  vs.  TratUman  (9  8.  0.  14),  St^han  Broihers  vs. 
Louhacher  (Buch.  1877,  p.  137),  and  Johnston  vs.  Lennon  db  Co.  (16  S.  0.  358). 

766.  Contracts  which  in  any  way  restrain  a  person's  right  to 
marry  are  immoral,  and  contrary  to  pablic  policy.  The  right  to 
marry  should  be  free  and  unfettered.  Therefore,  if  two  persons 
agree  that  whichever  first  marries  shall  pay  the  other  a  certain 
amount  of  money,  such  an  agreement  cannot  be  enforced,  for  a 
restraint  has  been  placed  upon  the  right  to  marry  by  the  imposition 
of  a  penalty  to  be  enforced  in  case  of  marriage.  And  any  other 
agreement  which  constitutes,  in  reality,  a  penalty  on  marriage  will 
not  be  enforced  (2,  14  §  21). 

767.  It  may  be  laid  down,  as  a  general  rule,  that  contracts  which 
favour  concubinage,  or  an  illicit  union  between  a  man  and  a  woman, 
are  void,  as  being  opposed  to  public  morality.  Yoet  (24,  1  §  15) 
states  that,  in  the  opinion  of  Groenewegen  {De  legibus  abrogatis, 
Cod.  5,  27,  1,  2)  a  gift  made  to  a  concubine  is  invalid,  according  to 
modem  Dutch  Law ;  but  he  states  that  some  Dutch  writers  were  of 
a  contrary  opinion.  Sande  (Restraints  on  Alienation^  1,  2,  7)  holds 
that  a  gift  made  to  a  prostitute  cannot  be  taken  from  her.  The 
Gape  Supreme  Court,  while  admitting  that  there  was  a  conflict  of 
opinion  among  the  Roman-Dutch  authorities,  inclined  to  the  view 
that  a  concubine  or  prostitute  would  not  be  able  to  sue  for  anything 
promised  her  in  consideration  of  illicit  intercourse,  but  that,  if  the 
thing  promised  had  been  transferred,  it  could  not  be  taken  from  the 
concubine  or  prostitute,  following  the  maxim  of  the  civil  law  quuvi 
par  delictum  est  dvorum  semper  oneratur  petitor  et  meUor  hahetur 
possessoris  causa  (when  both  persons  are  in  the  wrong,  the  burden 
always  lies  on  the  claimant,  and  the  possessor  is  in  the  better 
legal  position).  In  the  case  in  question,  the  defendant,  during  his 
cohabitation  with  the  plaintiff,  who  was  his  mistress,  gave  and 
transferred  a  certain  house  to  her^  and  afterwards,  under  her  power 
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of  attorney,  sold  the  house  and  received  the  purchase-money.  He 
was  sued  to  account  for  the  proceeds,  and  it  was  decided  that 
inasmuch  as  the  land  had  been  transferred  to  the  plaintiff,  and  the 
evidence  failed  to  establish  the  defence  that  the  transfer  was  not 
intended  to  operate  as  a  gift,  the  defendant  could  not  rely  upon  the 
immorality  of  the  cohabitation  as  a  ground  for  treating  the  proceeds 
of  the  sale  as  his  own  {Aburrow  vs.  WaUis^  10  S.  C.  214).  In  other 
words,  the  Court  held  that  there  was  a  gift  to  the  plaintiff;  and  that 
the  defendant  could  not  thereafter  impeach  the  transfer  on  the 
ground  that  it  was  the  consideration  for  an  immoral  agreement.  On 
this  question  of  immoral  consideration  arising  out  of  prostitution 
there  has  been  no  direct  decision  by  the  Cape  Supreme  Court.  But 
the  tendency  of  the  law  seems  to  be  that  a  payment  for  past  cohabi- 
tation, when  made,  cannot  be  recalled,  while  a  promise  of  payment 
for  past  cohabitation  cannot  be  enforced;  and  in  the  same  way 
a  contract  for  future  cohabitation  cannot  be  enforced,  though  it 
would  seem  that  if  money  has  been  paid  in  consideration  of  future 
cohabitation  which  has  not  taken  place  it  cannot  be  reclaimed. 

768.  Gambling  contracts,  or  contracts  which  are  the  result  of  a 
gambling  transaction,  are  against  the  policy  of  the  law,  and  will  not 
be  enforced.  Thus,  the  winner  in  gaming,  or  gambling,  cannot 
lawfully  recover  his  promised  winnings  (Van  L.,  R.  D.  L.  4,  14,  6 ; 
2  KotzSf  120).  On  the  other  hand,  where  a  person  has  paid  money 
to  the  winner  in  a  gambling  transaction,  he  cannot  recover  the  same. 
And  the  policy  of  the  law  is  enforced  to  such  an  extent  that  one  who 
has  knowingly  lent  money  to  another  with  which  to  gamble  or  wager 
has  no  right  to  recover  the  same.  In  the  same  way,  if  a  person  loses 
money  in  gambling,  or  on  a  wager,  and  gives  a  bond,  promissory 
note,  or  other  liquid  acknowledgment  of  debt,  he  may  refuse  to 
discharge  the  same,  on  the  ground  that  it  was  based  upon  a  wagering 
contract  or  transaction  (Sonnenberg  vs.  Flower^  Buch.  1875,  p.  4 ; 
Restan  vs.  Lucas,  1  Kotz^'s  Bep.  45).  As  long  as  a  wager  remains 
in  the  hands  of  a  stakeholder,  there  is  a  locus  penitentiae  for  the 
depositor,  who  can  repudiate  the  bet  and  recover  from  the  stakeholder 
at  any  time  before  the  wager  has  matured.  In  Slonian  vs.  Berkovitz 
(12  N.  L.  R.  216),  A.  made  a  wager  upon  a  certain  event  with  B., 


554  THE  LAW  OF  CONTRACTS. 

and  deposited  his  money  with  C.  as  a  stakeholder,  bat,  a  day  or  two 
after,  and  before  the  happening  of  the  event,  A.  asked  for  the  return 
of  the  money,  demanded  it  from  C.  through  his  attorney,  and  took 
out  a  summons,.which,  however,  was  dismissed  by  the  magistrate  on 
the  ground  that  damages  were  wrongly  claimed  therein.  Defendant 
paid  the  money  over  to  B.,  and  thereafter  a  fresh  summons  was  issued 
against  him  at  A.'s  instance.  Judgment  was  given  for  the  plaintiff, 
on  the  ground  that  after  notice  of  repudiation  the  deposit  ceased  to 
remain  in  defendant's  hands  for  the  purpose  of  abiding  the  event  of 
the  wager,  and  became  money  in  his  hands  belonging  to  plaintiff, 
which  he  (defendant)  had  no  right  to  detain.  Such  wagering 
contracts  as  promote  the  benefit  and  interest  of  both  parties  are 
lawful;  they  are  insurance  {asgurantie)^  and  bottomry  (bodemerij)* 
So,  too,  a  contract  whereby  parties  agree  to  speculate  in  shares,  and 
to  divide  the  proceeds,  will  be  lawful  and  enforceable.  Where  a 
company  or  syndicate  was  formed  for  the  purpose  of  speculating  in 
shares,  by  purchase  and  sale,  as  distinguished  from  a  mere  division 
of  profit  or  loss  arising  out  of  **  differences,"  there  being  a  bondjide 
intention,  carried  out  in  every  case,  to  purchase  and  receive  and  to 
sell  and  deliver  the  shares  dealt  with,  it  was  held  that  such  an 
association  could  not  be  considered  a  ^'gambling"  partnership  or 
one  involving  an  illegal  contract  {Lcmghton  vs.  Oriffin  and  Others 
(14  N.  L.  B.  84).  But  it  would  seem  to  be  in  accordance  with  the 
principles  of  Boman-Dutch  Law  to  lay  down  that  a  contract  for 
"  differences "  is  unlawful.  Thus,  if  A.  contracts  with  B.  that  if 
cei*tain  shares  rise  in  value  B.  shall  pay  to  A.  the  difference  between 
their  present  price  and  their  price  fourteen  days  hence,  and,  on  the 
other  hand,  promises  that  if  the  shares  fall  in  value  A.  shall  pay  to 
B.  the  difference  between  their  present  price  and  their  price  fourteen 
days  hence,  it  seems  that  such  a  contract  will  be  unenforceable,  as 
being  based  upon  a  gambling  transaction. 

As  to  wagering  oontraots,  see  Cooke  vs.  G'Flaheriy  and  Another  (10  N.  L.  E. 
171).  So  strong  is  the  tendency  of  Soman-Dutch  Courts  to  discourage  wagering 
contracts,  that,  where  plaintiff  had  bought  a  chance  in  a  selling  lottery  (declared 
to  be  << against  law"  by  statute),  which  afterwards  proved  to  be  the  winning 
number,  and  the  prize  was  handed  to  defendant's  wife,  for  delivery  to  plaintiff, 
in  a  sealed  packet  addressed  to  the  latter,  but  defendant  paid  ^e  money  to 
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another  person,  it  was  held  that  plaintiff  had  no  right  of  action  to  recover  the 
amount  {Grant  vs.  CoUett,  4  N.  L.  B.  32).  The  ground  of  the  decision  seems  to 
haye  heen  that  the  plaintiff  had  no  better  title  than  the  defendant.  Of  course, 
it  may  be  argued,  on  the  other  hand,  that  once  the  plaintiff  had  won  the 
lottery  the  prize  yested  in  him,  and  became  his  absolute  property. 

769»  There  is  no  general  rule  that  debts  incurred  in  drinking- 
bouts  are  unlawful,  although  this  was  the  law  at  several  places  in 
the  Netherlands,  including  Utrecht  and  Leyden  (Van  L.,  R.  D.  L. 
4,  14,6;  2  Kotze,  122). 

The  Gape  Licensing  Act  (No.  28,  1883),  provides  that  no  person  shall  recover 
any  sum  of  money  or  maint^ain  any  suit  at  law  on  account  of  any  liquor  sold  by 
him  on  credit  to  any  person  for  consumption  on  the  premises,  except  in  the  case 
of  liquor  supplied  in  moderate  quantities  with  meab  to  any  person  actually 
lodging  with  such  first-mentioned  person  (§  68);  and  that  no  person  shall 
receive  in  payment,  or  as  a  pledge  or  security  for  any  liquor  or  entertainment 
supplied  in  and  from  his  licensed  premises,  anything  except  current  money,  or 
cheques  on  bankers,  or  orders  for  the  payment  of  money.  The  person  to  whom 
anything  pledged  in  contravention  of  tiiis  section  shall  belong  shall  have  the 
flame  remedy  for  recovering  any  such  thing,  or  the  value  thereof,  as  if  it  had 
not  been  pledged.  No  person  shall  receive  payment  in  advance  for  any  liquor 
so  supplied.  Any  payment  so  made  in  advance  may  be  recovered,  notwith- 
standing that  any  liquor  may  have  been  supplied  subsequently  to  such  payment 
(5  69). 

The  Transvaal  "Liquor  Licensing  Ordinance,  1902"  (No.  32  of  1902)  pro- 
vides ($  82)  that  "  no  person  shall  recover  any  sum  of  money  or  maintain  any 
suit  at  law  on  account  of  any  liquor  sold  by  him  on  credit  to  any  person  for 
consumption  on  the  premises  except  in  the  case  of  liquor  supplied  in  moderate 
quantities  with  meals  to  any  person  actually  lodging  with  such  first-mentioned 
person."  $  83  (1)  provides  that  "  no  person  shall  receive  in  payment  or  as  a 
pledge  or  security  for  any  liquor  or  entertainment  supplied  in  and  from  his 
licensed  premises  anything  except  current  money,  cheques  on  bankers,  or  orders 
for  payment  of  money."  Similar  provisions  are  contained  in  the  statutory 
enactments  of  the  other  South  African  Colonies. 

770.  It  may  be  laid  down,  as  a  general  rule,  that  no  promise  or 
agreement  made  by  one  person,  in  consideration  of  another  obtain- 
ing for  him  or  some  one  in  whom  he  is  interested  any  public  office  or 
position  of  trust,  is  enforceable  in  Boman-Dutch  Law,  for  such  a 
contract  savours  of  bribery  and  corruption  (Van  L,,  R.  D.  L. 
4,14,6;  2Kotze,\22). 


CHAPTER  VI. 

MISTAKE* 

77L  The  next  matter  for  consideration  is  the  extent  to  which  a 
person  is  bound  on  a  contract  or  obligation,  where  it  is  shown  that 
the  contract  or  obligation  was  entered  into  through  mistake.  There 
are  two  species  or  divisions  of  mistake — ^mistake  or  error  of  law,  and 
mistake  or  error  of  fact.  Mistake,  in  the  sense  now  under  con- 
sideration, does  not  merely  denote  what  is  ordinarily  understood  by 
the  term — that  is,  the  belief  that  one  fact  or  set  of  facts  is  in 
existence  whereas  in  reality  other  facts  exist ;  but  mistake  embraces 
ignorance,  that  is  to  say,  no  positive  belief  that  certain  facts  exist, 
but  a  negative  state  of  mind  in  which  a  party  acts  while  unaware 
that  certain  circumstances  do  exist.  In  other  words,  mistake,  for 
the  purposes  of  the  law,  denotes  (a)  a  positive  belief  that  certain 
circumstances  are  in  existence,  whereas  in  reality  they  do  not  exist ; 
or  (6)  a  belief  that  certain  circumstances  are  in  existence,  whereas, 
in  reality,  totally  different  circumstances  exist  in  their  place  and 
stead ;  or  (c)  a  want  of  knowledge  of  the  fact  that  certain  circum- 
stances, which  do  exist,  are  in  existence  or  operation,  such  want  of 
knowledge  or  ignorance  having  the  effect  of  inducing  the  party  to 
enter  into  the  obligation  in  question. 

772.  There  is  a  conflict  between  the  Boman-Dutch  commentators 
on  the  question  whether  there  is  a  distinction  as  to  the  legal  effect 
of  a  mistake  in  law  and  a  mistake  of  fact.  For  instance.  Van 
Leeuwen  {R.  D.  L.  4,  14,  4 ;  2  Kotze,  120)  draws  no  distinction 
between  mistake  of  fact  and  law,  stating  simply  that  "whatever 
has  by  mistake  or  without  indebtedness  been  handed  over  may 
be  recovered  back,"  whereas  Voet  (book  22,  tit  6)  draws  an 
elaborate  distinction  between  mistake  in  law  and  mistake  of  fact,  so 
far  as  their  legal  results  are  concerned.     This  conflict  of  opinion 
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was  carefully  considered  by  Kotze,  C.J.»  in  Booth  vs.  The  State 
<K.  &  B«  p«  259),  in  an  extremely  learned  judgment,  the  con- 
clusion arrived  at  being  that,  in  accordance  with  the  custom  of 
South  Africa,  following  a  reasonable  construction  of  Boman-Dutch 
Law,  there  is  such  a  distinction  as  Yoet  maintains. 

In  Booth  vs.  The  State,  the  following  authorities  were  collected  and  arranged 
by  Kotz6,  C.J. :  (1)  Those  who  hold  that  there  is  no  distinction  between  the 
legal  effects  of  error  in  law  and  error  in  fact.  They  are  Van  der  Linden  (1 , 1 5, 15 ; 
Juta,  p.  150),  Van  Leeuwen,  Grotius  (3,  30,  6 ;  Maaedorp,  p.  305),  Huber  {Jus 
Hodiemum,  3,  35,  1 — 2 ;  and  Fraelectionee  ad  InetitutioneSy  3,  28,  8),  Oocceius 
(Exercitationes,  2, 11,  6),  Peckius  {de  testamentis  conjugum,  1, 38, 8 — 9),  Carpzovius 
(Juriepntdentia  forensis,  3,  15,  42),  Vinnius  {Seledae  QucteetioneSy  1,  47), 
D'Aguesseau  (Dissertations  in  the  appendix  to  Evane^  Pothier),  Dutch  Con- 
sultatione  (4,  p.  24),  Leyser  (MeditcUumes  ad  Fandectae,  yol.  5,  1 — 2),  and 
Muhlenbnich  {Doctrina  Fandedarum,  §  378).  (2)  Those  who  hold  that  a  distinc- 
tion exists.  They  are  Oajados  (vol.  7,  p.  895),  Donellus  (1,  21),  Merenda 
(eontrovena  jurUy  21,  23),  Brunneman  (On  the  Code,  1,  18,  18),  Domat  (1,  18, 
1,  13  et  $eq.),  Kersteman's  Woordenboek  (AanJiangael,  voce  indehitum),  Gluck 
{Pandekten,  vol.  13,  §  834;  vol.  22,  §§  1186— 1189),  Savigny  (System  dee  heutigen 
Bomischen  Bechts,  vol.  3,  beilage  xxxv.  et  seq.),  Mackeldey  {Syetema  jurie^  §§  165, 
469),  Goudsmit  (Fandecte,  §  52;  OotMs  Translation,  p.  133),  and  Windscheid 
Lehrhuch  dee  Fandekten  Bechts,  §  426,  No.  3).  Some  of  the  authorities  above 
cited  are  (German  and  French.  Schorer  (§  457)  dissents  from  Grotius,  and 
follows  Yoet.  £otz^,  C.J.,  says,  after  pointing  out  the  errors  of  those  who 
hold  that  there  is  no  distinction  between  mistake  of  law  and  mistake  of  fact : 
"  It  is  impossible  to  maintain  that  Yan  der  Linden,  Yan  Leeuwen,  or  Grotius 
has  satisfactorily  or  with  clearness  discussed  the  important  and  interesting 
question  whether  the  condictio  indebiti  lies  for  the  recovery  of  that  which  has 
been  paid  in  mistake  of  law ;  and  we  are  consequently  not  boimd  by  what  they 
have  said  in  mere  general  language  on  the  point,  but  must  have  recourse  to  the 
civil  law,  to  which  they  also  appeal,  especially  as  no  provision  whatever  is  to 
be  found  on  the  subject  in  the  old  law  of  Holland,  and  imder  such  circum- 
stances Yan  Leeuwen  and  Yan  der  Linden  themselves  say  we  must  at  once  refer 
to  the  Soman  Law.**  After  discussing  the  Boman  Law,  the  conclusion  was 
arrived  at  that  a  distinction  such  as  is  maintained  by  Yoet  exists.  Li  this  view 
of  the  modem  Boman-Dutch  Law,  Kotz^,  0.  J.,  is  supported  by  the  decision  of 
Judge-President  Laurence  in  George  vs.  Kimherley  Town  Council  (2  G.  W.  R 
231) ;  and  the  view  in  question  may,  therefore,  be  taken  as  settled  law  in  South 
Africa.  Li  this  respect  the  Boman-Dutch  Law  agrees  with  English  Law,  which 
likewise  distinguishes  between  error  in  law  and  error  in  fact. 

773.  The  general  rule  with  regard  to  ignorance  of  law  which  may 
be  laid  down  as  prevailing  in  Roman-Dutch  Law  at  the  present  day, 
is  that  it  excuses  no  one,  and  that  no  one  may  seek  to  avoid  a  con- 
tract or  obligation  on  the  ground  that  he  has  been  led  into  it 
by  reason  of  his  ignorance  of  the  law.     Ignorance  of  law  denotes 
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ignorance  of  that  for  which  the  law  makes  provision,  that  is,  of  the 
provisions  of  law.  According  to  the  principles  of  Boman  Law, 
Ignorance  of  the  Divine  law,  of  the  law  of  Nature,  and  of  the  law 
common  to  all  nations,  is  assimilated  to  gross  negligence  (culpa 
lata),  and  cannot  furnish  an  excuse  for  his  acts  to  any  one  endowed 
with  intelligence  and  reasoning  powers,  and  capable  of  wrong-doing 
(doli  capax).  The  same  remarks  may  be  said  to  apply  in  general  to 
civil  law  (that  is,  the  particular  law  prevailing  in  the  country, 
common  to  the  cive9  or  citizens),  although  Yoet  draws  a  distinction, 
based  on  the  Boman  Law  (and  which,  in  accordance  with  the 
judgment  of  Kotze,  C.J.,  in  Booth  vs.  The  State,  may  therefore  be 
taken  as  correct),  according  as  the  civil  law  is  universal  or  particular. 
If  it  is  universal  in  its  application,  that  is  to  say,  if  it  binds  all 
persons  in  the  country  or  State,  no  inhabitant  of  the  State  or 
territory  may  claim  relief  on  the  ground  of  his  ignorance  of  the  law. 
But  if  it  is  of  particular  or  special  application,  that  is,  if  it  has 
relation  only  to  special  persons,  or  if  it  is  in  force  only  in  a  special 
district  or  area,  ignorance  of  the  special  law  in  question  will  not 
excuse  the  persons  to  whom  it  applies,  or  the  inhabitants  of  the 
particular  district  or  area;  but  it  will,  in  certain  circumstances, 
excuse  persons  who  live  outside  the  district  or  area  in  question,  and 
who  are  subject  to  the  general  law.  Ignorance  of  law  will  avail  as 
an  excuse  to  special  classes  of  persons.  Immunity  in  respect  of 
their  youth  and  consequent  weakness  of  will  has  been  conceded  to 
minors.  Thus,  if,  through  a  mistake  as  to  the  law,  they  have  lent 
moDey  to  unemancipated  minors,  or  have  accepted  the  suretyship  of 
a  woman  for  the  debt  of  a  third  person,  they  may,  by  means  of 
restitutio  in  integrum^  recover  the  money  belonging  to  them,  and  the 
woman  so  giving  security  cannot  avail  herself  of  the  SenatusconsuUttm 
Velleianum.  As  a  general  rule,  ignorance  of  law  does  not  excuse  a 
woman ;  but  if  she  gives  security,  and  is  not  aware  of  the  protection 
afforded  her  by  the  Senatusconstdtmn  Velleianum,  she  may  recover 
money  paid  by  her  under  the  agreement  by  means  of  the  condictio 
indebiti  (action  for  recovery  of  money  paid  but  not  owing  to  the 
payee).  Not  only  does  ignorance  of  law  not  entitle  one  to  be 
relieved  from  one's  contracts,  but  it  confers  no  advantages  on 
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persons  who  wish  to  acquire  the  possession  of  property.  Thus,  a 
possessor  who  seeks  to  acquire  property  by  prescription  cannot  take 
advantage  of  his  ignorance  of  law.  So  a  person  is  not  prevented 
from  vindicating  his  property  from  another,  or  from  claiming  an 
inheritance  from  another,  who  has  held  the  same  for  several  years, 
having,  through  a  mistake  of  law,  been  under  the  impression  that  he 
is  the  rightful  possessor  of  the  property  or  thing  in  question — as, 
for  instance,  where  he  mistakenly  thinks  that  he  holds  by  a  lawful 
title.  But  a  person  who  has,  through  an  error  of  law,  had  posses- 
sion of  a  property,  and  has  enjoyed  the  fruits  thereof  without  being 
enriched  thereby  (that  is,  has  had  the  bare  usufruct  without  making 
a  profit  from  the  usufruct),  is  not  bound,  if  he  was  a  bond  fide 
possessor,  to  account  for  the  fruits.  A  surety  who  has  made  a 
payment  through  an  error  in  law  cannot  recover  the  money  paid  on 
the  ground  that  he  was  not  aware  that  his  liability  to  pay  was  not 
valid:  in  this  case  it  is  understood  that  the  original  contract  of 
suretyship  was  properly  entered  into ;  and  that  the  mistake  of  law 
has  arisen  in  respect  of  a  payment  subsequently  made  by  virtue  of 
the  suretyship.  It  is  a  general  rule  that  money  which  is  not  owing 
to  a  person,  but  which  has  been  paid  to  him  through  a  mistake  in 
law,  cannot  be  recovered  (22,  6  §§  1—6  ;  12,  6  §  7). 

Yoet  (12,  6  §  7)  denotes  some  space  to  the  duBcussion  of  the  views  of  Yinnios 
(Sdedae  Quae$twne$f  lib.  1,  o.  47)  on  the  subject,  and  sums  up,  somewhat 
quaintly,  by  saying  of  the  rule  that  ignorance  of  law  is  no  excuse,  **  as  this 
opinion  is  opposed  neither  to  equity  nor  to  common  sense,  I  see  no  reason  why 
any  other  doctrine  should  be  laid  down  in  our  modem  law :  since  at  the  present 
day  persons  skilled  in  the  law  are  everywhere  to  be  found,  whom  those  who  are 
ignorant  of  the  law  not  only  may,  but  should  consult,  lest  through  error  they 
contravene  the  provisions  of  the  law ;  although  I  am  aware  that  Hugo  Ghx)tius 
and  Simon  Van  Leeuwen  hold  another  opinion  on  this  subject."  Austin  {Led.  25) 
gives  a  somewhat  similar  reason,  after  criticising  Blackstone's  remarks  on  the 
subject :  *'  The  only  sufficient  reason  for  the  rule  in  question,  seems  to  be  this : 
that  if  ignorance  of  law  were  admitted  as  a  ground  of  exemption,  the  Courts 
would  be  involved  in  questions  which  it  were  scarcely  possible  to  solve,  and 
whidi  would  render  the  administration  of  justice  next  to  impracticable." 

The  subject  of  ignorance  of  law  has  been  treated  of  by  South  African  Courts 
in  Booth  vs.  The  State  (above  referred  to ;  K.  &  B.  p.  2d9),  Fort  Elizabeth 
Divinonal  Council  vs.  Uitenhage  Divisional  Cotmcil  (Buch.  1868,  p.  221),  George 
▼8.  KimberUy  Town  Council  (2  Q.  W.  B.  231),  and  In  re  Handhy  and  Dixon 
(N.  L.  R  1872,  p.  69).    The  first  case  cited  decided  that  where  transfer  dues 
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had  been  pajd  under  a  TniafAlrA  of  law  on  the  transfer  of  claimB»  they  were  not 
recoverable  at  suit  of  the  party  who  had  so  paid  them  by  mistake. 

774.  Ignorance  of  fact  is  distinguished  according  as  it  is  reason- 
able (probdbUis)^  or  caused  through  heedlessness  (sujdna  et  affectata). 
Seasonable  ignorance  is,  as  a  general  rule,  ignorance  of  what  has 
been  done  by  another,  or  of  the  existence  of  a  state  of  things  which 
is  of  such  a  kind  that  a  very  careful  man  may  labour  under  it.  In 
the  case  of  such  ignorance,  the  burden  of  proof  lies  upon  the  person 
who  denies  it,  who  must  show  the  fiill  knowledge  of  the  party 
alleging  ignorance.  This  is  in  full  accordance  with  the  general 
principle  that  reasonable  ignorance  of  fact,  or  mistake  as  to  fact, 
excuses  the  ignorant  or  mistaken  party  from  performance  of  a  con- 
tract, or,  if  he  has  already  performed  it,  entitles  him  to  relief.  A 
person  who  makes  an  admission  founded  on  a  reasonable  error  of 
fact  is  not  prejudiced  thereby.  Unreasonable  error  of  fact  exists 
where  the  thing  in  question  is  notorious,  and  known  to  all,  or  nearly 
all,  the  inhabitants  of  the  State  (22,  6  §§  6,  7). 

Among  reasonable  errors  of  fact,  which  afford  ground  for  relief,  Yoet  mentions 
the  case  where  a  person  sells  his  own  property,  which  he  believes  to  be  the  pro- 
perty of  another,  at  the  mandate  of  such  other  person  to  a  third  party,  or  where 
a  guardian  sells  his  own  property,  thinking  that  it  belongs  to  his  ward.  In  the 
same  way,  if  a  man,  being  about  to  depart  on  a  journey,  buries  his  treasure  for 
safe  custody  in  the  earth,  he  is  not  considered  to  have  lost  the  treasure  if,  on  his 
return,  he  cannot,  owing  to  loss  of  memory,  or  f orgetfulness,  recognise  the  spot 
where  he  buried  the  treasure.  In  the  same  way,  a  person  who  pays  over  again 
what  he  has  already  paid,  or  what  he  thinks  he  promised  when  he  made  no  pro- 
mise, is  entitled  to  recover  the  money  by  the  condictio  indebitL  In  general, 
gross  negligence  shown  in  ascertaining  knowledge  of  facts  will  not  entitle  the 
negligent  i)arty  to  rescind  his  contract  or  seek  a  discharge  from  his  obligation; 
and  an  ordinarily  careful  person,  on  the  other  hand,  is  not  required  to  make  too 
scrupulous  an  investigation  with  reference  to  a  fact  not  immediately  apparent, 
and  will,  in  case  of  a  mistake,  be  entitled  to  relief.  These  principles  apply 
whether  one  is  ignorant  of  what  has  been  done  by  oneself  or  of  what  has  been 
done  by  another  person.  See  Natal  Bank  vs.  Boorda  ([1903]  T.  H.  298 ;  20 
S.  A.  L.  J.  436). 

776.  Where  a  mistake  with  regard  to  the  subject-matter  of  an 
agreement,  or  with  regard  to  anything  essential  to  it,  has  been  com- 
mitted by  both  parties  to  the  agreement,  there  will  be  no  agreement 
at  all,  for  there  will  be  no  consensm  ad  idem.  As  we  have  seen,  to 
constitute  a  valid  agreement  the  parties  must  signify  their  assent  to 
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one  and  the  same  thing.  So,  if  both  parties  have  made  a  mistake  of 
fact,  either  of  them  may  retire  from  the  agreement,  and  refuse  to 
perform  his  part  of  it.  And  a  mistake  will  go  to  the  root  of  the 
contract,  so  that  part-performance  of  the  contract  cannot  be  claimed, 
as  the  contract  has  never  in  fact  existed  {Atkinson  vs.  Vatise's 
Executors,  18  N.  L.  R.  85). 

There  have  been  several  cases  in  the  South  African  Courts  where  relief  has 
been  granted  to  the  parties  on  the  ground  of  mistake.    In  Van  der  Byl  and 
Others  vs.  Van  der  Byl  <fc  Co.  (9  0.  T.  E.  343)  the  plaintiff,  who  had  become 
entitled,  as  heir,  to  certain  premises,  but  had  not  yet  obtained  transfer,  agreed 
with  a  partner  of  the  defendant  firm  to  renew  a  lease  of  the  premises  on 
the  same  terms  on  which  the  firm  had  hitherto  held  the  lease.    The  firm  pre- 
pared the  new  lease,  and  on  their  representing  to  plaintiff  that  the  terms  were 
exactly  the  same  as  those  of  the  old  lease,  of  which  they  had  the  custody  and 
which  he  had  never  seen,  he  signed  the  new  lease.    In  fact,  the  new  lease  con- 
tained a  material  alteration  in  that  it  gave  the  firm  the  absolute  option  to  buy 
the  premises  at  a  certain  price  instead  of  a  right  to  buy  only  in  case  he  wished 
to  sell.    All  the  parties  laboured  under  the  common  mistake  that  the  old  lease 
gave  the  firm  the  option,  and  three  new  partners  were  admitted,  who  never  saw 
the  new  lease,  but  were  also  led  to  believe  that  the  option  had  all  long  existed. 
On  discovering  the  mistake  the  plaintiff  brought  an  action  to  rescind  the  new 
lease,  and  was  held  entitled  to  succeed.    Be  Yilliers,  C.J.,  said:  ''On  the  dis- 
covery of  that  mistake  the  plaintiff  was  entitled  to  call  upon  the  old  firm  to  do 
one  of  two  things — namely,  either  to  cancel  the  new  lease,  or,  if  they  refused  to 
consent  to  such  cancellation,  to  consent  to  a  rectification.    The  procedure  of  the 
Dutch  Law  to  obtain  similar  relief  would  have  been  somewhat  cumbrous.    An 
action  would  have  been  brought  for  restitutio  in  integrum^  the  result  of  which 
would  have  been  to  set  aside  the  instnmient  which  failed  to  carry  out  the  true 
intention  of  the  parties.    Having  obtained  this  relief  the  plaintiff  woidd  be  in 
the  same  position  as  if  the  instrument  had  not  been  executed,  and  he  would 
then  be  entitled  to  bring  such  action  upon  the  original  agreement  as  was  com- 
petent to  him.    But  in  this  Colony  it  has  been  the  invariable  practice  for  the 
plaintiff,  where  the  defendant  claims  title  under  an  instrument,  to  obtain  direct 
relief  by  seeking  for  a  rectification  of  the  instrument.    This  relief  is  founded 
upon  the  same  broad  principles  as,  according  to  Yoet  (4,  1  §  1),  constitute  the 
foundation  of  restitutio  in  integrum.     If,  through  a  mistake  for  which  the 
plaintiff  is  not  blamable,  the  instrument  does  not  carry  out  the  true  agreement, 
the  defendant  cannot  claim  the  benefit  of  the  instrument  and  at  the  same  time 
object  to  its  being  rectified  in  such  a  manner  as  to  carry  out  the  agreement." 
See  also  Van  der  Bie^s  Trustee  vs.  Bergh  (2  S.  69),  Eeailie  vs.  Colonial  Oovem- 
nient  (5  S.  C.  353),  Betz  vs.  Worcester  Explorati<yii  and  Gold  Mining  Co,  (6  S.  0. 
79),  MoOert  vs.  De  Beer  (5  S.  169),  MaHtz  vs.  Pratley  (11  S.  0.  345),  Wiggins  yb. 
Colonial  Government  (9  0.  T.  E.  454),  Treu  vs.  Harvey,  Greenacre  &  Co,  (8  N.  L.  E. 
237),  Thresh  vs.  Matterson  Brothers  (N.  E.  1870,  p.  114),  Bud Peacocke  vs.  Harding 
(1  N.  L.  E.  58).     In  accordance  with  the  principles  above  laid  down,  it  has  been 
held  that  where  the  terms  of  a  contract  are  unambiguous,  one  of  the  contracting 
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parties  is  not  entitled  to  restitution  on  the  ground  that  he  misapprehended  its 
meaning,  in  the  absence  of  proof  that  the  otiier  contracting  party  knew,  or  had 
reason  to  know,  at  the  time  of  the  contract  that  he  was  so  misapprehending  it 
{Logan  ys.  Bdi,  7  S.  C.  197 ;  Jansen  vs.  Spears^  N.  B.  1871,  p.  125). 

776.  Mistake  is  one  of  the  most  vital  circumstances  affecting 
agreements  :  for,  as  we  have  seen,  contract  has  its  origin  from  the 
agreement  of  the  parties,  and  there  is  no  agreement  where  the 
parties  err  as  to  the  subject  of  the  contract.     The  doctrine  is  based 
on  the  maxim  non  videntwr  qui  errant  consentire  (those  who  labour 
under  a  mistake  are  not  regarded  as  agreeing).   If  A.  intends  to  sell  an 
article  to  B.,  and  B«  intends  to  accept  the  same  as  a  loan  or  as  a 
gift,  there  is,  in  such  a  case,  neither  sale,  nor  loan,  nor  gift.    If  A. 
intends  to  convey  a  certain  thing  to  B.  by  way  of  sale  or  gift,  and 
B.  intends  to  receive  by  way  of  sale  or  gift  another  thing,  there  is, 
in  the  same  way,  neither  sale  nor  gift.     Mistake  not  only  vitiates  a 
<;ontract  having  reference  to  a  particular  thing,  but  it  vitiates  the 
contract  if  it  has  reference  to  the  quality  or  condition  of  the  thing, 
and  the  quality  or  condition  was  in  the  contemplation  of  the  parties. 
If  A.  desires  to  buy  a  pair  of  silver  candlesticks,  and  purchases  from 
B.  a  pair  of  candlesticks  which  B.  offers  for  sale  to  A.,  believing 
that  they  are  silver  candlesticks,  whereas  they  are  made  of  copper, 
the  agreement  is  void,  although  B.  had  no  intention  to  defraud,  for 
both  parties  laboured  under  the  same  mistake.     But  if  the  mistake 
has  reference  only  to  an  accidental  quality  of  the  subject-matter  of 
the  contract,  it  will  not  be  a  ground  for  rescinding  the  agreement 
A.  purchases  a  work  from  a  bookseller,  believing  that  it  is  a  produc- 
tion of  genius,  whereas  it  is  of  mediocre  quality.     This  error  does 
not  affect  the  consent  of  the  parties,  nor  the  contract  of  sale :  what 
the  purchaser  wished  to  buy,  and  had  in  mind,  was  none  other  than 
what  the  bookseller  actually  sold  to  him;  and  the  error  which 
prompted  A.  to  purchase  the  book,  relating  to  its  merit,  had  reference 
only  to  the  reason  which  prompted  A.  to  buy,  and  does  not  alter  the 
fact  that  it  is  actually  the  book  which  A.  intended  to  buy«    A 
distinction  is  drawn  as  to  mistake  with  regard  to  the  person  with 
whom  one  contracts.    Where  the  person  with  whom  one  intends  to 
agree  is  taken  into  special  consideration,  or  the  agreement  is  to  be 
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entered  into  out  of  regard  for  any  special  quality  of  the  person,  a 
mistake  as  to  the  person  nullifies  one's  consent,  and  consequently 
nullifies  the  agreement.  Where,  on  the  other  hand,  the  personality 
of  the  individual  with  whom  the  agreement  was  made  is  not  taken 
into  consideration,  and  one  is  ready  to  enter  into  the  same  agreement 
with  any  other  person,  the  contract  will  be  valid.  If  A.  wishes  to 
give  or  lend  something  to  Peter,  and  gives  or  lends  the  thing  to 
Paul,  believing  that  he  is  Peter,  the  gift  or  loan  is  void,  for  there  is 
no  consent,  seeing  that  A.  desired  to  give  or  lend  to  Peter  alone, 
Peter's  personality  being  taken  into  consideration.  So,  if  A.  wishes 
to  have  a  picture  painted  by  Poynter,  and  agrees  with  Alma-Tadema 
that  he  shall  paint  the  picture,  believing  that  he  is  Poynter,  the 
contract  is  void,  because  there  is  no  proper  consent ;  for  A.  desired 
to  have  the  picture  painted  by  Poynter,  having  regard  to  Poynter's 
skill  and  reputation  in  a  particular  sphere  of  art,  and  had  no  wish  to 
let  Alma-Tadema  paint  the  picture.  This  is  the  strict  Roman  Law; 
but  it  is  submitted  that  a  modem  Boman-Dutch  Court,  in  its  equit- 
able jurisdiction,  would  let  A.  suffer  the  consequences  of  his  own 
mistake,  in  this  particular  instance.  It  would  seem  that  in  such  a 
case  the  price  to  be  paid  by  A.  for  the  picture  must  be  reasonable, 
jind  may  be  fixed  by  expert  evidence.  If  Peter  purchases  a  volume 
-firom  a  bookseller,  who  believes  that  Peter  is  Paul,  and  addresses 
Peter  as  Paul,  and  Peter  does  not  undeceive  the  bookseller,  this 
«rror  on  the  bookseller's  part  does  not  vitiate  the  contract,  and 
Peter  can  claim  delivery  of  the  book,  because,  although  the  book- 
seUer  thought  he  was  selling  to  Paul,  it  was  a  matter  of  indifference 
to  him  whether  he  sold  to  Peter  or  Paul. 

The  foregoing  section  is  an  abridgment  of  Pothier's  remarks  on  error  in  his 
•work  entitled  Treatise  on  Obligations  (§§  17—19).  They  are  based  upon  the 
Boman  Law,  and,  in  accordance  with  what  has  been  stated  above,  are  wholly 
applicable  in  modem  Boman-Dutch  Law. 

A  carious  case  of  payment  in  mistake  of  fact  is  Aliwal  North  Divisional 
Council  vs.  De  Wet  (7  S.  C.  232),  where  the  defendant  had  during  a  course  of 
yean  received  a  travelling  allowance  on  a  scale  proportioned  to  a  certain 
distance,  believing  in  good  faith  that  he  travelled  that  distance.  The  Council, 
on  discovering  that  the  distance  actually  travelled  by  defendant  was  much  less 
Ihan  that  for  which  he  had  been  paid,  were  held  entitled  to  recover  the  excess 
travelling  allowance  which  had  been  paid  to  him. 


CHAPTER  VII. 

FRAUD. 

(1)  Definition. 

777.  The  legal  definition  of  fraud,  as  affecting  contracts,  is  the 
same  in  Boman-Dutch  Law  as  in  Roman  Law.  It  has  been  adopted 
by  Voet,  by  the  Cape  Supreme  Court  (De  ViUiers,  C.J.),  in  Tail  vs. 
Wicht  and  Others  (7  S.  C.  158),  and  by  the  Transvaal  High  Court  in 
African  Banking  Corporation  vs.  Goldbard  (0.  R.  Transv.  1897, 
p.  547;  Kotze,  C.J.).  Roman  Law  divides  fraud  into  doliLS  bonus 
(permissible  fraud)  and  dolus  malus  (unlawful  fraud).  Dolus  bonus 
denotes  such  fraud  or  deceit  as  is  generally  permitted  by  law :  such 
as  deceit  practised  on  the  King's  enemies  or  on  robbers,  or  such 
deceit  as,  though  not  approved  by  the  law,  is  yet  tolerated  (for 
instance,  customary  deceit  practised  by  buyer  and  seller  upon  each 
other,  as  to  the  value  of  the  article  sold).  Dolus  mains,  or  fraud  in 
the  strict  legal  sense,  with  which  we  are  now  concerned,  is  defined 
by  Labeo  as  omnis  caUiditas,fallacia,  machinaiio  ad  drcumveniendum, 
faUendum,  dedpiendum  alteram  adhibita  (any  artifice,  deceit,  or 
contrivance  employed  for  the  purpose  of  circumventing,  cheating,  or 
deceiving  some  one  else).  Such  fraud  is  not  to  be  presumed,  but, 
as  the  intention  is  an  operation  or  condition  of  the  mind,  it  can  in 
no  way  be  better  ascertained  than  by  estimating  the  nature  of  the 
acts  complained  of  and  the  circumstances  under  which  they  were 
done  or  spoken.  It  is  clear,  therefore,  that  where  a  person  com- 
plains of  fraud  on  the  part  of  another,  and  thereby  seeks  to  avoid  a 
contract,  he  must  bring  proof  of  the  fraudulent  intention  of  the  other 
party.  If  fraud  is  alleged  as  a  ground  of  action  it  cannot  be  held  to 
exist  unless  the  paiiy  guilty  of  it  had  a  fraudulent  motive.  "  The 
intention  to  cheat  or  injure  need  not  be  proved  if  facts  are  proved 
from  which  such  an  intention  must  be  legally  implied,  but  the 
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existence  of  such  an  intention,  whether  actual  or  presumptiye» 
lies  at  the  root  of  every  definition  of  the  term  dolus  as  affecting 
contracts."  In  order  that  a  person  may  succeed  in  having  a 
contract  rescinded  on  the  ground  of  firaud,  he  must  show  that  he 
was  induced  to  enter  into  the  contract  by  reason  of  the  particular 
fraud,  and  the  fraudulent  intention  must,  furthermore,  be  asso* 
ciated  with  the  particular  contract  which  resulted  in  the  loss. 
''By  the  Dutch  Law,  as  well  as  by  the  English  Law,  where  a 
person  who  executes  an  instrument  is  induced  by  the  fraud  of 
another  to  execute  it  without  knowing  what  the  contents  are,  he 
cannot  be  said  to  have  entered  into  that  contract  which  the  instru- 
ment purports  that  he  does  enter  into*'  {Standard  Bank  vs.  Du 
Plooy,  9  C.  T.  R.  124). 

778*  A  person  mH  be  guilty  of  fraud  where  he  either  wilfrdly 
makes  a  false  statement  which  he  must  know  has  the  effect  of 
inducing  the  other  party  to  enter  into  the  contract,  or  recklessly 
makes  a  false  statement,  not  caring  whether  it  is  true  or  not,  so  long 
as  the  other  party  wiU  act  upon  it  (Vlotman  vs.  Landsberg,  7  S.  C. 
802).  The  second  alternative,  just  mentioned,  at  first  sight  appears 
not  to  come  under  the  heading  of  fraud ;  but  it  is  the  element  of 
recklessness  which  makes  his  conduct  or  statement  fraudulent.  His 
sole  motive  is  to  induce  the  other  party  to  act  on  his  statement ;  and 
where  he  does  not  care  whether  the  statement  is  true  or  false  he  has 
the  intention  that  the  other  party  shall  enter  into  the  agreement  at  any 
cost.  This  corresponds  to  machinatio  in  the  Eoman  Law  definition 
of  fraud  (§  777).  But  if  a  man  makes  a  representation  in  the  honest 
belief  that  it  is  true,  and  there  is  reasonable  ground  for  such  belief, 
a  fraudulent  intent  mR  not  be  imputed  to  him,  although  the  repre- 
sentation may  turn  out  to  be  false  (African  Banking  Corporation  vs. 
Goldbardf  O.  B.  Transv.  1897,  p.  547).  Li  other  words,  it  may  be 
laid  down  that  misrepresentation  not  amounting  to  fraud,  that 
is,  misrepresentation  which  is  honest  and  not  reckless,  will  not 
render  the  party  making  it  liable  (Smith,  Hooper  dk  Co.  vs.  Steyn, 
N.  B.  1867,  p.  102).  A  person  cannot  complain  that  he  has 
been  defrauded  where  his  own  negligence  contributes  to  a  fraud 
{Bemhadi  vs.  Du  Tcit  and  Another,  2  S.  C.  860).    He  must  use  his 
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own  common  sense,  and  cannot  complain  if  his  own  excessive 
stupidity  leads  to  his  being  cheated  (4,  3  §§  1,  2). 

See  Queen  vs.  CcuUeden  (remarks  of  Buchanan,  J.,  6  S.  0. 237)  and  StellenboKh 
Munidpaltty  vs.  Lindenberg  (3  S.  345). 

(2)  Thb  Epfbot  of  Fbaud. 

779.  Where  fraud  has  been  clearly  proved  to  exist,  the  party 
alleging  it  may  claim  to  be  discharged  from  any  obligation  which 
he  has  incurred  as  the  result  of  the  deception  practised  upon  him. 
Not  only  will  the  obligation  directly  arising  out  of  the  fraud  be 
discharged  on  the  application  of  the  party  defrauded,  but  he  may 
seek  to  avoid  other  contracts  or  obligations  which  arise  out  of  the 
obligation  which  was  the  direct  result  of  the  fraud.  In  Orange 
River  Asbestos  Co.  vs.  Hirsche,  King,  and  Weingarten  (10  S.  C.  71 ; 
reversed  on  appeal  by  the  Privy  Council,  although  that  Court 
approved  of  the  law  as  laid  down  in  the  Cape  Supreme  Court, 
A.  C.  1894,  p.  664)  it  was  said  by  De  Villiers,  C.J. :  "  If  the 
contract  was  dishonest  or  illegal,  the  delivery  in  pursuance  thereof 
could  not  be  honest  or  legal.  Quod  initio  vitiasum  est,  says  Paulus, 
non  potest  tractu  temporis  convalescere  {Digest,  60, 17,  29 :  what  is 
originally  invalid  cannot  become  valid  by  lapse  of  time).  If  a 
dishonest  or  illegal  bargain  does  not  gain  validity  by  lapse  of  time, 
still  less  can  it  be  relied  upon  to  render  valid  a  transfer  or  delivery 
executed  in  pursuance  of  such  a  bargain."  The  effect  of  these 
statements,  and  of  the  law  generally,  is  that  a  person  who  relies  on 
a  fraudulent  agreement  may  be  met  by  a  plea  of  fraud.  But  it  is, 
as  will  be  seen,  at  the  option  of  the  party  defrauded  to  ratify  the 
fraudulent  contract.  In  other  words,  a  contract  which  has  been 
entered  into  by  means  of  fraud  practised  by  one  party  upon  the 
other  pariy,  is  voidable,  but  not  actually  void.  It  is  at  the  option 
of  the  party  defrauded,  or  of  the  parties  who  are  in  privity  of 
contract  (that  is,  between  whom  and  the  party  guilty  of  fraud  there 
is  a  vinculum  juris),  to  set  aside  the  contract  or  to  abide  by  it. 

780.  Voet,  following  the  Roman  Law,  draws  a  distinction  between 
fraud  in  contracts  bonaefidei  and  in  contracts  strieti  juris,  which  is 
inoperative  at  the  present  time,  as  contracts  are  no  longer  classed 
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under  tlie  heads  in  qaestion.  But  the  other  distinctions  made  by 
Toet  are  of  importance,  as  being  folly  applicable  at  the  present 
time.  It  is  important  to  find  out  whether  fraud  is  the  cause  (causa) 
from  which  the  contract  originates,  or  is  only  incidental  to  the 
contract.  Fraud  is  said  to  constitute  the  cause  (causa)  of  the 
contract,  when  a  person  who  has  no  intention  to  contract  is  induced 
to  enter  into  a  contract,  which  he  would  not  have  done  at  all  if  the 
fraudulent  representation  had  been  absent.  Fraud  b  said  to  be 
incidental  to  a  contract,  when  a  person  enters  into  the  contract  of 
his  own  free  will,  but  is  deceived  in  the  method  or  circumstances  of 
the  contract,  as,  for  instance,  with  regard  to  the  price  he  pays  for 
an  article  purchased,  or  otherwise.  The  Roman  Law  made  contracts 
bonaefdeif  where  fraud  was  the  cause  of  the  contract,  ipso  jure  null 
and  void ;  but,  as  we  have  seen  (§  779)  the  contract  is  now  only 
voidable.  Where  a  person  obtains  transfer  or  tradition  of  property 
in  consequence  of  a  fraud,  the  transfer  or  tradition  so  obtained  is 
invalid,  and  may  be  set  aside — ^for  transfer  or  tradition  is  not  based 
on  the  mere  conveyance  of  ownership,  but  requires  a  bond  fide  sale 
or  other  just  cause  to  precede  it.  Thus,  the  person  who  receives  a 
property  in  consequence  of  his  fr^ud  cannot  acquire  it  by  usucapion. 
And,  in  the  same  way,  the  rightful  owner  who  has  been  deprived  of 
his  property  by  fraud  may  recover  the  same  from  any  party  who 
holds  it,  whether  bond  fide  or  mold  fide,  by  means  of  a  vindication, 
so  long  as  the  remedy  of  vindication  is  not  barred  by  prescription. 
Where  fiuud  is  incidental  to  a  contract,  the  party  deceived  has  an 
equitable  remedy  to  rescind  the  agreement ;  and  he  can  similarly 
plead  fraud  if  it  be  sought  to  make  him  chargeable  on  the  contract* 
The  remedy  is  known  as  the  a4:tio  doU  (action  of  fraud),  which  is 
in  the  nature  of  a  general  action,  claiming  not  merely  rescission 
of  the  agreement,  but  damages  sustained  by  reason  of  the  fraud 
(4,  8  §§  8-6). 

Thoee  who  denre  to  ascertain  the  distinotions  of  the  old  BomaaLaw  may  witii 
advantage  consult  Voet  ai^d  the  Digeit  on  the  sulgect.  The  distinctions  in 
qaestion  cannot  with  practical  advantage  be  detailed  in  this  work.  The  Boman- 
Batdi  Law  has  entirely  simplified  the  procedure  on  fraud,  the  distinctions 
between  contracts  Jxmae  fidei  and  $tridi  fwris  being  abolished.  What  has  been 
above  stated  is  borne  out  by  a  note  of  £otz6,  C.  J.,  to  his  edition  of  Yan  Leeuwen's 
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CommefUariei  (4,  2,  2 ;  voL  2,  p.  13) :  <<  It  must  be  borne  in  mind  that  fraud  does 
not  necessarily  render  a  contract  void,  but  voidable,  at  the  election  of  the  party 
Bonght  to  be  defrauded." 

(8)  The  Bbbiedt. 

781«  The  action  which  may  be  instituted  by  a  person  who  alleges 
that  he  has  been  defrauded  {actio  doli)  is  a  personal  action.  It  lies 
in  favour  of  the  person  injured  by  the  fraud  of  another,  and  is  trans- 
missible to  the  heirs  of  the  person  defrauded.  But  a  person  who 
has  himself  been  guilty  of  fraud  as  against  the  other  party  to  the 
contract,  in  connection  with  the  contract,  cannot  bring  this  action, 
following  the  maxims  dolus  cum  dolo  compensandus  est  (fraud  is  to  be 
set  off  against  fraud),  and  paria  delicta  mutud  pensaiione  toUuntwr 
(equal  wrongs  are  removed  by  mutual  discharge).  A  person,  also, 
on  whom  fraud  was  practised,  but  who  was  aware  of  the  deceit, 
cannot  bring  the  action,  following  the  maxim  neque  sciens  prudensque 
quisquam  faUitur  aut  patitwr  injunam  (no  person  who  knows  of  a 
thing  and  is  on  the  alert  is  deceived,  or  suffers  any  injury).  The 
action  lies  against  the  party  guilty  of  fraud,  even  against  a  minor, 
if  he  has  attained  the  age  of  puberty.  It  only  lies  against  the  heirs 
of  the  party  guilty  of  fraud  for  the  amount  to  which  they  have 
received  benefit  by  the  fraud.  If  several  persons  are  guilty  of  fraud, 
it  lies  against  them  singvli  in  solidunif  with  the  qualification  that 
payment  by  one  of  them  discharges  the  others.  On  the  fraud  of  an 
agent  (procurator)  the  agent  is  himself  liable,  and  on  the  fraud  of  a 
guardian  the  guardian  is  himself  liable ;  and  the  action  will  lie 
against  a  principal  or  a  ward  only  for  the  amount  to  which  he  has 
received  benefit  from  the  fraud.  Where  a  person  has  been  deprived 
of  property  by  fraud,  he  cannot  bring  the  actio  doli  against  innocent 
third  parties  who  are  in  possession  of  the  property  (Riddelsdell  vs. 
WiUiams,  Buch.  1874,  p.  11 ;  and  Voet,  4,  8  §  10).  By  this  action 
the  plaintiff  claims  restoration  of  the  property  whereof  he  has  been 
deprived  by  fraud,  and  damages  sustained  by  the  loss  of  the  property, 
or  by  the  contract  generally  (4,  8  §§  7 — 12). 

The  rule  that  a  plaintiff  in  an  action  for  damages  for  false  representations  is 
not  entitled  to  succeed  if  it  be  proved  that  he  was  not  in  fact  deceived  by  such 
representations,  was  approved  by  the  Oape  Supreme  Court  in  St.  Mare  vs.  Harvey 
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(10  &  G.  267).  The  same  case  laid  down  that  where  both  parties  to  a  contract 
actirandnlently,  the  one  has  no  remedy  against  the  other  upon  breach  of  con- 
tract, or  upon  such  droumstances  as  would  ordinarily  found  an  action  for 
damages.  So  it  was  held  that  a  party  to  a  contract,  the  object  of  which  was 
to  obtain  money  from  the  public  by  the  exhibition  of  a  diminutive  child  of  ten 
as  being  a  human  phenomenon  sixteen  years  of  age,  is  not  entitled  to  recover 
damages  for  its  breach  by  the  other  party,  even  although  it  be  proved  that  the 
defendant  was  fully  aware  at  the  date  of  the  contract  what  the  true  age  of  the 
child  was. 

782*  The  action  will  not  lie,  as  we  have  seen,  where  the  party 
who  has  suffered  the  fraud  elects,  notwithstanding  the  fraud,  to  abide 
by  the  contract,  in  the  belief  that  the  contract  will  be  advantageous 
to  him.  In  sach  a  case  he  is  regarded  as  ratifying  the  fraudulent 
contract,  following  the  maxim  qvisqaejuripro  se  introdttcto  renunciare 
potest  (every  one  is  at  liberty  to  renounce  the  benefit  of  a  rule  of  law 
introduced  for  his  advantage).  And  in  such  a  case  the  person  guilty 
of  the  fraud  is  bound  to  abide  by  the  contract  An  action  for  fraud 
cannot  be  instituted  concurrently  with  a  condictio  indebiti  (action  for 
the  recovery  of  money  paid  when  not  due).  But  if  a  person  has  been 
frandolently  led  to  release  his  debtor  by  means  of  acceptilation 
(discharge :  as  to  which  see  §  888),  he  will  have  the  actio  doli^  for 
the  acceptilation  has  put  an  end  to  the  remedy  which  the  creditor 
had  against  the  debtor,  and  the  actio  doli  is  the  only  remedy  open  to 
him.  The  surety  who  promises  to  stand  good  for  the  delivery  of  a 
certain  thing,  and,  after  delay  on  the  part  of  the  principal  debtor, 
destroys  the  thing  (as,  for  instance,  when  he  kills  a  cow  that  has 
been  promised),  is  not  liable  in  the  action  of  fraud ;  but  he  will  be 
liable  if  he  destroys  the  thing  before  the  day  fixed  upon  for  perform- 
ance. If  a  minor,  who  is  under  his  guardian's  authority,  is  defrauded 
by  a  third  party,  he  will  only  have  the  actio  doU  against  such  third 
party  if  his  guardian  is  insolvent ;  in  other  cases  the  minor  has  a 
sufficient  remedy  by  means  of  plenary  restitution  (restitutio  in 
tntegrum).  Where  a  creditor  has  been  fraudulently  led  to  believe 
that  he  has  received  payment  from  his  debtor,  or  that  he  has  no 
right  to  proceed  against  him,  and  has  thus  consented  to  free  the 
debtor,  he  will  not  have  the  a4;tio  doli,  but  must  resort  to  his  original 
remedy.  But  if,  through  any  cause,  the  original  remedy  has  been 
stopped,  and  is  no  longer  available,  the  creditor,  in  such  a  case, 
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may  proceed  by  the  actio  doU ;  and  this  will  apply  where  disoharge 

has  in  itself  (as  in  the  case  of  acceptilation)  the  effect  of  stopping  tlie 

original  remedy  (4,  8  §§  14 — 28). 

See  Lrummond  ts.  MariUae  (1  S.  0.  2)  and  Standard  Bk.  vs.  Du  Ptooy  (16 
8.  C.  161). 

783«  There  most  be  the  clearest  evidence  of  fraudulent  intent^  in 
order  that  the  plaintiff  may  succeed  in  the  action  of  fraud  (oetiedM). 
There  must,  furthermore,  be  proof  of  actual  damage  or  loss  sustained 
by  reason  of  the  fraud*  It  is  not  necessary,  in  the  actio  doli,  to 
prove  that  the  party  charged  with  fraud  has  received  any  benefit 
from  the  transaction.  So,  where  a  person  was  asked  about  the 
stability  and  credit  of  A.,  and  replied  to  his  questioner  that  A.  was 
good,  that  he  sold  to  A.  what  A.  required,  and  that  A.  only  owed  him 
a  debt  of  a  small  amount,  and  it  was  shown  that  the  defandant 
well  knew  that  the  representations  in  question  were  false,  it  was 
held  that  the  damage  suffered  by  reason  of  these  representations 
could  be  recovered  from  the  person  making  them,  as  falling  under 
the  conception  of  dolus  (Frenkel  dt  Co.  vs.  Treiiman  and  ShapirOf 
Transvaal  Off.  Bep.  1897,  p.  809).  Where  a  party  sets  up  fraud, 
and  fails  to  establish  it,  the  other  party  is  entitled  to  judgment.  So, 
where  the  plaintiff  bought  a  farm  from  the  defendant,  and  brought 
an  action  to  compel  specific  performance  of  the  contract,  the  defendant 
refused  to  complete  his  contract,  and  pleaded  that  he  had  been 
induced  to  enter  into  it  through  the  fraud  of  the  plaintiff.  There 
was  such  a  direct  conflict  of  testimony  that  the  Court  below  was 
unable  to  decide  in  favour  of  either  party.  It  was  held,  on  appeal, 
that  as  the  contract  was  admitted,  and  as  the  onus  of  proving  fraud 
rested  on  the  defendant,  the  Court  ought  to  have  given  judgment  for 
the  plaintiff,  and  not  to  have  granted  absolution  from  the  inrtanoe 
(Alexander  vs.  Owen^  1  A.  C.  R.  159).  Although,  as  a  general  rule, 
oral  evidence  is  not  admissible  to  add  to  or  vary  a  written  document, 
there  is  an  exception  to  this  rule  in  the  case  where  an  action  is 
brought  for  the  purpose  of  supplying  an  omission  occasioned  by 
fraud.  This  exception  holds  in  English  Law,  and  has  been  adopted 
in  Roman-Dutch  Law  (Richardi  vs.  Na$h  and  Another,  1  S.  C.  819« 
When  once  the  fraudulent  intention  has  been  proved,  no  presun^on 
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is  allowed  in  fkvour  of  the  wrong-doer,  ''Even  in  the  English 
Courts,  where  the  roles  as  to  the  measure  of  damages  are  stricter 
than  under  the  Boman*Dutch  Law,  every  presumption  seems  to  he 
made  against  a  person  found  guilty  of  breach  of  trust."  Much 
more,  then,  is  this  the  case  in  Dutch  Law  (Orange  River  Aibestos 
Co.  vs.  Hirsche,  King  and  Weingarten^  10  S.  C*  96;  Voet,  4, 
8  §  18). 

Fraud  may  be  alleged  in  pleading  as  to  a  part  of  the  contract  sued  on.  In 
Defiance  Company  VB.  Foster  (N.  B.  1872,  p.  120)  plaintiff's  declaration  averred 
possession  of  a  wrecked  ship  and  cargo,  and  dispossession  by  defendant,  resulting 
in  damage.  Defendant  pleaded  that  the  sale  at  which  plaintiffs  had  purchased 
was  invalid,  as  the  captain  had  no  right  to  sell.  Plaintiffs,  in  reply,  relied  on 
the  sale  having  been  necessary  and  on  their  having  purchased  in  market  overt, 
and  to  this  defendant  pleaded  a  fraudulent  and  collusive  purchase  at  auction. 
It  was  held  that  the  plea  of  fraud  had  been  made  at  the  right  time  and  was  a 
good  plea. 

784.  Where  fraud  is  proved,  it  will  generally  afford  ground  for 
rescinding  a  contract;  but  it  would  seem  {RohvMon  vs.  Ryves,  8 
C.  T.  R.  414;  Van  der  Byl  and  Others  vs.  Van  der  Byl  d  Co.,  9 
C.  T.  B.  843)  that  it  will  also  afford  ground  for  rectification 
of  a  contract — ^for  instance,  a  contract  of  lease,  or  a  contract 
of  service. 

See  Qom  vs.  De  Kock  (5  S.  0. 408,  413)  as  to  the  voidability  of  contracts. 

786*  According  to  Boman  Law,  the  actio  doli  was  prescribed  after 
two  years,  and  this  i>eriod  Van  Leeuwen  adopts  without  comment  as 
prevailing  in  Boman-Dutch  Law.  Yoet,  however,  says  that  this 
period  of  prescription  was  due  to  the  &ct  that  among  the  Bomans 
fraud,  when  proved,  entailed  infa/nUa  (legal  dishonour)  upon  the 
party  guilty  of  it.  The  period  of  prescription  for  fittud  is,  in  his 
view,  and  in  that  of  other  authorities,  thirty  years,  as  the  actio  doli 
is  an  actio  perpetua  (perpetual  action).  According  to  Decker  (Van 
L.  4,  2,  8;  2  Kotzi,  12),  a  distinction  must  be  made.  If  the 
plaintiff  desires  to  rescind  the  contract  on  account  of  fraud,  he  must 
do  so  within  two  years ;  but  he  may  claim  damages  on  account  of 
the  fraud  within  thirty  years.  To  this  view  Voet  (4,  2  §  18)  does 
not  incline,  and  it  is  submitted  that  it  is  not  correct:  although 
rectification  of  a  contract  at  a  remoter  period  than  two  years  might 
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work  great  injustice  to  third  parties,  whereas  the  claim  for  damages 
punishes  the  party  guilty  of  fraud,  and  so  should  be  perpetual; 
and  the  perpetual  action  of  Boman  Law  has  been  reduced  to  thirty 
years  in  Dutch  Law.  Van  der  Eeessel  (§  881)  supports  Yoet  (4,  8 
§§  12,  24). 

786a.  Inasmuch  as  courts  require  the  clearest  proof  of  fraud,  it 
follows  a  fortiori  that  fraud  must  be  specially  pleaded  in  all  cases. 
In  Lyons  vs.  Hessen  (14  S.  C.  482),  De  Villiers,  C.  J.,  said :  "  Quite 
independently  of  any  expressed  rules,  it  is  an  established  practice  in 
pleading  to  give  special  notice  to  one's  adversary  of  any  fraudulent 
or  illegal  conduct  with  which  it  is  intended  to  charge  him." 

It  would  seem  that  the  same  rule  applies  where  the  fraud  of  third  parties  is 
relied  upon  (Cape  of  Chod  Hope  Bank  Liquidaiors  vs.  De  Beers  Minea,  11  8.  G. 
441).    The  decision  is,  however,  not  dear  on  the  point. 


CHAPTER  Vni. 

FBAB  AND   UNDUE  INFLUENCE. 

786.  Every  person  who  enters  into  a  contract  should  have  full 
freedom  in  the  exercise  of  his  will,  so  that  his  natural  right  to 
contract  should  remain  unfettered.  A  person  who  has  not  the 
requisite  capacity  to  contract  has  not  the  free  exercise  of  his  will. 
In  the  same  way,  a  person  who  has  the  requisite  capacity,  but 
is  induced  to  contract  by  the  use  of  threats  towards  him,  or  by  the 
exercise  of  an  improper  influence  o?er  him  (which  is  the  direct  cause 
of  his  entering  into  the  contract),  has  not  employed  his  will  in  the 
manner  requisite  to  constitute  a  valid  contract.  The  employment 
of  threats,  that  is,  the  inducing  a  person  to  enter  into  an  agreement 
through  fear,  or  the  similar  employment  of  undue  influence,  does 
not  render  a  contract  absolutely  void,  but  voidable  at  the  instance  of 
the  party  who  was  subjected  to  the  threats  or  undue  influence.  This 
is  the  opinion  of  Pothier  (Contracts^  §  21),  although  Decker  (note  to 
Van  Leenwen,  R.  D.  L.  4, 1,  6 ;  2  Kotze,  p.  6)  says  :  "  He  who  by 
{Bar  or  violence  obtains  the  consent  of  another,  thereby  wrongs  such 
other,  and  cannot  acquire  any  right  through  such  wrong,  and  where 
no  right  has  been  acquired  there  can  be  no  obligation  or  contract. 
^90,  promises  so  made  expire  of  themselves  whenever  the  violence 
or  fear  has  been  proved."  It  would  seem  that  Decker  himself  does 
not  mean  that  a  contract  is  absolutely  void  on  account  of  violence  or 
fear,  for  he  admits  that  proof  of  the  violence  or  fear  must  be  furnished, 
and  such  proof  can  only  be  given  before  a  Court.  There  would  be 
no  necessity  for  going  to  a  Court  to  set  aside  a  contract  if  the 
contract  is  non-existent.  Again,  as  Pothier  points  out,  the  case  of 
fear  is  not  the  same  as  that  of  mistake.  In  the  case  of  mistake 
there  is  no  agreement  about  the  subject-matter,  no  comemus  ad 
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idem;  whereas  in  the  case  of  fear  there  is  a  conseruus  ad  idem^ 
although  the  consent  of  one  of  the  parties  has  been  wrongfully 
obtained.  It  may  be  added  that  fear,  like  fraud,  is  one  of  the 
grounds  on  which  an  injured  party  may  seek  restitutio  in  integrum 
{plenary  restitution).  Grotius  (8>  48,  6;  Maaadarp,  p.  848)  is  at 
one  with  Pothier,  for  he  says:  ''An  obligation  brought  about 
by  these  means  is  valid  in  itself,  because  consent  under  compul- 
sion is  still  consent."  And  Voet  says :  **  Since  consent  is  present 
in  tliose  things  which  have  been  done  through  fear,  it  follows 
that,  as  a  general  rule,  they  are  not  ipso  jure  (by  mere  operation 
of  law)  null  and  void,  but  continue  in  existence  until  they  are 
rescinded,  and  equitable  restitution  is  ordered  by  the  Court" 
(4,  2  §  2). 

787.  Voet  defines  fear  as  a  disturbance  of  the  mind,  originating 
through  a  sense  of  present  or  future  dangers,  or  even  the  dread  of 
some  substantial  evil.  The  conception  of  fear  includes  force,  and 
therefore  any  threat  or  show  of  force  will  fall  under  the  legal 
category  of  fear.  That  is  to  say,  there  need  be  no  employment  of 
actual  force ;  but  the  threatening  of  force,  or  other  indication  that 
forcible  means  will  be  resorted  to  either  to  induce  a  person  to  enter 
into  a  contract,  or  if  the  contract  is  not  entered  into,  will  be  suffi- 
cient to  constitute  fear.  Grotius  (8,  48,  6;  Maasdorp,  p.  848) 
speaks  of  fear  in  more  general  terms,  sajdng :  ''  By  fear  is  meant 
great  fear,  such  as  fear  of  death,  dishonour,  great  pain,  illegal 
imprisonment  of  one's  self  or  family."  Fear,  according  to  Voet, 
should  not  be  confounded  with  fraud ;  and  the  conception  of  fear 
does  not  embrace  ^*  any  artifice,  deceit,  or  contrivance  employed  for 
the  purpose  of  circumventing,  cheating,  or  deceiving  some  one  else," 
which  is  required  to  constitute  legal  fraud.  Fear  or  undue  influence 
must  be  exercised  by  one  who  is  a  party  to  the  contract,  or  with 
whom  there  is  privity  of  contract.  Even  where  the  threats  were 
made  or  undue  influence  was  exercised  by  a  third  party,  the  object 
of  the  threats  or  undue  influence  being  to  induce  one  to  enter  into 
the  contract,  and  the  other  party  to  the  contract  was  not  privy  to 
the  threats  or  undue  influence,  the  obligation  of  the  person  subjected 
to  the  threats  or  undue  influence  is  voidable.    It  must  be  cleariy 
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nnderstood  that  in  this  case  it  was  the  direct  object  of  the  person 
using  threats  or  undue  influence  to  compel  his  victim  to  enter  into 
the  agreement  in  question.  But  where  a  contract  is  the  result  of 
the  use  of  threats  or  undue  influence,  but  the  threats  or  undue 
influence  were  not  employed  with  the  particular  object  of  inducing 
one  to  enter  into  the  contract  in  question^  the  contract  will  be  yaUd. 
Thus,  says  Pothier  (§  24),  if  a  person  is  attacked  by  robbers,  and 
sees  a  stranger  approach,  and  promises  to  pay  him  a  sum  of  money 
if  he  releases  the  person  making  the  promise  from  the  violence  of 
the  robbers,  the  agreement,  although  entered  into  under  the  influence 
of  fear  of  death,  will  be  valid.  In  order  that  legal  fear  or  undue 
influence  should  be  established,  it  must  be  shown,  in  the  first  place, 
that  the  intimidation  must  be  improper  and  unauthorised,  adver9U$ 
bonos  mores  (against  the  sound  policy  of  the  law).  So  long  as 
lawful  means  are  employed,  one  cannot  be  said  to  have  induced  fear 
in  the  sense  now  under  consideration.  Thus,  if  a  debtor  promises 
to  pay  his  debt,  where  the  creditor  threatens  him  with  civil  imprison- 
ment, the  debtor  cannot  claim  to  be  discharged  from  payment,  for 
civil  imprisonment  is  a  remedy  lawfully  available  to  the  creditor. 
The  natural  fear,  in  which  one  should  stand  of  one's  parents,  or 
other  persons  to  whom  one  owes  obedience,  will  not  avail  to 
discharge  a  contract  entered  into  under  the  influence  of  such  fear. 
Bot  where  parents,  or  persons  in  a  position  of  like  authority,  resort 
to  improper  intimidation,  the  obligation  entered  into  under  such 
influence  may  be  discharged  according  to  circumstances.  In  the 
next  place,  the  fear  ought  to  be  such  as  would  influence  a  person 
who  is  ordinarily  self-possessed — metus  non  vani  hominis  sed  qvi  in 
hamine  constantissimo  cadat  (not  the  fear  of  a  timorous  man,  but 
jsuch  as  influences  a  man  of  courage).  And  any  sort  of  fear  will  not 
suffice  to  rescind  a  contract ;  in  other  words,  the  cause  must  not  be 
merely  trivial.  But  the  Court  will  take  into  consideration  the  age, 
sex,  or  condition  of  the  person :  whence  it  also  follows  that  the 
amount  of  fear  which  is  brought  to  bear  is  a  matter  within  judicial 
discretion.  No  fear  of  anything  to  which  a  person  is  legally  liable 
,wiD  suffice  to  avoid  a  contract.  Mere  surmise  or  suspicion  of  evil 
consequences  is  not  enough :  there  must  be  an  employment  of  actual 
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thi'eatSy  the  fear  of  which  (being  that  of  something  tangible)  induces 
one  to  contract  (4,  2  §§  1,  2,  10—18). 

Little,  if  any,  light  is  thrown  hj  Boman-Datch  authority  upon  the  subject 
of  undue  influence  as  distinguished  from  fear,  as  an  element  inducing  one  to 
enter  into  a  contract.  Undue  influence  is  treated  of  to  an  apjyreciable  extent 
only  in  connection  with  the  making  of  wills.  The  subject  of  undue  influence  hj 
medical  men  is  very  briefly  considered  by  Yoet  (2,  14  §  19).  The  conclusion  to 
be  drawn  from  his  remarks}  is  that  the  nature  of  the  alleged  undue  influence  is 
to  be  deduced  from  the  circumstances  of  the  case.  If  a  patient  is  in  the  full 
possession  of  his  senses,  and  not  so  weak  that  he  has  not  the  free  exercise  of  his 
mental  powers,  any  promise  made  to  the  medical  man  attending  him  will  be 
presumed  valid.  If,  on  the  other  hand,  it  is  clearly  shown  that  the  medical 
man  preyed  upon  his  patient's  weak  state  of  health,  bodily  and  mental,  and 
induced  him  to  promise  when  he  was  not  in  a  fit  condition  to  refuse,  the  promise 
will  not  be  binding  upon  the  patient. 

Pothier  devotee  some  space  to  the  comparison  of  the  views  of  Grotius, 
Puffendorf,  and  Barbeyrac,  on  the  question  whether  fear  makes  a  contract 
void  or  voidable  by  natural  law  or  civil  law.  The  view  of  Orotius,  followed 
by  Groenewegen  (note  €id  OroU  3,  48,  5 ;  Maasdorpf  p.  343),  is  that  the  ri^t  to* 
have  a  contract  declared  null  and  void  on  account  of  fear  is  derived  from  civil 
law,  whereas  it  is  perfectly  valid  in  natural  law.  There  is  complete  consent  in 
natural  law,  whereas  the  civil  law  declares  that  consent  is  wanting,  owing  to 
the  manner  in  which  consent  has  been  obtained.  Puffendorf  and  Barbeyrac  say 
that,  even  according  to  natural  law,  the  agreement  is  wholly  null  and  void. 
They  adopt  as  examples  the  cases  of  fear  induced  by  a  third  person,  whereas 
Grotius  does  not  speak  of  the  intervention  of  a  third  party.  The  Roman-Dutch 
authorities  are  clearly  with  Grotius  (see  Vinntus  and  Voet)  in  holding  that  the 
contract  is  voidable,  and  not  absolutely  void.  For  instance,  a  stranger  to  the 
original  contract,  on  whom  no  fear  or  undue  influence  has  been  practised,  can 
bind  himself  quite  validly  on  the  contract,  by  becoming  surety  for  its  per- 
formance, when  aware  of  the  intimidation,  or  otherwise ;  and  this  he  could  not 
do  if  the  contract  were  not  valid  in  natural  law.  Pothier  {Contracts,  §  23> 
expresses  no  very  decided  opinion.  However,  there  is  no  doubt  as  to  the 
Boman-Dutch  Law. 

788.  Where  a  person  has  been  induced  to  enter  into  a  contract 
through  fear,  he  may  claim  relief  by  means  of  the  actio  quod  metu$ 
causd  (action  relating  to  that  which  has  been  done  through  fear)» 
It  is  in  its  nature  personal,  but  may  become  real  in  its  nature  so  far 
that  one  may  lay  claim  to  the  thing  which  has  been  parted  with 
through  feai%  such  claim  being  made  against  any  possessor  of  the 
thing.  It  lies  in  favour  of  one  who  has  suffered  damage  by  reason 
of  the  contract  to  which  he  was  intimidated  into  becoming  a  party.. 
The  action  also  lies  in  favour  of  the  heirs  of  the  party  intimidated ; 
and  it  is  available  to  his  sureties,  whether  they  became  such  through 
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fear»  or  whether  it  was  only  the  principal  who  was  intimidated. 
The  heirs  of  the  persons  who  possess  the  thing  which  has  been 
alienated  through  fear  (who  may  be  made  defendants,  whether  they 
are  bondjide  or  maldjide  possessors)  may  be  made  liable  only  to  the 
extent  to  which  they  have  been  enriched  by  the  transaction.  The 
heirs  will  be  considered  as  enriched  by  anything  they  have  received 
up  to  the  time  of  joinder  of  issue  (litis  contestatio)^  and  even  after 
that,  if  it  is  clear  that  anything  will  still  come  to  them  out  of  the 
transaction  after  joinder  in  issue ;  and  the  heirs  will  be  liable,  even 
if  they  have  consumed  what  came  to  them  on  account  of  the 
intimidation  practised  by  their  predecessors  ^in  title.  Not  only  the 
person  using  intimidation  or  threats,  but  others  who  are  bound  with 
him,  can  be  made  liable  to  this  action.  Thus,  if  A.  is  surety  on  a 
certain  obligation,  and,  by  threats  or  violence  secures  the  discharge 
of  the  obligation,  not  only  he,  but  his  principal,  may  be  sued  by 
means  of  the  action  qtiod  metm  causd  to  restore  the  right  of  action 
previously  existing  against  the  principal  and  the  surety,  and  vice 
versd.  The  same  rule  applies  if  principal  |and  surety  have  been 
released  through  intimidation  practised  by  a  third  party.  As  we 
have  seen,  the  action  will  not  lie  against  a  person  who  rescues 
another  from  the  violence  or  dread  of  a  third jparty,  in  consideration 
of  a  valid  promise  by  the  person  rescued.  Thus,  if  a  woman  is 
terrified  by  robbers,  and  promises  a  man  who  acts  bondjide  that  she 
will  'marry  him  if  he  rescues  her,  and  he  does  rescue  her,  the 
promise  of  marriage  is  binding.  This  action  claims  not  only  the 
thing  alienated  through  fear  or  its  value,  but  all  damages  resulting 
from  the  intimidation,  and  all  profits,  income,  or  other  advantages 
derived  from  the  possession  of  the  thing  in  Iquestion ;  and,  if  a 
contract  has  been  entered  into,  damage  suffered  by  reason  of  the 
contract  may  be  claimed,  and  rescission  of  the  contract  as  well. 
Where  the  intimidation  has  been  caused  by  several  persons,  and  one 
of  them  restores  the  thing  or  its  value,  or  pays  damages,  the  others 
are  discharged ;  but  if  one  of  them  doesfnot  satisfy  the  whole  claim 
against  him,  the  others  are  liable  for  the  balance.  Where  the  thing 
which  has  been  lost  through  intimidation  is  destroyed,  while  in  the 
hands  of  a  possessor  in  bad  faith  (maldjide),  the  loss  will  teJl  upon 
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such  maldjide  possessor,  both  before  and  after  joinder  of  issue  {liUi 
eontestatio) ;  but  if  the  property  perishes  in  the  hands  of  a  band  fide 
possessor,  he  will  not  be  liable,  unless  the  bond  fide  possessor, 
having  been  sued  for  recovery  of  the  thing,  has  had  judgment  given 
agdnst  him,  and  the  thing  thereafter  perishes.  And  if  a  bond  fide 
possessor  parts  with  the  thing  obtained  by  intimidation,  and  obtains 
value  for  such  alienation,  he  may  be  sued  for  the  value  so  obtained 
(that  being  the  extent  to  which  he  was  enriched),  even  if  the  thing 
thereafter  perishes  in  the  hands  of  the  alienee.  Since  no  one  ought 
to  be  enriched  at  the  expense  of  another,  the  rightful  owner,  who 
was  coerced  into  making  sale  of  the  property  or  thing  in  question, 
at  a  price  lower  than  its  ordinary  value,  must,  on  reclaiming  the 
thing  with  damages  resulting  from  the  sale  under  intimidation, 
tender  to  the  defendant,  whether  the  defendant  himself  was 
guilty  of  the  intimidation  or  is  merely  a  bond  fide  possessor, 
restoration  of  the  price  received  by  him  for  the  thing  thus  sold 
(4,  2  §§  8-9). 

789.  A  person  who  has  been  intimidated  cannot  claim  restitution 
where  he  afterwards,  when  the  intimidation  has  ceased,  expressly  or 
tacitly  ratifies  or  confirms  the  contract  into  which  he  was  induced  to 
enter.  So  long  as  the  ratification  is  not  itself  induced  by  threats,  it 
will  hold  good.  There  will  be  ratification  by  conduct,  where  the 
person  who  was  intimidated  into  making  an  agreement  discharges 
it,  when  placed  beyond  the  reach  of  intimidation ;  or  if  the  party 
intimidated  voluntarily  furnishes  sureties  or  pledges  for  the  perform- 
ance of  the  obligation  in  question ;  or  if  he  asks  for  time  for 
performance,  when  beyond  the  reach  of  intimidation.  If  a  person 
is  caught  in  the  act  of  fornication  with  a  girl  by  her  father,  and 
promises,  under  threats  by  the  father,  to  marry  the  girl,  he  will,  if 
he  goes  away,  and  is  once  more  free  from  coercion,  and  thereafter 
returns  to  the  girl's  embraces,  be  liable  on  his  promise  to  marry. 
Tacit  ratification  is  not  implied  where  a  person,  having  got  beyond 
the  influence  of  the  person  who  practised  the  intimidation,  remains 
silent,  and  does  not  complain  of  or  protest  against  the  contract 
entered  into  through  fear,  so  long  as  he  seeks  his  legal  remedy 
witllin  the  period  of  prescription  (Pothier^  §  21).     There  will  be 
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express  ratificatiou  where  a  person  formally  renounces  his  right  to 
the  thing  alienated  under  fear,  or  renounces  his  right  of  action  to 
recover  the  thing  and  damages  sustained.  But  a  renunciation 
through  fear  will  not  be  regarded  as  valid.  The  claim  for  restitu- 
tion will  fail,  where  the  plaintiff  is  unable  to  prove  that  he  has 
sustained  any  loss.  So,  if  A.  forces  B.  to  pay  to  him  what  B» 
justly  owes  to  A.,  B.  will  have  no  claim  to  restitution.  Or  if  A. 
has  a  perpetual  exception  which  effectually  puts  an  end  to  a  claim 
of  B.  against  A.,  and  compels  B.  to  grant  him  a  dischai^e,  restitu- 
tion will  not  be  granted,  for  B.  has  sustained  no  loss.  There  are 
certain  exceptions  to  the  general  rule  that  contracts  entered  into  by 
reason  of  intimidation  are  voidable.  These  exceptions  are  abso- 
lutely void ;  and  in  their  case  no  restitution  will  be  given,  for  the 
remedy  is  superfluous.  They  are  the  promise  to  pay  a  dowry,  and 
a  marriage  under  threats  ;  for  the  promise  to  pay  a  dowry  need  not 
be  carried  out,  and  the  marriage  so  entered  into  will  not  bind 
(4,  2  §§  16—17). 

It  is  dear  that,  in  the  case  last  mentioned,  the  person  who  entered  into  a 
marriage  under  threats  should  obtain  a  decree  of  nullity  of  marriage.  It  is 
true  that  free  consent  was  wanting  from  the  beginning;  but  as  the  matter 
afEects  the  status  of  the  parties,  a  judicial  decree  of  nullity  is  necessary, 
aoeording  to  South  African  practice.    See  Haupt  vs.  Haupt  (14  S.  0.  39). 

In  Carrutker$  vs.  Van  de  VetUer  (4  S.  96)  it  was  said  by  Watenneyer,  J. : 
"  The  rule  of  law  is  dear  that  he  who  consents  to  a  contract  is  bound  by  it, 
dthough  he  might  not  be  compelled  to  enter  into  it  in  the  first  instance."  At 
a  public  sale  by  auction  of  landed  property,  a  certain  lot  was  **  knocked  down  ** 
to  defendant,  who  had  not  bid  for  it.  After  considerable  pressure,  and  the  use 
of  threats,  on  the  part  of  the  auctioneer  and  the  seller's  agent,  defendant  agreed 
to  sign  certain  conditions  of  sale  materially  at  variance,  as  to  payment,  with 
the  original  conditions  read  out  before  the  sale.  By  his  signature  defendant 
Acknowledged  the  purdiase,  and  he  thereafter  took  possession  of  the  property, 
uid  signed  a  dedaiation  of  purchase.  He  was  held  liable  for  the  purdiase-prioe 
by  reason  of  his  subsequent  aoquiesoenoe. 

790.  The  burden  of  proof  of  intimidation,  fear,  or  undue  influence 
is  on  the  person  who  alleges  it,  whether  he  brings  an  action  for 
restitution  (quod  metus  causd)  or  rescission  of  a  contract  entered  into 
by  him,  or  whether  he  pleads  undue  influence  or  fear  in  an  action 
instituted  against  him.  In  case  of  doubt,  the  presumption  will  be 
in  favour  of  the  party  who  is  alleged  to  have   been  guilty  of 
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intimidation ;   and  very  strong  proof  of  intimidation  is  required 
<4,  2  §  14). 

In  WhitnaU  vs.  Ooldschmidt  (3  E.  D.  0.  314 ;  mainly  following  the  headnote 
of  the  report)  an  indication  was  given  to  the  effect  that  there  is  a  presumptioa 
of  undue  influence  where  a  wife,  married  by  antenuptial  contract  exduding 
community  of  property,  signs  a  promissory  note  as  surety  for  her  husband, 
without  renunciation  of  benefits,  such  wife  not  being  a  lawful  trader.  But 
there  is  no  definite  decision  on  the  question  of  the  presumption  as  it  affects 
a  wife. 

79L  Grotius  (8,  48, 18 ;  Mcuisdorpf  p.  844)  gives  the  period  of 
prescription  for  restitution  as  thirty  years.  With  this  Van  Leeuwen 
(jR.  D.  L.  2,  8,  6 ;  Kotzi^  201)  does  not  agree,  holding  that  the 
period  is  four  years.  Schorer  assigns  (§  628)  as  the  reason  for  the 
term  mentioned  by  Grotius  that  "by  our  (Dutch)  customs  such 
restitution  is  not  a  penal  matter  but  a  matter  of  compensation.'* 
With  this  view  Voet  and  Van  der  Keessel  (§  881)  agree,  holding 
that  the  action  is  perpetual  in  its  nature.  Van  Leeuwen's  opinion 
is  based  upon  the  ground  that  the  action  was  of  a  penal  nature ;  but 
the  other  writers  clearly  show  that  by  Dutch  common  law  the  claim 
for  relief  on  the  ground  of  duress  has  ceased  to  be  penal,  and  is 
merely  restitutory  in  its  nature.  It  is,  therefore,  established  beyond 
doubt  that  the  term  of  prescription  is  thirty  years  (4,  2  §  18). 

7dla.  The  question  of  duress  has  often  been  the  subject  of 
decision  in  cases  of  salvage,  although  on  this  point  the  English 
cases  have  usually  been  followed.  It  may  be  laid  down  as  a 
general  rule  that  where  the  captain  or  skipper  of  a  vessel,  which  is 
in  danger  of  being  lost,  enters  into  an  agreement  with  a  party 
rescuing  the  vessel  to  pay  an  amount  which  "is  shown  to  be 
exorbitant,  or  to  have  been  obtained  by  compulsion  or  fraud,  or 
is  manifestly  unjust  or  inequitable,"  the  Court  will  not  sustain 
such  an  agreement,  but  will  award  a  reasonable  amount  for  salvage 
{Blackburn  vs.  Mitchell,  14  S.  C.  338).  At  the  Cape,  English  Law 
decisions  apply,  under  Act  8,  1879.  See  also  Hartje  vs.  MaoMdyk 
(Buch.  1876,  p.  208),  and  ''Qeorgetta  Lawrence'*  vs.  ''Calcutta'' 
(Buch.  1878,  p.  102). 


CHAPTER  IX. 

dischabge  of  contbact. 

(1)  Pebfobmangb. 

A.  Ftdfilment  of  Agreement 

792.  Where  a  person  has  contracted  to  do  a  certain  thing,  and 
the  contract  is  in  all  respects  perfectly  valid  and  binding,  he  will, 
when  the  due  date  for  discharge  of  the  agreement  arrives,  perform 
his  contract  by  doing  the  thing  agreed  upon.  Where  it  is  not 
possible  for  the  party  bound  to  do  exactly  what  he  has  agreed  upon, 
a  reasonable  compliance  with  the  terms  of  his  undertaking  will  be 
deemed  sufficient,  provided  he  acts  in  a  bondjide  manner. 

JB.  Payment* 

703.  Where  a  person  has  promised  by  his  agreement  to  give  a 
certain  thing,  he  will  perform  his  agreement  by  making  payment  of 
what  he  has  promised.  In  law,  payment  includes  the  performance 
of  an  obligation,  and  is  not  restricted  to  the  handing  over  of  money. 
If  a  contract  has  been  duly  performed,  that  constitutes  bond  Jide 
payment  (In  re  Zuurberg  Gold  Mining  Co.,  7  N.  L.  R.  191). 

794.  In  the  special  sense,  payment  denotes  the  natural  giving  or 
furnishing  of  what  is  due.  It  can  be  made  by  all  who  have  the 
freedom  of  administration  of  their  property,  and  by  their  agents, 
whether  the  latter  have  a  special  mandate  to  make  payment,  or  a 
general  power  of  attorney  (provided  such  payment  is  made  in 
accordance  with  the  tenour  of  the  general  power,  and  provided  that 
it  is  a  payment  which  the  principal  can  be  compelled  to  make).  If 
a  person  makes  payment  on  behalf  of  a  debtor,  without  his  knowledge, 
or  against  his  will,  the  payment  holds  good  to  the  extent  of  releasing 
the  debtor  from  his  obligation — ^unless  the  obligation  was  to  do  a 
special  thing,  in  which  the  skill  or  ability  of  the  person  obliged 
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formed  an  element  in  the  contract.  Thus,  if  A.,  an  artist  of  great 
powers,  agrees  to  paint  a  picture,  B.  cannot,  by  painting  a  picture 
having  reference  to  the  same  subject,  discharge  A.'s  obligation.  In 
the  same  way,  quit-rent  payment  in  recognition  of  the  ownership  of 
the  dominus  directus  must  be  made  by  the  quit-rent  holder  or  his 
lawful  representative.  A  minor,  a  lunatic,  or  a  prodigal  cannot 
make  a  valid  payment  without  the  consent  of  the  guardian  or  curator, 
as  the  case  may  be,  where  the  money  is  due  both  naturally  and 
civilly  (that  is,  under  an  authorised  contract)  ;  and  if  such  payment 
be  made,  what  has  been  paid  can  be  reclaimed  if  it  is  still  in 
existence,  but  not  if  it  has  been  consumed.  If  the  money  is  only 
due  on  a  promise  made  originally  without  the  guardian's  or  curator's 
consent,  the  payment  can  in  all  cases  be  demanded  back.  Payment 
by  an  emancipated  minor  is  valid.  Payment  must  in  aU  cases  be 
made  by  the  owner  of  a  specific  thing  which  it  has  been  agreed 
shall  be  paid.  Where  one  of  two  joint-owners  of  certain  property 
makes  payment  of  that  property,  without  the  consent  of  the  other 
joint-owner,  payment  is  invalid  in  so  far  as  the  share  of  the  otlier 
joint-owner  in  the  thing  in  question  is  concerned — and  such  other 
joint-owner  may  demand  back  his  share,  although  the  payment  will 
have  had  the  effect  of  discharging  the  original  obligation.  In  the 
same  way,  payment  is  invalid  where,  although  one  is  the  owner  of 
the  thing  given  in  payment,  one  has  not  the  power  to  transfer  the 
same  (Pothier,  ObligoHons,  §  496).  Thus,  where  a  woman  is  subject 
to  her  husband's  marital  power,  as  in  the  case  of  a  marriage  in  com- 
munity, payment  by  her  is  invalid  without  her  husband's  consent. 
As  we  have  seen,  a  stranger  can  make  a  valid  payment  on  the 
debtor's  behalf,  so  long  as  he  states  that  it  is  in  the  name  or  on 
behalf  of  the  debtor.  If  it  is  not  made  on  the  debtor's  behalf,  such 
payment  is  invalid ;  the  obligation  of  the  debtor  is  not  discharged ; 
and  the  person  who  paid  the  money  may  reclaim  it  as  having  been 
paid  in  error.  Where  a  third  party,  without  the  debtor's  knowledge 
or  consent,  offers  to  make  payment  on  the  debtor's  behalf,  he  can 
compel  the  creditor  to  accept  such  payment,  where  benefit  accrues 
to  the  debtor  thereby  ;  but  if  the  discharge  by  such  third  party  is 
merely  to  have  the  effect  of  ceding  the  debt  to  him,  the  creditor 
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cftDixot  be  compelled  (Pothier,  §  500)  to  accept  such  payment  by  the 

third  party  (46,  8  §   1).     See  Bousjield  vs.  2).  C.  of  Stutterheim 

(12  C.  T.  R.  81). 

Where  a  person  has  been  smnmoned  to  make  payment,  and  pleads  that  he  has 
already  paid  the  debt  (without  admitting  the  amount),  and  fails  to  prove  the 
payment,  he  cannot  be  condemned  to  pay,  unless  the  creditor  proves  the  existence 
and  amount  of  the  debt,  since  the  mere  allegation  of  payment  does  not  constitute 
a  tacit  confession  of  the  debt— unless  there  are  concurrent  circumstances,  such 
as  admission  of  part  payment  (46,  3  §  1).  In  other  words,  where  a  person  sues 
for  a  debt,  the  burden  of  proof  of  its  existence  and  amount  is  always  on  the 
plaintifif. 

795«  Payment  is  lawfully  made  to  the  creditor,  and  to  persons  to 
whom  the  creditor  has  ordered  payment  to  be  made.  In  the  same 
way,  payment  is  validly  made  to  the  creditor's  agent,  whether  he  has 
a  special  mandate  to  receive  payment,  or  acts  under  a  general  power 
of  attorney.  But  payment  is  not  validly  made  to  a  person  who  has 
only  been  appointed  to  carry  on  a  lawsuit,  or  to  sell  a  certain  thing 
or  property;  although,  even  where  such  an  agent  has  not  been 
expressly  empowered  to  receive  the  purchase-money  for  what  he  has 
sold,  circumstances  may  exist  from  which  such  a  power  may  be 
implied  (Tank  vs.  Jacobs,  1  S.  C.  289 ;  Sande,  Decmones  Frisicae, 
8,  16,  2;  Van  L.,  Cens.  For.  1,  4,  24,  num.  vlU).  Under  the 
designation  of  creditor  are  included  not  only  the  creditor  himself, 
but  his  heirs  as  well,  and  all  his  successors  in  title,  whether  the 
succession  be  general  or  relates  only  to  the  claim  in  question. 
Inhere  the  creditor  has  left  several  heirs,  each  of  them  becomes 
creditor  so  far  as  the  debt  is  concerned  only  in  proportion  to  his 
share  of  inheritance.  Payment  cannot  validly  be  made,  to  one  of 
such  heirs,  of  the  whole  debt,  unless  he  has  a  mandate  from  his  co- 
heirs to  receive  full  payment.  A  person  who  receives  cession  of  the 
creditor's  right  to  the  debt  can  validly  receive  payment  thereof,  and 
payment  made  to  the  original  creditor  after  he  has  ceded  the  debt 
wiU  not  be  valid.  Pothier  (§  508)  holds  that  payment  to  a  person 
who  assumes  the  position  of  creditor,  though  he  is  not  the  actual 
creditor,  is  valid,  if  made  bond  fide :  thus,  if  a  person  is  in  occupa- 
tion of  another  man's  property,  which  property  is  entitled  to  certain 
rents  or  fees  from  other  persons,  and  payment  of  such  rents  or  fees 
is  made  to  him,  during  the  period  of  his  occupation  of  the  property, 

zz  2 
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such  payment  will  be  valid,  although  the  occupant,  not  being  the 
real  owner  of  the  land,  is  not  the  true  creditor  of  the  rents  or  fees  in 
question ;  and  if  the  true  owner  afterwards  appears,  and  regains 
possession  of  the  land,  he  cannot  claim  that  the  debtor  shall  again 
make  payment  to  him  of  the  rents  or  dues  which  he  has  already  paid 
in  good  faith.  A  person  who  receives  payment  must  have  the  full 
and  free  administration  of  his  property.  Thus,  payment  to  a  minor 
under  guardianship,  a  lunatic  or  prodigal  under  curatorship,  or  a 
woman  married  in  community  who  acts  without  her  husband's 
authority,  is  invalid,  and  does  not  discharge  the  debtor ;  but  if  the 
creditor,  or  his  guardian  or  curator,  again  claims  payment,  and  the 
debtor  can  prove  that  the  creditor  has  been  enriched,  or  is  still  being 
enriched,  by  the  payment  which  the  debtor  has  made,  the  claim  of 
the  creditor  wUl  be  discharged — since  it  would  be  inequitable  that 
one  person  should  be  enriched  at  the  cost  of  another  {nendnem 
aequum  est  cum  alterius  damno  loct^letari)*  Where  A.  owes  money 
to  B.,  and  B.  owes  money  to  other  persons,  and  B.'s  creditors 
interdict  A.  from  paying  the  money  to  B.,  or  attach  the  money 
which  A.  owes  to  B.  in  execution  of  what  B.  owes  to  them,  A.  will 
discharge  his  debt,  so  far  as  B.  is  concerned,  if  he  pays  his  debt  to 
B.  after  the  levying  of  the  attachment,  but  he  will  still  be  liable  to 
the  creditors  of  B.  for  the  amount  of  his  debt  to  B.  The  Cape 
Insolvent  Ordinance  (No.  6,  1848,  §  92,  which  has  been  followed 
in  the  insolvency  enactments  of  the  Transvaal,  Natal,  Orange  River 
Colony,  and  Rhodesia)  enacts  that  *'  all  acquittances,  surrenders,  or 
discharges  of  any  just  debt,  or  of  any  security  for  any  just  debt,  or 
other  matter  or  thing,  payment  or  delivery  of  which  has  not  been 
actually  and  bonft  fide  received,  made  by  any  insolvent  while  con- 
templating the  sequestration  of  his  estate,  having  the  effect  to 
deprive  his  creditors  of  the  benefit  of  any  debt,  or  other  matter  or 
thing,  shall  be  and  are  hereby  declared  to  be,  as  against  the  trustee 
or  trustees  of  the  insolvent,  null  and  void ; "  and  persons  accepting 
the  same  with  knowledge  forfeit  an  equivalent  sum,  besides  making 
the  debt  good  (see  Reed's  Trustees  vs.  Adams,  8  M.  251).  Where 
A.,  in  the  case  above  stated,  has  been  compelled  to  make  payment, 
upon  the  attachment,  to  B.'s  creditors,  he  may  reclaim  from  B.  what 


DISCHABGE  OF  CONTBACT.  585 

he  has  paid  to  B.  after  the  attachments  With  regard  to  payment  to 
a  person  specially  authorised  to  receive  the  same,  it  most  be  noted 
that  snch  special  authorisation  may  be  given  to  a  minor,  payment, 
by  a  fiction  of  law,  being  regarded  as  made  to  the  person  giving  the 
mandate.  In  the  same  way  payment  is  validly  made  to  one  who,  by 
virtue  of  a  certain  capacity,  has  authority  to  receive  the  same  for  the 
creditor :  for  instance,  to  a  guardian  on  behalf  of  his  ward,  or  to  a 
husband  for  his  wife.  Except  in  the  cases  of  guardian,  husband,  or 
curator,  payment  made  to  the  agent  is  not  valid  unless  it  could 
validly  have  been  made  to  the  creditor,  his  principal.  Payment 
made  to  one  who  had  authority  to  receive  the  same  is  only  valid  if 
his  mandate  or  authority  is  still  in  existence.  Thus  if  A.  gives  B. 
a  power  to  receive  payment  within  a  certain  period,  or  during  A.'s 
absence  from  home,  payment  made  to  B.  after  the  expiry  of  such 
period,  or  after  A.  has  returned  home,  will  not  be  valid  so  as  to  dis- 
charge the  debtor.  Payment  made  to  an  agent,  whose  mandate  or 
authority  has  been  revoked,  is  not  valid,  if  the  debtor  had  notice  of 
such  revocation;  but  where  the  debtor  pays  in  good  faith,  and 
without  notice  of  the  revocation,  the  payment  will  be  valid.  Where 
a  debtor  makes  payment  to  one  who  falsely  pretends  that  he  has 
authority  to  receive  the  same,  he  will  not  be  discharged,  for  in  such 
a  case  there  is  no  negligence  on  the  part  of  the  creditor,  and  the 
debtor  should  have  acquainted  himself  with  the  nature  of  the  agent's 
authority.  Payment  made  to  an  agent  after  the  principal's  death  or 
change  of  status  (where  a  woman,  for  instance,  marries)  is  not  valid, 
unless  the  death  or  change  of  status  in  the  case  of  the  principal  was 
unknown  to  the  debtor,  and  he  paid  bond  fide.  Where  one  receives 
payment  in  a  certain  capacity  (as  guardian,  or  as  curator),  the  right 
to  receive  such  payment  ceases  when  the  capacity  in  question  ceases. 
It  makes  no  difference,  in  the  foregoing  cases,  whether  the  agent's 
authority  to  receive  payment  is  general  or  special.  A  sheriff  or 
sheriff's  officer,  who  is  ordered  to  serve  a  writ  of  execution  on  the 
debtor,  is  entitled  to  receive  payment  of  the  debt  on  behalf  of  the 
creditor ;  although  Yoet  holds  that  he  is  not  entitled  to  receive  such 
payment  if  he  is  merely  authorised  to  serve  a  summons,  and  not  a 
writ  of  execution,  on  the  debtor.    Yoet  does  not  state  the  reason 
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for  this ;  but  it  seems  clear  tkat  it  is  because  the  debtor  may  have  a 
good  defence  to  the  claim  on  the  summons,  and  it  is  only  after 
judgment  that  the  right  to  enforce  payment  by  judicial  process  (that 
is,  by  writ  of  execution,  which  is  the  sheriff's  authority  to  levy) 
arises.  Pajrment,  by  virtue  of  law,  is  validly  made  to  guardians, 
curators,  husbands,  and  administrators  of  corporations ;  but  the 
mere  fact  of  close  relationship  gives  one  no  right  to  receive  payment 
on  behalf  of  another.  Parties  may  agree  by  a  contract,  whereby 
one  binds  himself  to  make  payment,  that  such  payment  may  be  made 
to  a  third  person,  payment  to  whom  shall  be  as  valid  as  if  made  to 
the  creditor  himself.  Such  a  person  is  entitled  to  receive  payment 
by  virtue  of  the  agreement.  The  Roman  lawyers  called  those  who 
were  so  added  to  the  agreement  adjecU  solutioni  (those  added  to  the 
payment),  or  adjecti  solutionis  gratid  (those  added  for  the  sake  of 
payment).  Pajrment  may  be  made  to  such  persons  against  the  will 
of  the  creditor,  who  is  regarded  as  having  given  a  tacit  mandate 
for  payment  to  them,  which  mandate  the  creditor  cannot  revoke. 
Usually  such  persons  are  substituted  by  the  creditors,  to  receive 
payment  in  their  place  and  stead.  But  if  a  debtor  promises  to  pay 
a  debt  to  A.  or  B.,  and  thereafter  makes  a  separate  promise  to  pay 
the  debt  to  B.,  he  will,  after  having  made  pajrment  to  A.,  still  be 
liable  to  B.  If  the  person  who  is  substituted  dies,  payment  is 
validly  made  only  to  the  alternate  creditor,  and  not  to  the  heir  of 
the  substitute.  The  cases  now  under  consideration  {adjecH  scJutUmi) 
are  those  of  payments  in  the  alternative  only.  The  creditor  may, 
however,  absolutely  substitute  another  person  in  his  place.  It  may 
be  agreed  that  the  same  thing  which  was  due,  or  another  thing  than 
that  which  was  due  to  the  creditor  shall  be  paid  to  his  substitute ; 
and,  as  in  the  case  of  an  original  creditor,  another  person  than  the 
debtor  can  make  pajrment  to  the  substitute.  The  right  to  make 
such  valid  payment  to  the  substitute  passes  to  the  debtor's  heirs. 
As  in  the  case  of  alternative  creditors,  payment  will  generally  be 
valid  only  if  made  to  the  substitute,  not  to  his  heirs  (46,  8  §§  2 — 4). 

Payment  to  an  authorised  agent  by  settlement  in  the  accounts  of  his  principals, 
is  a  good  payment  to  principals  {Bergtheil  vs.  McD<miM%  TruUee^  Fhifson's 
Natal  Bep.  p.  18). 
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796.  A  comparison  between  English  Law  and  Boman-Dutch  Law, 
as  to  the  mode  of  payment,  was  made  by  Shippard,  J.,  as  follows  : 
''  By  the  English  statute,  22  &  28  Vict.  c.  86,  section  28,  it  is 
enacted  that  the  bonafde  payment  to,  and  the  receipt  of,  any  person 
to  whom  any  purchase  or  mortgage  money  shall  be  payable  upon 
any  express  or  implied  trust,  shall  effectually  discharge  the  person 
paying  the  same  from  seeing  to  the  application  or  being  responsible 
for  the  misapplication  thereof,  unless  the  contrary  shall  be  expressly 
declared  by  the  instrument  creating  the  trust  or  security.  And 
herein  the  law  of  England,  as  finally  established  by  legislative 
enactment,  though  recognising  certain  distinctions  between  real  and 
personal  property  unknown  to  the  law  of  this  (Cape)  Colony,  other- 
wise coincides  in  principle  with  the  Boman-Dutch  Law.  Voet  lays 
it  down  clearly  that,  pending  the  condition  of  a  trust  (or,  in  other 
words,  until  the  trustee  be  finally  released),  thosiB  indebted  to  the 
trust  estate  can  rightly  and  safely  make  payments  to  the  heres 
Jiduciarius  or  executor ;  nor  can  there  be  any  doubt  that  payments 
bond  fide  so  made  effectually  discharge  the  debtor,  and  exonerate 
him  from  seeing  to  the  application  of  the  money  according  to  the 
law  of  this  Colony  "—that  is,  Boman-Dutch  Law  (Stewart's  Executor 
Ys.  De  Morgan^  2  E.  D.  C.  228).  If  a  debtor  makes  payment  to 
one  who,  though  not  the  real  heir,  is  in  possession  of  an  inheritance, 
such  pa3rment  will  be  valid  if  made  bond  fide,  and  if  the  payee  is 
generally  looked  upon  as  the  real  heir.  Where  two  persons  claim 
that  they  are  creditors,  or  heirs  to  creditors,  and  that  each  is 
entitled  to  payment  of  the  whole  amount  of  the  debt,  the  debtor  will 
not  be  safe  if  he  makes  payment  to  one  or  other  of  them,  and  the 
best  course  for  him  to  pursue  will  be  to  make  consignation  (payment 
into  Court),  abiding  the  decision  of  the  Court  as  to  who  is  entitled 
to  payment.  A  person  will  not,  as  a  general  rule,  make  valid  pay- 
ment to  the  creditor  of  his  creditor,  without  the  consent  of  the 
latter.  But  a  person  to  whom  a  tenant  has  let  the  thing  leased, 
that  is,  a  sub-tenant,  will  validly  make  payment  of  rent  not  only  to 
the  tenant  or  lessee,  but  to  the  owner  or  original  lessor  as  well, 
because  the  landlord  has  a  tacit  hypothec  on  the  goods  brought  and 
remaining  upon  {invecta  et  iUata)  the  property  by  the  sub-tenant. 
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who  thus  pays  rent  to  the  landlord  in  order  to  discharge  the  lien 
upon  his  things  (which  include  fruits,  if  an  estate  has  been  let). 
The  holder  of  a  negotiable  instrument  indorsed  in  blank  or  payable 
to  bearer  may  claim  payment  of  the  amount  due  on  it,  although  he 
cannot  prove  his  title,  provided  he  gives  security  for  restoration  of 
the  amount  if  his  title  proves  defective ;  and  on  refusal  of  payment 
by  the  party  liable  on  the  instrument,  he  may  claim  provisional 
sentence,  which  will  be  given  in  his  favour  subject  to  security  de 
restituendo  (for  restoration).  Where  a  person  has  been  compelled 
by  enemies,  who  occupy  the  country,  to  pay  to  them  what  is  due  to 
the  Treasury  or  private  persons,  he  will  be  discharged  by  such 
payment,  so  long  as  the  party  making  payment  has  acted  in  good 
faith,  and  under  the  compulsion  of  vis  major,  which  it  was  impossible 
for  him  to  resist.  But  if  the  party  making  payment  to  the  enemy 
has  acted  coUusively  or  in  bad  faith  in  any  way,  he  will  not  be 
freed  from  his  debt,  either  ipso  jure  or  by  pleading  payment 
(46,  8  §§  6—7). 

797.  As  a  general  rule,  one  must  pay  the  thing  which  one  has 
agreed  to  pay  under  one's  contract,  and  in  the  manner,  quantity, 
and  quality  expressed  by  the  agreement.  It  follows  that,  as  a 
general  rule,  a  debtor  cannot  compel  his  creditor  to  receive  payment 
of  anything  else  than  what  was  promised.  Where  the  creditor 
receives  a  thing  by  mistake,  under  the  impression  that  it  is  another 
thing  which  was  promised  by  the  agreement,  he  can  return  the 
thing  received  by  him,  or  tender  it  against  payment  of  what  was 
promised.  But  if  the  creditor  has  agreed  to  take  another  thing  in 
lieu  of  what  was  promised,  such  payment  is  unquestionably  valid. 
Where  the  debtor  has  the  right,  under  the  agreement,  to  pay  a  thing 
alternatively  to  the  thing  promised,  or  a  subsequent  agreement  is 
made  to  that  effect,  he  can  compel  the  creditor  to  accept  such 
alternative  payment.  The  debtor  can  always  pay  what  he  has 
promised  to  pay,  and  the  creditor  cannot  compel  him  to  pay  any- 
thing else.  Agreements  whereby  the  right  to  make  alternative 
payments  is  conferred  are  to  be  construed  in  favour  of  the  debtor. 
Where  it  has  been  agreed  that  a  person  shall  do  a  certain  thing,  or, 
if  he  does  not  perform  the  act  promised,  shall  pay  a  certain  sum. 
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he  may  elect  whether  to  do  the  thing  or  pay  the  sum  promised*  In 
the  same  way,  if  the  thing  promised  has  been  destroyed  through  the 
debtor's  defiBiult  or  neglect  (mora),  he  can  pay  the  value  thereof 
instead  of  the  thing  promised.  Where  a  creditor  has  the  right, 
under  the  agreement^  to  claim  a  part  of  the  debt  or  thing  due,  or 
one  of  several  things  forming  the  subject-matter  of  the  agreement, 
it  is  at  the  debtor's  choice  whether  he  shall  pay  the  part  claimed  or 
the  whole  thing  due.  In  the  same  way,  the  debtor  can  make  pay- 
ment by  instalments,  whether  the  creditor  has  agreed  to  that  at  the 
beginning,  or  after  the  contract  was  entered  into ;  but  he  cannot  do 
this  against  the  creditor's  will,  for  payment  in  instalments  entails 
disadvantages — unless  the  debt  is  partly  liquid,  partly  illiquid ;  or 
unless  one  of  several  guardians,  curators,  sureties,  and  others  in  a 
similar  position,  being  called  upon  for  payment,  is  entitled  to  and 
claims  the  benefit  of  division  ijbeneficium  divisionis) ;  or  unless  there 
are  several  heirs  of  one  debtor,  who  are  liable  each  only  in  propor- 
tion to  his  share  of  inheritance ;  or  unless,  on  the  contrary,  there 
are  several  heirs  of  one  creditor,  each  of  whom  can  demand  only  his 
pro  raid  share  of  the  debt,  if  it  is  not  due  to  each  heir  severally 
(46,  8  §§  10,  11). 

As  to  the  obligation  of  a  creditor  to  receive  payment  in  parts  or  in  instalments 
of  what  is  due  to  him,  see  Pothier  {Obligations,  $§  531—536). 

Where  an  agreement  of  sale  was  made  for  cash,  it  was  held  that  the  acceptance 
by  the  seller  of  a  cheque  in  payment  did  not  change  the  nature  of  the  trans- 
action into  a  sale  on  credit,  but  that  the  payment  by  cheque  was  to  be  regarded 
as  payment  in  cash  ( Warre  Smith  and  Bance  vs.  Phillips,  Hertzog,  p.  63).  As 
in  English  Law,  payment  by  cheque  without  any  further  stipulation  is  merely 
a  special  mode  of  payment  in  cash.  See  Sadie  vs.  Standard  Bank  (7  S.  0.  91) 
and  Benjamin  on  Sales  (2nd  ed.  p.  599). 

798.  If,  under  an  agreement,  immovable  property  is  to  be  paid 
over,  according  to  a  certain  standard  of  measurement,  and  the 
measurement  varies  in  different  places,  the  measurement  must,  in 
case  of  doubt,  be  reckoned  according  to  the  standard  prevailing  in 
the  place  where  the  property  is  situate.  If  movables,  especially 
fungible  things  (interchangeable  in  measure,  number,  and  weight), 
are  to  be  paid,  the  measurement  must  be  that  of  the  place  of  pay- 
ment agreed  upon  by  the  contract — ^for  every  one  is  understood  ^tQ 
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contract  in  that  place  which  has  been  fixed  upon  for  payment^  or  in 
which  he  has  bound  himself  to  pay.  But  it  is  otherwise  if  the 
amount  has  been  fixed  upon  expressly  or  tacitly  by  the  annexing  to 
the  contract  of  another  place  than  the  place  of  agreement.  This 
may  depend  upon  the  nature  of  the  contract,  as  when  one  promises 
to  repay  a  loan  at  a  certain  place,  for  in  the  case  of  loan  the  same 
amount  of  money  as  was  received  must  be  restored ;  or  it  may 
depend  upon  the  nature  of  the  thing  to  be  delivered,  as  where  one 
agrees  to  deliver  ten  hogsheads  of  Cango  brandy  at  Oudtshoom,  in 
which  case  the  hogshead  measure  prevailing  at  Oudtshoom  must  be 
taken.  When  a  thing  of  a  class  {genus)  is  due,  without  specific 
designation  of  what  must  be  paid,  payment  must  be  made  of  a  thing 
of  fair  average  quality.  Where  such  things  as  grain,  wine,  oil,  or 
other  fungibles  are  sold,  and  mention  is  made  of  a  particular  species 
of  the  class  referred  to,  such  as  Constantia  wine,  payment  must  be 
made  of  a  fair  average  quality  of  the  species  in  question.  If  the 
class  is  referred  to  generally,  without  mention  of  a  particular  species, 
as  where  one  agrees  simply  to  deliver  wine,  the  person  making  the 
payment  may  choose  what  species  or  particular  kind  he  will 
deliver ;  but  in  any  case  delivery  must  be  made  of  a  fair  average 
quaUty  (46,  3  §§  8,  9). 

799.  Payment  in  pui*suance  of  an  agreement  only  takes  place  by 
transferidng  to  the  person  paid  the  irrevocable  ownership  in  what  is 
paid.  Although,  as  is  evident,  payment  is  ineffectual,  as  a  general 
i*ule,  where  the  debtor  makes  payment  of  what  belongs  to  another 
man  without  the  true  owner's  consent,  yet  such  payment  may  be 
validated  by  lapse  of  the  time  necessary  to  acquire  ownership  of  the 
thing  paid  by  prescription;  or  if  the  payee  is  absolved  from  any 
claim  to  the  thing  paid  on  the  part  of  the  true  owner ;  or  if  the 
thing  has  become  the  property  of  the  payee,  through  his  succession 
as  heir  to  the  true  owner ;  or  if  the  thing  has  ceased  to  exist,  or 
has  been  consumed  in  good  faith  by  the  payee.  Where  a  creditor 
receives,  by  mistake,  what  is  his  own  property,  in  payment  of  a 
debt,  such  payment  is  null  and  void,  as  the  creditor  can  never  be 
regarded  as  receiving  what  already  belongs  to  him.  Where  a 
creditor  desires  that  payment  shall  be  made  to  a  third  party,  it  is 
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also  necessary  that  the  dominion  in  the  thing  shall  be  transferred  to 
such  third  party :  thus,  if  A.  sells  a  property  to  B.,  and  B.  requests 
A.  to  transfer  the  property  to  B/s  wife,  the  transfer  or  payment  of 
such  property  to  B/s  wife  is  invalid,  and  A.  remains  owner  of  the 
property,  for  donations  between  husband  and  wife  are  forbidden ;  if, 
therefore,  A.  sells  and  transfers  the  property  thereafter  to  C,  B. 
cannot  claim  the  property,  and  will  only  have  a  personal  claim  for 
damages  against  A.  In  order  to  give  the  payee  the  free  and 
irrevocable  ownership  of  the  matter  paid,  it  must  be  unincumbered. 
Thus,  if  A.  has  to  give  B.  a  certain  estate  in  full  and  free  owner- 
ship, and  the  estate  in  question  is  mortgaged,  A.  will  not  have 
discharged  his  obligation  unless  he  transfers  the  property  to  B.  free 
of  the  mortgages.  Where  a  peraon  has  agreed  to  make  payment  of 
a  specific  thing,  payment  of  such  thing  will  be  valid,  no  matter  what 
its  condition  may  be,  provided  any  deterioration  it  may  have  under- 
gone in  value  before  the  due  date  of  payment  does  not  result  from 
the  act  or  default  of  the  debtor,  or  of  persons  for  whom  he  is 
responsible.  We  have  seen  that,  where  the  thing  is  not  specified, 
it  must  be  of  the  fair  average  quality  of  the  class  to  which  it 
belongs. 

See  Pothier  {CantracU,  K  537—542). 

A  settlement  of  accounts  is  good  payment,  even  if  coined  money  does  not  pass 
(Bergtheil  vs.  McDomMs  Trustees,  Fhipson's  N.  E.  18). 

800.  Payment  must,  as  a  general  rule,  take  place  where  the 
obligation  was  contracted,  unless  it  has  been  expressly  or  tacitly 
agreed  upon  that  the  fulfilment  of  the  contract  shall  be  made  at 
some  other  place.  Where  no  place  of  payment  is  agreed  upon,  and 
it  has  been  agreed  that  a  specific  thing  shall  be  paid,  payment 
thereof  must  be  made  at  the  place  where  such  thing  is  situate.  If 
A.  sells  to  B.  his  vintage  product,  delivery  can  be  made  at  the 
cellars  where  A.*s  wine  is  stored.  If  it  has  been  agreed  upon  that 
a  special  thing,  which  is  in  a  particular  place,  shall  be  paid,  and 
after  the  agreement  is  entered  into  the  debtor  removes  the  thing  to 
another  place,  where  it  remains  at  the  time  of  payment,  the  creditor 
can  demand  reimbursement  of  the  extra  expense  to  which  he  has 
been  put  by  taking  delivery  at  the  place  to  which  the  thing  was 
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removed  instead  of  at  the  place  where  the  thing  was  situate  at  the 
time  the  agreement  was  entered  into.  A  debtor  is  not  bound  to  paj 
a  thing  at  the  house  or  place  of  domicile  of  the  creditor,  unless  that 
has  been  agreed  upon,  or  is  customary ;  and,  unless  the  contrary  has 
been  stipulated,  or  is  customary,  payment  is  to  be  made  at  the  place 
of  residence  of  the  debtor :  for  the  interpretation  of  agreements 
which  are  indefinite  in  their  terms  must  always  be  *in  favour  of  the 
party  to  be  charged.  But  if  the  creditor  and  debtor  reside  in  the 
same  town,  and  what  is  due  consists  of  money  or  any  other  thing 
which  can  be  brought  without  expense  to  the  house  of  the  creditor^ 
payment  must  take  place  at  the  creditor's  house.  Payment  must  in 
all  cases  be  made  at  the  debtor's  expense;  and  if  he  desires  to 
have  a  receipt  notarially  executed,  he  must  pay  the  notary's  fees 
(46,  8  §  12).     See  Gilaon  vs.  Payn  (16  S.  C.  286). 

SOL  So  far  as  the  time  of  payment  is  concerned,  it  is  clear  that 
there  can  be  no  payment  of  anything  before  it  is  due  ;  since,  so  long 
as  no  debt  is  in  existence,  there  can  be  no  payment.  Thus,  if  the 
debt  has  become  annulled,  because  there  has  been  no  compliance 
with  the  condition  upon  which  it  was  undertaken,  payment  thereof 
cannot  take  place.  Not  only  can  the  debtor  not  be  compelled  to 
pay,  nor  the  creditor  to  receive  payment,  before  the  condition  is 
fulfilled,  but  if  the  debtor  was  unaware  of  the  condition  and  paid  the 
debt  in  error,  he  may  recover  the  same  by  the  condictio  indebiti^ 
But  a  payment  which  is  invalid  through  non-fulfilment  of  the 
condition  precedent  may  become  validated  by  subsequent  fulfilment 
of  the  condition,  such  fulfilment  having  a  retrospective  e£fect  extending 
to  the  time  when  the  agreement  was  made.  But  where  a  period  of 
time,  and  not  the  fulfilment  of  a  condition  precedent,  has  been 
agreed  upon  for  payment,  and  the  debtor  pays  before  such  period  haa 
elapsed,  the  payment  will  be  valid.  There  is,  however,  an  exception 
in  the  case  where  a  testator  leaves  an  inheritance  to  a  certain  person, 
(the  fiduciary),  on  condition  that  he  shall  pay  over  a  certain  sum  or 
thing  to  a  minor  when  the  latter  attains  the  age  of  majority ;  if  the 
money  be  paid  to  the  minor  before  he  becomes  of  age,  it  will  have  to 
be  paid  over  again  to  him  on  his  attainment  of  majority,  if  he  is  then 
insolvent.    If  no  time  for  payment  has  been  stipulated  in  the 
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agreement,  whether  expressly  or  tacitly,  the  agreement  will  be  regarded 
as  providing  for  payment  forthwith,  although  in  such  a  case  the  law 
will  allow  of  a  reasonable  time  for  payment.  Where  a  particular 
date  for  payment  is  expressly  stipulated,  and  is  in  the  contemplation 
of  the  parties,  no  allowance  will  be  made  for  reasonable  time,  and 
payment  must  take  place  on  the  due  date.  Thus,  where  it  was 
stipulated  in  a  lease  that  the  rent  should  be  paid  in  advance  on 
January  1st  of  each  year,  and  if  not  paid  on  the  due  day  the  lease 
should  be  cancelled,  it  was  held  that  a  tender  of  rent  on  January  8rd, 
where  January  1st  fell  on  a  Sunday  and  January  2nd  had  been 
proclaimed  by  the  Government  as  a  public  holiday,  was  not  a 
compliance  with  the  terms  of  the  lease.  **  As  a  rule  it  can  be  laid 
down  that,  when  it  is  stipulated  in  a  contract  of  lease  that  the  lease 
shall  lapse  if  the  rent  is  not  paid  on  the  day  fixed,  under  Roman- 
Dutch  Law  the  non-fulfilment  of  the  stipulation  as  to  payment 
makes  the  contract  of  lease  void  {Lawley  and  Otherg  vs.  Van  Dyk^ 
K.  &  B.  246).  On  the  other  hand,  the  debtor  cannot  be  com- 
pelled to  make  such  payment  before  the  due  date  fixed  upon  for 
payment  (46,  3  §  12). 

802.  We  next  come  to  the  rules  for  the  appropriation  of  pay- 
ments, where  the  debtor  has  to  make  several  payments  to  the 
creditor.  They  are  as  follows :  (1)  If  a  person  is  debtor  on  several 
causes  of  debt,  he  may  choose  the  particular  debt  which  he  shall 
discharge,  or  to  which  his  payment  shall  be  credited.  Thus,  if  a 
person  owes  principal  and  interest,  and  declares  that  he  wishes  a 
payment  to  go  in  diminution  of  the  capital  sum,  although  payments 
are  in  such  a  case  credited,  as  a  general  rule,  to  interest,  the  creditor 
who  accepts  such  payment  cannot  afterwards  dispute  its  appropria- 
tion against  the  principal  sum.  (2)  If  the  debtor  does  not  state  on 
what  account  he  desires  the  payment  to  be  appropriated,  the  creditor 
has  the  right  to  state  on  what  account  he  wishes  to  appropriate  the 
payment,  provided  such  appropriation  is  made  at  once,  is  equitable, 
and  does  not  go  against  a  debt  which  is  in  dispute  between  the 
parties,  or  against  a  debt  which  is  only  naturally  {naturaUter)  and 
not  civilly  (civiliter)  due.  Where  the  creditor,  or  the  debtor,  as  the 
case  may  be,  states  to  what  cause  of  debt  he  wishes  to  appropriate 
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the  payuLenty  the  other  party  to  the  appropriation  may  object^ 
provided  that  he  does  so  at  once.  (8)  Where  neither  the  creditor 
nor  the  debtor  indicate  to  which  debt  payment  has  been  appropriated, 
appropriation  is  regarded  in  law  as  made  in  favoor  of  that  debt 
which  the  debtor  has  the  greatest  interest  in  discharging — ^that  is, 
the  most  pressing  debt,  on  which  the  debtor  can  first  be  sued.  From 
this  it  follows — (a)  that  appropriation  must  take  place  as  to  a  debt 
which  is  undisputed  sooner  than  as  to  a  debt  which  is  in  dispute ; 
{b)  that  where  several  debts  are  claimable,  appropriation  must  take 
place  first  of  all  with  regard  to  that  which,  if  not  paid,  will  result  in 
the  civil  imprisonment  of  the  debtor ;  (c)  that  where  several  debts 
are  claimable,  appropriation  must  be  made  as  to  those  which  bear 
interest  sooner  than  as  to  those  which  do  not  bear  interest ;  (d)  that 
appropriation  must  take  place  upon  an  hypothecary  debt — such  as  a 
mortgage,  or  pledge — before  one  which  is  not  hypothecary ;  (e)  that 
appropriation  must  take  place  with  regard  to  a  debt  for  which  the 
debtor  gave  sureties,  sooner  than  with  regard  to  a  debt  for  which 
the  debtor  is  alone  responsible — ^the  reason  being  that,  in  paying 
the  former,  the  debtor  frees  himself  of  two  creditors,  namely,  the 
principal  creditor,  and  the  debtor's  surety,  whom  the  debtor  is  bound 
to  indemnify ;  (/)  that  appropriation  must  be  made  sooner  as  to  a 
debt  on  which  the  person  paying  is  principal  debtor,  than  one  on 
which  he  is  liable  only  as  a  surety.  (4)  Where  all  the  debts  are  of 
the  same  nature,  and  such  that  the  debtor  has  an  equal  interest  in 
the  payment  of  all  of  them,  appropriation  is  first  made  to  the  oldest 
debt.  Where  two  debts  are  contracted  on  the  same  day,  but  one  of 
them  is  due  before  the  other,  that  which  is  first  due  is  regarded  as 
the  oldest.  (5)  Where  the  debts  are  of  the  same  date,  and  ai*e 
otherwise  equal  as  to  antiquity  and  importance,  payment  made 
without  express  stipulation  is  appropriated  to  all  of  them  in  propor- 
tion. (6)  Where  all  the  debts  are  of  the  same  date,  and  bear 
interest,  payment  is  regarded  as  appropriated  first  to  the  interest, 
and  thereafter  to  the  capital  (46,  8  §  16). 

The  rule  that  appropriation  on  account  of  interest  has  precedence  to  appro- 
priation on  account  of  capital,  does  not  refer  to  interest,  due  by  the  debtor  when 
he  is  in  default,  which  runs  from  the  date  of  judicial  interpellation  (Pothier, 
Contrad»t  §  668). 
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Where  the  creditor  pays  himself  out  of  the  purchase  price  of  an  h3rpothecated 
property  or  thing,  which  he  has  caused  to  be  sold,  appropriation,  in  such  a  case^ 
takes  place  with  regard  to  the  debt  for  which  the  hypothecation  or  pledge  was 
granted,  sooner  than  with  regard  to  debts  for  which  it  was  not  granted,  no 
matter  whether  it  is  important  to  the  debtor  or  not  that  the  latter  debts  should 
be  discharged  before  the  hypothecary  debt  If  the  hypothecary  debt  bears 
interest,  the  creditor  can,  in  such  a  case,  first  appropriate  the  purchase  price 
to  the  interest,  and  thereafter  to  the  principal.  If  the  property  has  been 
hypothecated  for  several  debts,  appropriation  is  first  made  to  the  debt  which 
is  most  secured  by  the  hypothecation :  thus  if  certain  debts  are  secured  by  special 
mortgage,  and  others  by  general  mortgage,  appropriation  of  the  purchase  price 
win  first  go  to  discharge  the  special  mortgage. 

The  foregoing  ndes  were  followed  in  WilheMs  Estate  vs.  Shepstone  (N.  E. 
1878-9,  p.  1),  where  it  was  laid  down  that  a  specific  allocation  of  a  payment 
ought  to  be  declared  at  the  time  it  is  made ;  if  not,  payment  is  considered  as 
haying  been  made  upon  the  debt  which  bears  most  heavily.     In  StewarVs 
ExeaOor  vs.  De  Morgan  (2  E.  D.  C.  211),  it  was  said  by  Shippard,  J. :  "  The 
doctrine  of  appropriation  of  payment  is  laid  down  in  the  Digest  (46,  3)  and  the 
Code  (8,  43).     Fothier,  in  his  edition  of  the  Pandects,  has  collected  together  all 
the  texts  of  the  Boman  Law  on  this  subject,  and  the  general  results  will  be 
found  summed  up  in  his  Treatise  on^  Obligations  (pt.  3,  c.  1,  art.  7 ;  §§  628 — 
535;  my  edition— 1860 — 5§  662 — 568  ;  cf.  Story's  Equity  Jurisprudence,  §  459  d). 
The  law  of  Holland  adhered  closely  to  the  rules  of  the  Boman  Law  as  to  appro- 
priation of  payments,  as  will  appear  on  comparing  with  the  texts  above  cited 
the  following  authorities — Grotius  {Introduction,  3,  39,  15),  Sande  {Decisiones 
Frisicae,  3,   16,  3),  Yoet,  Menochius  (De  praesumptionihus,  3,   136),  Pereziua 
{FraeUdioiies  in  Codicem,   8,  43,  20),  Burge  {Commentaries,  vol.  3,  p.  826). 
Without  exception  the  authorities  concur  in  stating  the  first  rule  to  be  that  the 
debtor  has  the  power  of  declaring  on  accoimt  of  what  debt  he  intends  to  apply 
the  sum  which  he  pays.    Menochius  fully  admits  this,  though  he  commences 
his  disquisition  on  the  subject  by  laying  it  down  that  the  debtor  in  a  doubtful 
case  must  be  presiuned  to  have  intended  first  to  pay  that  debt  the  non-  payment 
of  which  would  involve  infamia ;   even  in  this  case,  however,  the  express 
declaration  of  the  debtor's  intention  must  prevaiL    That  this  is  also  the  general 
rale  of  English  Law  is  well  established*  ...  In  Manning  vs.  Western  (2  Yem. 
606)  the  Lord  Chancellor  Cowper  laid  it  down  that  the  rule  guicquid  sdtvitur, 
sohritur  ad  modum  solventis,  applies  only  to  cases  where  the  debtor  declares  at 
the  time  on  what  account  he  pays,  while  if  his  payment  be  general,  the  appro- 
priation is  within  the  power  of  the  receiver.     But  by  our  (Dutch)  law  this 
dictum  cannot  be  received  without  restriction,  the  rule  with  us  being  that  if  the 
debtor  at  the  time  of  paying  makes  no  application,  the  creditor  to  whom  the 
money  is  due  for  different  causes,  may  make  the  appropriation  either  verbally 
or  by  the  terms  of  the  receipt  he  gives,  provided  that  the  application  be  made 
on  tiie  instant,  and^that  it  be  equitable  {Digest,  46,  3,  1,2);  otherwise  the  rulo 
applies  that  when  the  application  has  neither  been  made  by  the  debtor  nor  by 
the  creditor,  it  ought  to  be  made  to  that  debt  which  the  debtor  at  the  time  had 
the  most  interest  to  discharge.  .  .  .  According  to  English  authoritiee,  the 
intention  of  the  person  making  the  payment  may  not  only  be  manifested  by 
him  in  express  terms  {Ex  parte  Imhert,  1  De  G.  &  J.   162),  but  it  may  be 
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inferred  from  his  conduct  at  the  time  of  payment,  or  from  the  nature  of  the 
transaction  {Young  ys.  English,  7  Beay.  10) ;  and  in  England  it  seems  that  the 
creditor  is  not  (as  by  the  law  of  this  Colony — [that  is,  Boman-Dutch  Law]) 
bound  to  make  an  immediate  appropriation,  but  may  do  so  at  any  time  before 
action.  .  .  .  The  whole  doctrine  of  the  Boman-Dutch  Law  as  to  the  appropria- 
tion of  payments  turns  upon  the  intention  of  the  debtor,  either  express,  imjdied, 
or  presumed ;  express,  when  he  has  directed  the  application  of  the  payment,  as 
in  all  cases  he  has  a  right  to  do ;  implied,  when  he  knowingly  has  allowed  the 
creditor  to  make  a  particular  application  at  the  time  of  payment,  without 
objection;  presumed,  when  in  the  absence  of  any  such  special  appropria- 
tion, it  is  most  to  his  benefit  to  apply  it  to  a  particular  debt."  See  also 
Colqulioun  (§  1836). 

In  Brady  and  Ryan  vs.  Standard  Bank  (2  £.  D.  C.  186),  the  plaintifb  paid 
into  the  defendants'  branch  bank  at  Burghersdorp,  Cape  Colony,  a  sum  of 
money,  to  be  remitted  to  the  defendants'  branch  at  Port  Elizabeth,  Cape 
Colony,  for  the  express  purpose  of  paying  and  retiring  on  presentation  at  Port 
Elizabeth  a  promissory  note  made  by  the  plaintiffs  in  fayour  of  Messrs.  Fooks 
and  Gimingham.  At  the  time  of  paying  in  this  money  at  Burghersderp  the 
plaintiffs  signed  a  deposit  slip,  drawn  up  by  the  bank  officials,  and  retained  by 
them,  stating  simply  *'  Credit  Messrs.  Fooks  and  GKmingham,  Port  Elizabeth," 
with  the  amoimt  paid  in.  The  defendants'  branch  at  Port  Elizabeth  placed  the 
money  to  the  credit  of  Messrs.  Fooks  and  Gtimingham's  oyerdrawn  account  with 
them,  and  refused  to  pay  the  promissory  note  on  presentation,  but  allowed  it  to 
be  dishonoured.  The  plaintiffs  were  sued  on  the  note  by  the  holders  thereof. 
It  was  held  that  the  defendants  were  liable  to  the  plaintiffs  in  an  action  to 
recoyer  the  sum  paid  in  on  the  note,  and  damages. 

803,  The  effect  of  payment  is  to  discharge  the  principal  debtor, 
together  with  his  sureties  and  hypothecations,  from  further  liability 
to  the  creditor,  the  obligation  being  discharged.  A  single  payment 
may,  under  certain  circumstances,  discharge  several  obligations. 
This  takes  place  where  that  which  is  given  in  satisfaction  of  an 
obligation  is  at  the  same  time  the  subject  of  another  obligation.  If 
A.  agrees  to  sell  to  B.  the  thing  given  to  B.  in  pledge  for  money  lent 
by  B.  to  A.,  in  lieu  of  the  money  lent,  payment  of  the  thing  given 
in  pledge  at  once  discharges  both  the  obligation  arising  out  of  the 
loan,  and  the  obligation  arising  out  of  the  sale  to  B.  of  the  thing 
which  was  pledged  to  him.  This  rule  applies  even  in  cases  where 
there  are  several  creditors.  If  A.  owes  money  to  B.,  and  at  the 
request  of  the  latter  pays  the  debt  to  C,  to  whom  B.  is  indebted  in 
a  like  sum,  such  payment  will  discharge  two  liabilities  at  the  same 
time — that  of  A.  and  that  of  B.  The  same  rule  may  apply  where 
there  are  several  debtors.     Thus,  if  A.,  acting  on  B.'s  mandate. 
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lends  C.  a  sum  of  money ,  payment  by  C.  will  discharge  his  own 
liability  on  the  loan,  and  B/s  liability  on  the  mandate.  The 
foregoing  rule,  that  when  there  are  several  obligations  which, 
though  originating  from  different  causes,  yet  have  the  same  thing  as 
their  subject-matter,  payment  on  one  of  such  obligations  discharges 
the  other,  is  not  applicable  when  the  debtor  who  made  payment  has 
the  right  to  claim  cession  of  actions  by  the  creditor  against  the 
debtor  on  the  other  obligation.  Thus,  in  the  instance  last  given,  of 
a  loan  by  a  creditor  to  a  third  party  on  the  mandate  of  another,  if, 
before  the  person  to  whom  the  money  is  lent  repays  it,  the  person 
who  gave  the  mandate  pays  the  creditor  in  order  to  free  himself  from 
his  liability  on  the  mandate,  the  obligation  of  mandate  is  discharged, 
but  the  person  who  gave  the  mandate  may  claim  cession  of  action 
against  the  borrower,  the  obligation  on  the  loan  still  remaining  in 
full  force.  We  see  thus  that  payment  by  one  debtor  discharges  all 
other  persons  liable  on  the  contract  or  obligation,  unless  the  person 
making  payment  has  received  cession  of  action  from  the  creditor 
against  the  other  debtor  or  debtors.  All  persons  who  are  liable  to 
pay  a  debt  may  claim  cession  of  action  to  them,  on  payment  of  the 
debt  Thus,  as  we  shall  see,  a  surety  who  pays  a  debt  must  obtain 
cession  of  action  from  the  creditor  against  the  principal  debtor  or 
other  sureties  in  order  to  enable  him  to  recover  from  them.  Where 
a  creditor,  by  granting  a  discharge  to  a  debtor,  has  put  it  out  of  his 
power  to  cede  actions  against  such  debtor,  he  may,  on  suing  the 
other  debtors,  such  as  sureties,  without  tendering  cession,  be  met 
by  an  exception  in  so  far  as  his  claim  for  the  discharged  debtor's 
share  of  the  debt  is  concerned  (exceptio  cedendarum  aciionum).  In 
other  words,  where  a  creditor  sues  a  debtor  without  being  able  to 
tender  or  give  cession  of  action  against  the  co-debtors,  he  cannot 
recover  the  whole  amount  of  his  claim,  but  must  subtract  from  the 
claim  the  amount  which  the  debtor  who  is  sued  would  have  been 
able  to  recover  from  his  co-debtors.  Cession  of  actions  does  not 
take  place  ip$ojure,  but  must  be  claimed  at  the  time  of  payment. 
Cession  takes  place  without  being  demanded  where  a  person,  to 
avoid  protest,  of  his  own  accord  pays  a  bill  of  exchange  for  honour ; 
and  such  payment  for  honour  {tupra  prote»t)  gives  him  all  the  rights 
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of  the  holder.^  A  mortgage  creditor  who  pays  another  mortgage 
creditor,  in  order  to  strengthen  his  own  hypothecary  right,  need 
not  claim  cession  of  action.  Otherwise  cession  of  action  is  likewise 
necessary  in  the  case  of  hypothecary  claims.  As  a  rule,  payment 
of  part  of  a  debt  discharges  the  obligation  so  far  as  that  portion 
is  concerned ;  but  this  rule  has  certain  exceptions,   as  follows : 

(1)  Where  a  person  has  the  choice  of  paying  one  of  two  things, 
and  only  pays  a  portion  of  one  of  them,  such  payment  does  not 
in  any  way  discharge  the  liability.  Thus,  if  A.  promises  his 
daughter,  for  a  dowry,  a  cow  or  202.,  and  pays  the  bridegroom  101., 
the  obligation  to  pay  the  remaining  lOZ.  is  not  discharged,  so  long 
as  the  cow  lives,  before  the  balance  of  102.  is  paid.  If  A.  thereafter 
gives  the  cow  to  his  daughter,  the  payment  of  lOZ.  is  null  and  void, 
and  A.  can  demand  repayment  of  the  102.  If,  however,  the  cow 
dies  after  A.  has  paid  his  son-in-law  lOZ.,  it  can  no  longer  be  paid, 
and  the  only  debt  in  existence  is  the  sum  of  202.  The  payment  of 
102.  then  becomes  valid,  and  half  of  the  obligation  is  discharged. 

(2)  Where  there  is  an  obligation  to  pay  a  species  of  a  certain  genug 
or  class,  in  which  case  the  same  principles  apply  as  in  the  case  of 
an  obligation  giving  a  choice  of  payment.  Thus,  if  A.  promises  his 
daughter,  for  her  dowry,  a  horse  which  is  not  specified,  and  in 
satisfaction  of  his  promise  gives  her  the  share  he  has  in  a  horse 
belonging  to  him  and  his  neighbour,  he  is  in  no  way  discharged 
from  his  liability  to  pay  a  horse,  unless  he  obtains  his  neighbour's 
share  of  the  horse  held  in  common  and  parts  with  it  to  his  daughter. 

(3)  Where  a  creditor  takes  certain  things  in  satisfaction  of  a  money 

debt,  and  some  of  these  things  are  claimed  or  taken  in  execution  by 

a  third  party.     The  creditor  may  return  the  other  things,  and  claim 

payment  of  the  whole  amount  due  to  him.    Where  a  person  owes  a 

debt  subject  to  a  penalty  for  non-payment,  if  the  principal  debt  is 

paid,  the  penalty  cannot  be  recovered,  and  on  the  contrary,  if  the 

penalty  is  paid,  the  principal  debt  cannot  be  recovered  except  to  the 

extent  to  which  it  exceeds  the  penalty  (46,  8  §  18). 

Yoet  says  that  if  a  person  owes  annual  payments,  and  produces  receipts  for 
payment  for  three  successive  years,  what  is  due  for  the  period  preceding  the 

1  Cession  of  actions,  so  far  as  bills  of  exchange  and  promissory  notes  are  concerned, 
is  practically  unknown  at  the  present  day. 
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three  years  in  questioxi  is  presumed  to  haye  been  paid,  unless  there  is  strong 
docomentary  evidence  to  the  contrary*  The  same  thing  applies  if  payment  must 
be  made  half-yearly,  and  three  suocessiye  half-yearly  receipts  are  produced. 
When  money  is  paid  upon  a  condition,  and  the  condition  fails,  and  the  money 
is  retained,  the  transaction  is  to  be  regarded  as  if  no  money  had  been  paid  {In  re 
Cragg8,  7  N.  L.  B.  10). 

804*  PaymoDt  may  be  proved  either  by  witnesses  or  by  writing. 
Voet  states  that  in  his  day  two  witnesses  were  sufficient,  but  it  must 
here  be  laid  down  that  at  present  oral  evidence  of  payment  must  be 
given,  and  it  will  be  weighed  in  the  same  manner  as  other  oral 
evidence.  Payment  is  validly  proved  by  a  writing  of  release,  or 
receipt  (quitanUe  or  kwitantie),  which  has  the  same  weight  as  a 
bond  or  other  written  obligation  has  in  proving  a  debt.  As  a  proof, 
says  Voet,  that  a  receipt  is  in  one  respect  stronger  evidence  than  a 
bond  or  vmtten  obligation,  the  exception  that  the  money  was  never 
paid  over  (exceptio  rum  numeratae  pectmiae)  may  be  opposed  within 
two  years  after  the  making  of  the  bond  or  written  obligation,  while 
in  the  case  of  a  receipt  it  must  be  pleaded  within  thirty  days  after 
the  making  thereof.  Where  a  debtor  makes  payment  of  a  bond  or 
written  obligation,  the  creditor  is  bound  to  deliver  up  to  him  not 
only  the  bond  which  remains  in  his  hands  without  cause,  but  the 
receipt  as  well ;  and  the  debtor  cannot  be  compelled  against  his  will 
to  make  payment,  unless  a  receipt  for  the  bond  or  written  obligation 
is  tendered  to  him.  The  mere  return  of  the  bond  or  written  obliga- 
tion, cancelled  or  erased  or  torn,  will  not  operate  as  a  receipt :  for 
the  mere  production  by  the  debtor  of  the  bond  or  document,  cancelled 
or  torn  or  erased,  is  no  proof  of  payment,  unless  the  debtor  proves 
that  the  document  so  cancelled  was  returned  to  him  by  the  creditor. 
It  is  dear  {Boshoffys.  Williamson^  Phipson's  N.  B.  46)  that  lapse 
of  time  does  not  legally  and  of  itself  create  a  presumption  of  payment 
(46,  8  §  15). 

C.  Interest. 

805*  Interest,  in  its  widest  sense,  is  a  quantity  or  amount  which 
is  accessory  to  the  capital  or  principal  sum  which  is  due,  and  consists 
in  a  thing  of  the  same  class  or  genus.  It  may  be  the  subject  of 
special  agreement,  or  an  obligation  to  pay  interest  may  arise  by  mere 
operation  of  law.     The  payment  of  interest  in  terms  of  an  agreement 
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is  a  fulfilment  of  the  contract,  while  the  payment  of  interest  by 
virtue  of  a  disposition  of  the  law  is  a  remedy  for  such  breaches  of 
contract  as  are  contemplated  by  the  law.  The  parties  to  ati  agree- 
ment may  have  in  contemplation,  at  the  time  when  the  agreement 
is  entered  into,  some  future  breach  thereof,  and  may  at  the  same 
time  contract  for  the  payment  of  interest  should  such  breach  take 
place,  but  not  otherwise ;  and  this  agreement  is  to  be  looked  upon 
as  a  subsidiary  to  the  original  agreement.  Interest  may,  accordingly, 
be  claimed  (a)  by  virtue  of  an  original  agreement  for  its  payment ; 
(b)  by  virtue  of  a  subsidiary  agreement  for  its  payment  in  case  of  a 
breach  of  the  principal  agreement;  and  (c)  by  operation  of  law, 
directing  the  payment  of  interest  for  such  breaches  of  contract  as  the 
law  has  in  contemplation.  Interest  differs  from  the  mere  payment 
of  damages,  for  the  assessment  of  damages  is  a  question  of  fact, 
which  a  Court  will  determine  upon  evidence ;  whereas  the  payment 
of  interest  (apart  from  ascertaining  the  fact  whether  or  not  it  has 
been  promised,  and  to  what  amount)  is  a  question  of  law,  and  it 
may  be  stipulated  for  in  a  liquid  document,  such  as  a  bond, 
promissory  note,  or  bill  of  exchange.  Moreover,  interest  is  claim- 
able only  by  agreement,  or  in  certain  cases  by  operation  of  law ; 
while  damages  are  claimable  for  every  breach  of  contract.  Interest, 
again,  differs  from  a  penalty  for  breach  of  contract,  for  a  penalty  is 
claimable  in  full  as  soon  as  the  breach  takes  place ;  whereas  interest 
increases  in  accordance  with  the  lapse  of  time.  Interest  is  usuaUy 
reckoned  at  a  percentage  rate — ^that  is  to  say,  the  computation  is  the 
proportion  of  the  amount  of  interest  (specified  by  agreement,  or 
fixed  by  law)  to  one  hundred,  which  is  taken  as  the  unit.  Thus, 
interest  which  amounts  to  one-twentieth  of  the  capital  sum  is 
reckoned  as  one-twentieth  of  one  hundred,  or  5  per  cent.  (22,  1 
§§  1,  2). 

806.  Voet  classifies  interest  as  compensatory,  penal,  and  lucra- 
tive. Compensatory  interest  is  that  which  is  paid  to  the  creditor  in 
lieu  of  damages  for  not  having  had  the  use  of  his  money  during  the 
term  the  debt  has  run — ^in  other  words,  it  is  a  compensation  for  the 
gain  which  might  have  resulted  had  he  personally  had  the  use  of  the 
money.    Penal  interest  is  that  which  is  paid  by  the  debtor  for  his 
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defiMilt  or  delay  in   payment  of  the  principal  debt.      Lucrative 
interest  is  that  which  is  pure  gain,  which  is  over  and  beyond  what 
the  creditor  himself  would  have  earned  had  he  personally  had  the 
use  of  the  money ;  although  it  is  virtually  a  compensation  for  the 
temporary  deprivation  of  the  creditor's  use.     Lucrative  interest 
includes  such  as  is  nsuriouSi  exceeding  the  legitimate  public  rate 
of  interest.     So  far,  the  South  African  Courts  have,  as  a  general 
rule  (with  one  or  two  exceptions)  been  free  from  the  disgraceful 
cases  which  frequently  come  on  for  trial  in  the  English  Courts, 
although  signs  are  not  wanting  that  the  practice  of  usury  is  gaining  a 
foothold  in  South  Africa.     Fortunately,  it  seems  to  be  the  desire  of 
the  South  African  Judiciary  to  discourage  any  attempts  to  foster  a 
system  by  which   human  ghouls  live   on  the  life-blood  of  their 
miserable  fellow-men.     The  only  case  in  South  African  Courts  in 
whi<^   an  attempt  was  made — ^though  without  success — ^to  exact 
an  inordinate  amount  of  interest  is  that  of  Taylor  vs.  HoUard 
(K.  &  B.  p.  78).     Jn  that  case  the  defendant  entered  into  an  agree* 
ment  with  the  plaintiff  in  England,  whereby  he  undertook  to  repay 
the  li^;ter  double  the  amount  of  money  (14,0002.)  lent  by  him  to 
defendant,  with  interest  at  8  per  cent.      The  Court  refused  to 
enforce  the  agreement  in  the  Transvaal,  as  being  of  an  usurious  and 
unconscionable  nature,  and  contrary  to  the  principles  of  Roman- 
Dutch  Law,  and  accordingly  reduced  the  amount  to  the  original 
sum  borrowed  (7,0002.),  with  interest  at  8  per  cent.    Where  interest 
has  been  promised  or  stipulated  at  an  amount  above  the  ordinary 
legal  rate,  the.  promise  or  payment  of  the  interest  is  not  wholly 
invalid^  and  the  promise  is  only  invalid  so  far  as  the  amount  above 
the  usual  rate  is  concerned.    If  the  interest  has  been  paid  to  the 
creditor,  the  amount  which  is  in  excess  of  the  legal  rate  may  be 
demanded  back,  or  otherwise  it  may  be  credited  against  the  principal 
sum,  if  that  has  not  yet  been  paid.     The  amount  up  to  the  legal  rate 
may,  of  course,  be  retained  by  the  creditor,  by  way  of  interest  (22, 
1  §§  4.  6). 

It  is  blear  that  the  parties  must,  where  interest  is  not  claimed  on  aocount  of 
default  {imra)  or  breach  of  agreement,  have  in  contemplation  the  having  to  pay 
interest,  and  must  agree  for  the  same  to  be  paid.  In  Smuts^  Executor  vs.  Behrms 
(N.  B.  1S72,  p.  71),  defendant  was  oo-prindpal  debtor  and  surety  in  eolidum 
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under  a  notarial  bond  for  payment  of  an  annuity  to  a  husband  and  wife  during 
their  lives,  the  oonsideration  being  the  price  of  land  sold,  and  the  bond  being 
terminable  on  the  payment  of  a  fixed  sum.  Plaintiff,  as  the  husband's  executor, 
sued  defendant  for  seven  unpaid  instalments,  with  interest  from  the  due  date  of 
each.  There  had  been  no  notice  to  the  surety  that  the  debtor  was  in  defuilt 
with  the  payments,  and  no  demand  for  the  instalments  when  due  had  been 
made  at  tiie  particular  place  at  which  they  were  payable.  It  was  decided,  on 
the  foregoing  facts,  that  the  defendant  was  not  liable  for  interest  on  unpaid 
instalments,  inasmuch  as,  under  the  bond,  the  annual  instalments  wore 
themselves  substantially  interest,  and  there  was  a  presumption,  arising 
from  the  &cts,  that  the  surety  did  not  anticipate  having  to  pay  such 
interest. 

807.  The  case  of  Dyason  vs.  Ruthven  (3  S.  282)  laid  down  that, 
according  to  Boman-Dutch  Law,  there  is  no  law  at  present  in  force 
in  the  Gape  Colony  limiting  the  rate  of  interest  to  6  per  cent.  This 
would  appear  to  be  the  law  throughout  South  Africa,  although  in 
Taylor  vs.  HoUard  (K.  &  B.  78)  it  was  said  by  Kotze,  CJ.: 
*^  By  Boman-Dntch  Law  excessive  usury  was  not  only  prohibited, 
it  could  also  be  punished  criminally.  By  edict  of  the  Emperor 
Charles  V.  (October  4th,  1680,  §  8),  transactions  by  merchants 
founded  in  usury,  as  being  prejudicial  to  the  general  welfeure,  are 
rendered  null  and  void.  •  •  •  In  Sutherland  vs.  EUiott  Brothers 
(1  M.  101),  Menzies,  J.,  gave  it  as  his  opinion  that  the  laws  against 
usury  were  in  full  force  in  South  Africa.  Although  at  the  present 
day  criminal  proceedings  are  not  likely  to  be  instituted  against 
usurers.  Courts  of  justice  will  not  countenance  usury  (using  that 
term  in  the  sense  of  excessive  and  exorbitant,  and  not  merely  high 
interest),  upon  the  ground  that  this  would  be  contrary  to  good 
morals,  the  interest  of  our  citizens,  and  the  policy  of  our  laws.  I 
also  think  that  an  obligation  or  agreement  in  which  usury,  ue., 
interest  above  the  current  rate,  is  charged,  will  no  longer  in  Sonth 
Africa  be  considered  absolutely  void,  but  that  the  obligation  will  be 
held  valid  and  enforceable  so  far  as  it  is  possible  for  the  Courts  to 
do  so,  without,  however,  allowing  excessive  usury."  Kotze,  C.J., 
did  not  state  what,  in  his  opinion,  was  the  legal  rate  of  interest. 
But  in  Dyason  vs.  Ruthven^  Bell,  J.  (whose  opinion  coincided  with 
the  views  of  Hodges,  C.J.,  and  Watermeyer,  J.),  said :  "  Upon  m 
review  of  all  these  [Dutch]  Placaats,  Resolutions,  Decisions, 
Proclamations,  and  Comments,   the  conclusion  to  which  I  have 
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come  is  that  there  is  no  law  of  force  within  this  [Gape]  Colony 
declaring  that  no  party  shall  in  any  case  be  entitled  to  stipulate  for 
a  higher  rate  of  interest  than  6  per  cent.,  and  that  a  stipulation 
between  merchants  for  the  payment  of  interest  after  the  rate  of  12 
per  cent,  per  annum  is  unlawfuL  But  it  will  not  necessarily  follow 
firom  this  that  there  is  no  law  in  this  country  regulating  what 
interest  may  be  taken  under  a  stipulation  or  without  a  stipulation. 
The  question  whether  this  or  that  rate  of  interest  may  be  taken  in  any 
partictUar  case  will  he  a  question  of  circumstances  determinable  by  the 
Court  according  to  iJie  facts  and  circumstances  of  the  case^  and 
according  to  what  may  be  found  to  be  the  current  market  rate  of  interest 
from  information  howsoever  derived.  This  seems  to  me,  after  a 
careful  consideration  of  all  the  authorities^  to  have  been  neither 
more  nor  less  than  the  state  of  the  law  in  Holland.  .  •  .  We  do  not 
find  in  any  of  the  authorities  a  reference  to  the  Code  [of  Justinian] 
as  authority  for  a  particular  rate  of  interest,  in  particular  cases  as 
distinguished  from  others.  But  although  the  Code  sanctioned  the 
principle  of  interest  being  stipulated  for  beforehand^  it  left  untouched 
the  great  class  of  cases  in  which  interest  was  claimed  without 
stipulation^  because  of  default  or  delay  in  the  debtor.  The  Courts 
at  first  not  having  the  same  views  as  are  nowadays  entertained  in 
regard  to  the  nature  of  interest  upon  money,  did  not  see  their  way 
to  allowing  it  in  cases  where  there  had  not  been  any  previous 
stipulation  for  it.  They  seem,  however,  very  soon  to  have  got  over 
this  difficulty,  and  to  have  allowed  interest  in  these  cases  according 
to  what  they  considered,  from  such  evidence  as  was  before  them,  to 
be  the  current  market  value  of  money  at  the  time,  and  the  interest 
xxpon  the  national  debt  seems  to  have  been  taken  to  be  the  great  index 
of  this  market  value,  for  the  cases  show  that  as  the  interest  upon  the 
public  debt  varied,  so  did  the  rates  allowed  by  the  Courts.  This  is 
all  that,  in  my  opinion,  the  authorities  which  have  been  referred  to 
establish.  It  is  no  doubt  true  that  6^,  and  later  6,  per  cent,  seems 
to  have  been,  and  to  have  been  considered  to  be,  the  customary  rate 
of  interest  in  Holland.  Accordingly,  Van  Leeuwen  (iZ.  D.  L.  4, 7, 
S;  2  K.  67)  says :  *  Where  interest  has  been  stipulated,  but  it  has 
not  been  said  for  how  much,  or  at  what  rate,  it  will  be  computed 
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at  such  a  rate  as  is  usually  agreed  upon  according  to  the  custom  of 
the  country  or  place  where  the  stipulation  is  made.'  One  looks  in 
vain  for  a  declaration  by  the  Court  that  any  particular  rate  of 
interest  was  the  only  rate.  We  have  the  expressions  that  the  Court 
would  aUow  this  or  that  rate  in  such  and  such  cases,  but  that  is  not 
the  language  used  where  the  law  has  already  laid  down  a  rule 
according  to  which  the  Courts  must  regulate  themselves.  It  is  the 
language  used  by  a  Court  exercising  its  equitable  powers  in  order  to 
do  justice  between  the  parties  in  cases  where  it  is  not  restrained  by 
positive  law.  It  is  also  true  that  6  per  cent,  seems  for  a  length  of 
time  to  have  been  considered  the  market  rate  of  interest  in  the 
[Cape]  Colony,  and  probably  it  is  the  market  rate  at  the  present 
moment.  That  is  the  rate  which  tliis  Court  has  been  in  the  habit  of 
allowing  in  cases  where  interest  has  been  due  ex  mordy  and  it  is 
probably  that  which  it  will  continue  to  allow  in  such  cases  until 
there  be  a  change  of  circumstances.*'  Watermeyer,  J.,  said :  "  This 
Court,  if  prayed  to  set  aside  a  stipulation  for  interest,  would  be 
bound  to  inquire  into,  and  obtain  the  best  testimony  respecting  the 
current  rate,  the  nature  of  the  risk,  the  circumstances  attendant  on 
the  agreement,  and  thereupon  we  should  give  our  judgment,  most 
certainly  not  lightly  setting  aside  a  stiptdcttiony  but  in  like  manner 
not  permitting  extortion.  ...  As  respects  the  local  enactments  and 
local  custom,  Mr.  Brand  has,  I  think,  clearly  established  that  very 
nearly  from  the  foundation  of  the  Colony  the  legal  interest  has  been 
6  per  cent.  The  Courts  have  adjudged  6  per  cent.,  and  wherever  in 
any  enactments  mention  has  been  made  of  interest,  6  per  cent,  has 
been  named  as  the  legal  rate.  .  .  .  Being  therefore  guided  by  the 
same  principles  which  governed  in  the  Courts  of  Holland,  in  the 
absence  of  any  class  and  definite  local  enactment,  I  hold  that  the 
defendant  has  failed  in  his  plea,  that  it  is  not  established  that 
stipulations  for  interest  beyond  6  per  cent,  are  illegal,  and  that  if 
any  stipulation  of  interest  be  attacked  as  liable  to  reduction,  on  the 
ground  of  usury  or  extortion,  this  can  only  be  done  by  offering  proof 
of  the  usury  and  extortion  in  the  particular  case."  The  Supreme 
Court  of  Natal  has  made  no  definite  statement  on  the  subject, 
though  in  Elandsfontein  Gold  Mining  Co.  yb.  McEwan  (10  N.  L.  R. 
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52)  it  was  held  that  an  agreement  to  pay  interest  at  a  rate  *^  not 
exceeding  10  per  cent."  is  not  binding  for  more  than  the  legal  rate, 
6  per  cent.  This  case  did  not  lay  down  what  the  view  of  the  Gonrt 
would  have  been  had  the  stipulation  been  to  pay  10  per  cent.  But 
it  seems  that  the  Court  took  the  legal  rate  to  be  6  per  cent,  in  cases 
where  there  was  no  stipulation  for  a  definite  rate  of  interest.  This 
is  clear  from  Field  vs.  Henning  (N.  R.  1867,  p.  250),  where  it  was 
decided  that  where  no  special  rate  of  interest  has  been  agreed  upon, 
a  mercantile  custom  to  charge  12  per  cent,  on  current  accounts  will 
not  justify  a  higher  rate  than  6  per  cent,  on  such  accounts.  That  is 
to  say,  the  Court  did  not  indicate  what  its  decision  would  have  been 
if  a  special  rate  of  interest  had  been  agreed  upon.  It  is  clear,  then, 
that  from  the  dicta  and  decisions  in  the  foregoing  cases  the  following 
rules  may  be  deduced  :  (1)  There  is  no  rule  providing  for  a  fixed 
legal  rate  of  interest  beyond  which  parties  cannot  be  held  liable. 
(2)  Where  there  is  no  stipulation  for  a  particular  rate  of  interest. 
South  African  Courts  (following  Roman-Dutch  Law)  will,  in  cases 
where  it  is  competent  to  decree  payment  of  interest  in  favour  of  a 
suitor,  give  judgment  for  the  customar}'  prevailing  rate  of  interest 
— ^which  seems,  at  present,  to  be  6  per  cent,  per  annum.  (8)  The 
question  whether  a  rate  of  interest  agreed  upon  by  the  parties  is  or 
is  not  usurious  is  a  matter  of  judicial  discretion,  and  the  Court  will 
take  into  consideration  all  the  circumstances  of  the  particular  case, 
in  such  a  manner  that  extortion  will  not  be  permitted,  while  at  the 
same  time  the  Court  will  not  lightly  set  aside  a  contract  to  pay 
interest  duly  entered  into. 

Yoet  (22,  1  §  3)  says  that,  according  to  the  custom  prevailing  in  his  time, 
annual  interest  could  not  be  charged  at  a  rate  exceeding  one-sixteenth  part  of 
the  principal  sum  (that  is,  6}  per  cent.)»  where  the  debt  was  secured  by  a  pledge 
{pignu$) ;  whereas,  in  ordinary  cases,  interest  was  allowed  at  the  rate  of  7  or 
8  per  cent,  (that  is,  where  there  was  no  pledge).  Yoet  cites  the  edict  of 
Charles  Y.,  S  B,  which,  for  the  benefit  of  public  commerce,  provided  that  **  no 
merchant  residing  and  doing  business  in  this  country  shall  lend  money  on  fruit 
or  profit  higher  than  the  penning  twelve  on  the  hundred  (12  per  cent.)  for  one 
year,  and  thereunder  at  tiie  rate  of  the  profit  which  he  might  be  able  to  make 
when  employing  the  said  money  in  trade ;  declaring  all  contracts  and  obliga- 
tions by  which  higher  profit  is  taken  to  be  usury,  and  consequently  null  and  of 
no  value."  Hodges,  C.J.,  in  Dyason  vs.  Ruthven^  doubted  very  strongly  if  this 
edict  could  be  relied  on  in  favour  of  a  contention  that  a  higher  rate  than  6  i)er 


606  THE  LAW  OF  CONXaACTS. 

cent,  was  not  chargeable.  Van  der  Linden  (InaUtOea,  1,  15,  3 ;  Juta,  p.  127) 
says :  "  In  loans,  especially  of  money,  interest  is  very  often  stiptdated  for.  And 
on  this  subject  we  have  to  remark :  1st.  That  this  stipulation  may  not  exceed 
six  per  cenL  If  more  is  stiptdated  for  it  is  held  to  be  umry,  and  is  punishable." 
On  this  Hodges,  0.  J.,  remarks :  "  If  the  authorities  cited  by  this  learned  author 
had  supported  this  statement,  it  would  have  been  very  much  to  the  purpose; 
but  the  authorities  (Oroiiw,  Loenitu^  and  FoeQ  cited,  so  far  from  confirming 
this  statement,  altogether  disprove  it  They  all  say  that  the  rate  of  interest 
was  undefined,  and  that  to  a  certain  extent  it  depended  upon  the  risk  which  the 
lender  incurred.  Loenius  says :  '  From  the  relation  of  others  I  have  xmder- 
stood,  and  also  from  Fiscal  de  Oroot  [Grotius],  that  in  our  country  here 
[Holland]  we  have  no  certain  rate  of  interest,  but  that  the  same  is  regulated 
according  to  drcumstanoes  of  times,  places,  and  persons ;  that,  therefore,  here, 
in  this  coimtry,  it  is  seldom  f otmd  that  any  one  by  stipulating  for  higher  interest 
is  reprobated  as  an  usurer.'  The  latest  text-writer  cited  was  Van  der  KeesseL 
(Dictataadjus  hodiemum),  and,  in  the  very  elaborate  article  which  was  read  from 
his  work,  I  do  not  find  that  he  was  able  to  find  any  certain  rule  in  Dutch  Law 
which  regulated  the  rate  of  interest,  and  he  arrived  at  the  conclusion  that  oa 
certain  mercantile  transactions  he  should^think  it  lawful  to  stipidate  8  per  cent, 
on  the  capital.  That  the  rate  of  interest  fluctuated  is  abimdantly  proved  by  all 
the  authorities ;  and  coimsel  for  the  defendant  himself  discovered  in  the  public 
offices  of  this  [Gape]  Colony  a  bond  passed  in  1656,  reserving  7  per  cent,  interest, 
and  another  in  1658,  reserving  9  per  cent. ;  and  although  it  may  be  admitted 
that  for  a  very  long  period  of  time  6  per  cent,  was,  not  only  in  Holland,  but  in 
this  Colony  also,  the  usual  rate  of  interest,  especially  when  money  was  lent 
upon  mortgage,  and  although  in  the  instructions  to  notaries,  and  other  docu- 
ments, 6  per  cent  has  been  described  as  being  the  legal  rate  of  interest  in  tius 
Colony,  all  these  circumstances  appear  to  me  to  fall  very  far  short  of  a  positive 
law  which,  like  the  statutes  in  England  [repealed  by  17  &  18  Yiot  c  90] 
and  other  coimtries,  prohibit  and  disallow,  and  declare  to  be  usurious,  the 
bargaining  for  interest  beyond  a  certain  prescribed  rate.  It  la  further  to  be 
remarked,  in  conclusion,  that  not  one  solitary  case  has  been  referred  to,  to  show 
that  persons  who  had  reserved  more  than  6  per  cent  interest  were  ever  prosecuted 
in  Holland,  or  in  this  Colony,  for  the  crime  of  usury — an  offence  well  known  to 
the  law."  See  Mxdler  vs.  ReddinghuyB  and  Another  (1  M.  41),  a  claim  for  pro- 
visional sentence,  in  which  the  Court  refused  to  allow  allegations  of  usury  to 
be  proved  by  parol  evidence  in  defence  against  the  provisional  daim ;  EenM  vs. 
Horak  (1  M.  40),  decided  on  the  ground  that  the  facts  offered  to  be  proved  by 
defendant  were  not  sufficient  clearly  to  establish  the  usury,  and  not  on  th^ 
ground  that  a  defence  of  usury,  offered  to  be  made  out  instantly  and  clearly  by 
parol  evidence,  ought  not  to  be  admitted  to  proof  in  bar  of  a  provisional  daim ; 
Michau  vs.  Van  Jaarweld  (1  M.  113) ;  Sutherland  vs.  Elliott  Brothers  (1  M.  99) ; 
Maynard  vs.  Malan  (1  M.  299) ;  Matthaeus  {De  CriminihuSy  47,  last  tit,  $  6) ; 
Grotius  {Dutcli  Consultations,  3,  147;  6,  pt  2,  55;  Introduction,  3,  10,  10;  and 
2,  48,  41 ;  De  Bruyn,  pp.  512—518,  527—529) ;  Van  der  Eeessel  (§§  545—547) ; 
Schoror  {ad  Grot.,  §§  48,  338) ;  Christinaeus  (Decisions,  1,  293). 

808.  It  is  clear  that,  by  Boman-Dutch  Law,  although  there  is 
no  rule  prescribing  the  legal  rate  of  interest,  the  interest  which  is 
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legally  demandable  (however  low  the  rate  per  cent.)  may  not  exceed 
the  principal  sum  on  which  the  interest  is  due.  But  in  this  com- 
putation will  not  be  reckoned  what  has  already  been  paid  by  way  of 
interest  Thus,  if  a  person  claims  interest  for  ten  years  at  5  per 
cent,  per  annum,  and  during  the  eleven  years  preceding  the  term  in 
question  has  annually  received  interest  at  the  rate  of  5  per  cent., 
he  will  succeed  in  his  claim ;  but  if  he  claims  interest  at  6  per  cent, 
for  twenty-one  years  in  succession,  he  will  only  be  allowed  interest 
at  the  rate  of  5  per  cent,  for  twenty  years.  So,  in  Roberts  vs. 
Booy  (4  E.  D.  C.  22 ;  see  also  Taylor  vs.  HoUard,  K.  &  B.  86), 
where  provisional  sentence  was  claimed  upon  a  mortgage  bond  for 
the  capital  and  twenty-one  years'  interest  at  10  per  cent.,  the  Court 
gave  judgment  for  the  capital  and  an  amount  of  interest  not  exceed- 
ing the  principal  sum,  provisional  sentence  being  refused  for  the 
remainder  of  the  interest  prayed  for.  In  the  same  way,  it  is  clear 
that,  by  Boman-Dutch  Law,  the  interest  may  not  be  turned  into 
capital,  upon  which  fresh  interest  is  to  be  charged.  In  other  words, 
the  charging  of  compound  interest  is  not  legal.  But  the  mere 
accumulation  of  interest  with  capital  will  not  vitiate  the  obliga- 
tion whereby  capital  and  interest  are  accumulated,  and  such  accu- 
mulation of  interest  with  capital  (anatodmnuB)  cannot  be  pleaded 
against  a  bond  fide  assignee  for  valuable  consideration  of  the  bond 
or  docnment  founded  upon,  where  the  bond  or  document  in  its 
preamble  (tn  gremio)  sets  forth  a  legal  cau$a  debiti  (cause  of  debt). 
But  where  the  holder  of  a  second  mortgage  pays  to  the  holder  of  a 
first  mortgage  on  the  debtor's  property  the  capital  sum  due,  with 
interest,  and  so  steps  into  the  place  of  the  first  mortgagee,  he 
cannot  claim  interest  from  the  debtor  on  the  interest  paid  by  him 
(the  new  first  mortgagee)  to  the  original  first  mortgagee  {Maynard 
vs.  Malan^  1  M.  299).  But  if  a  guardian  receives  the  interest 
due  to  his  ward,  and  appropriates  it  to  his  own  use,  he  is  liable 
for  interest  on  the  same ;  although,  even  from  a  guardian,  interest 
cannot  be  claimed  to  a  greater  amount  than  that  of  the  capital 
on  which  the  judgment  arises  (Niekerk  vs.  Niekerk,  1  M.  452).  An 
agent  who  collects  money  on  the  mandate  of  his  principal,  from 
his  principal's  debtors,  is  liable   for   interest   on   interest  which 
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he  has  collected  and  wrongfully  placed  to  his  own  uses  (22,  1 
§§  19,  20). 

809*  If  the  rate  of  interest  in  the  place  where  the  contract  is^ 
made,  and  is  to  be  executed,  is  greater  than  in  another  place,  the 
law  of  the  place  where  the  contract  was  entered  into,  and  has  to  be 
performed,  shall  prevail;  and,  says  Story,  J.  {Conflict  of  Laws^ 
8th  ed.  §  292 ;  following  Bodenburg  and  Burgundus,  who  agree 
with  Voet) :  **  The  question  whether  a  contract  is  usurious  or  not 
depends  not  upon  the  rate  of  the  interest  allowed,  but  upon  the 
validity  of  that  interest  in  the  country  where  the  contract  is  made 
and  is  to  be  executed.''  The  place  of  contract,  says  Voet,  ia 
generally  to  be  regarded,  not  as  that  where  the  agreement  to  pay 
was  made,  but  as  that  in  which  the  person  obliged  has  agreed  to 
make  payment.  On  the  subject  of  a  difference  in  the  rates  of 
interest  payable  in  two  countries,  Story  (§  298)  says :  ''  It  will  make 
no  difference  that  the  due  performance  of  the  contract  is  secured 
by  a  mortgage  or  other  security  upon  property  situate  in  another 
country  where  the  interest  is  lower.  For  it  is  collateral  to  such 
contract,  and  the  interest  reserved  being  according  to  the  law  of  the 
place  where  the  contract  is  made  and  to  be  executed,  there  does  not 
seem  to  be  any  valid  objection  to  giving  collateral  security  elsewhere 
to  enforce  and  secure  the  due  performance  of  a  legal  contract.  But 
suppose  a  debt  is  contracted  in  one  country,  and  afterwards,  in  con^ 
sideration  of  further  delay,  the  debtor  in  another  country  enters  into 
a  new  contract  for  the  payment  of  interest  upon  the  debt  at  a  higher 
rate  than  that  allowed  by  the  country  where  the  original  debt  was 
contracted,  but  not  higher  than  that  allowed  by  the  law  of  tiie 
country  where  it  is  so  stipulated ;  it  may  be  asked  whether  such 
stipulation  is  valid  ?  It  has  been  decided  that  it  is.  On  the  other 
hand,  suppose  the  interest  so  stipulated  is  according  to  the  rate  of 
interest  allowed  in  the  country  where  the  debt  was  contracted,  but 
higher  than  that  in  the  country  where  the  new  contract  is  made,  is 
the  stipulation  invalid  ?  It  has  been  decided  that  it  is.  In  each  of 
these  cases  the  lex  loci  contractus  (law  of  the  place  of  contract)  was 
held  to  govern  as  to  the  proper  rate  of  interest."  This  is  in  com- 
plete accordance  with  the  statement  of  Voet,  that  "  if  in  one  place  a 
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stipulation  for  a  heavier  rate  of  interest  is  permitted,  which  is 
forbidden  in  another  place,  the  law  of  the  place  where  the  contract 
was  entered  into  must  be  referred  to,  to  decide  the  question  whether 
the  agreement  has  provided  for  a  moderate  rate  of  interest  or  for  a 
rate  exceeding  the  limit."  The  foregoing  principles  were  applied  in 
TayUyr  vs,  HoUard  (K.  &  B.  78),  where  A.  advanced  to  B.  7,00W., 
and  received  from  him  in  return  promissory  notes  and  a  bill  of 
exchange,  amounting  in  all  to  14,000Z.,  together  with  interest  at 
8  per  cent, ;  7,000Z.  of  the  amount  due  was  for  the  money  actually 
advanced,  and  the  balance  of  7,000Z.  was  a  bonus  to  be  paid  by  way 
of  penalty  for  non*payment  of  the  original  sum  of  7,000Z.  (although 
the  amount  was  taken  collectively  in  the  notes,  and  no  mention  was 
made  of  a  penalty).  A.  obtained  judgment  against  B.  for  14,0002., 
with  interest  at  8  per  cent.,  in  the  Queen's  Bench  Division  in 
Eng^land.  He  afterwards  sought  to  have  this  judgment  enforced  in 
the  Transvaal  High  Court.  Defendant  pleaded  that  the  agreement 
could  not  be  enforced  in  the  Transvaal,  as  being  usurious.  It  was 
said  by  Kotze,  C.J. :  **  The  parties  did  not  merely  agree  to  pay  a 
fair  rate  of  interest  as  allowed  in  England ;  for  if  they  had  simply 
done  that,  and  the  English  rate  of  interest  were  higher  than  that 
followed  in  this  State,  the  contract  between  them  would  not,  upon 
that  simple  ground  alone,  have  been  void  for  usury  in  this  State.  In 
the  present  instance,  however,  the  plaintiff  stipulated  not  merely  for 
interest  in  the  event  of  non-payment  of  the  loan  on  the  due  date, 
but,  further,  that  he  should  receive  in  addition,  by  way  of  bonus,  a 
sum  of  money  equal  in  amount  to  that  advanced.  .  .  .  This  is 
something  quite  different  from  a  stipulation  for  the  payment  of  a 
legal  and  current  rate  of  interest,  which  may  happen  to  be  higher 
than  that  allowed  and  adopted  in  this  State.  ...  It  is  indeed  true 
that,  according  to  the  principles  of  International  Law,  the  validity 
of  a  contract,  not  to  be  performed  elsewhere,  entirely  depends  upon 
the  lex  loci  cantrcustus*  If  the  contract  be  valid  there,  it  is  valid  in 
every  other  country.  But  this  rule  admits  of  the  important  qualifi* 
cation  that  such  contract  be  not  contrary  to  the  public  law  and 
morality  of  the  place  where'  it  is  sought  to  be  enforced.  •  •  •  This 
Court  will  refuse  to  enforce,  to  its  full  extent,  a  contract  made  by 
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our  citizens,  in  which  double  the  amount  advanced,  with  interest,  b 
stipulated  for,  not  so  much  in  protection  of  the  promisor,  but  because 
to  countenance  such  proceedings  would  be  contrary  to  good  morals, 
the  interests  of  our  citizens,  and  the  policy  of  our  law.  The  hct  that 
we  have  to  deal  with  a  foreign  contract,  made  in  a  countiy  where 
the  usury  laws  are  repealed,  can  make  no  difference  "  (22, 1  §  6). 

The  leoognition  of  a  foreign  agreement  for  higher  interest  will  depend  upon 
the  bond  fide  conduct  of  the  parties. 

It  will  be  obseryed  that,  in  the  case  above  commented  on  {Taylor  vs.  ffoUard) 
the  contract — on  the  bill  of  exchange— was  performable  in  England,  and  it  was 
merely  sought  to  recognise  the  English  judgment  in  the  TransvaaL  In  this 
case  collateral  security  for  the  debt,  consisting  of  property  sitoate  in  the 
Transvaal,  had  been  given  by  the  defendant ;  but  this  did  not  affect  the  place 
of  contract.  In  the  converse  case,  if  an  agreement  had  been  entered  into  in  the 
Transvaal,  to  be  performed  there,  and  there  had  been  failure  of  performance, 
resulting  in  the  institution  of  a  suit  for  the  recovery  of  interest  (usurious 
according  to  Transvaal  Law)  in  the  English  Courts,  the  Courts,  following  the 
rule  laid  down  by  Story  and  Yoet,  would  have  been  unable  to  give  judgment 
for  the  usurious  interest,  although  this  might  have  been  permissible  if  the  con- 
tract had  been  entered  into  in  England.  See  PhiUi^  and  King  vs.  Farmer  (2 
M.  287). 

810*  Where  interest  has  been  agreed  upon,  the  form  of  agreement 
makes  no  difference,  according  to  Boman-Dutch  Law.  It  may  be 
formal  (stipulatio)^  or  formless  {pctetum).  If  the  agreement  does  not 
stipulate  the  precise  amount  of  interest  payable,  the  parties  will  be 
understood  to  have  contracted  for  the  customary  rate.  If  a  person 
borrows  money  for  a  year,  and  promises  to  return  the  principal  with 
interest  at  the  end  of  the  year,  he  cannot  return  the  principal  sum 
before  the  expiry  of  the  year,  without  paying  the  interest  for  the 
whole  year,  and  he  will  not  be  discharged  on  paying  interest  in 
proportion  to  the  time  during  which  he  has  had  the  use  of  the 
money — ^unless  the  money  had  been  lent  to  him  gratuitously,  without 
any  stipulation  for  interest  for  a  certain  period.  In  other  words, 
the  Court  will  decide  from  the  nature  of  the  agreement  for  what 
length  of  time  interest  is  to  run  (Van  L.,  jR.  D.  L.  4,  7,  4 ;  2  K.  58). 
If  a  person  agrees  to  pay  at  a  certain  rate  for  one  year,  and  con- 
tinues to  have  the  use  of  the  principal  beyond  that  year,  he  must  pay 
interest  for  the  additional  period  in  proportion  to  the  length  of  the 
time  of  use  of  the  money  (22,  1  §§  7 — 9). 
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81L  Again,  interest  is  held  to  be  due  for  default  in  payment  of 
money  agreed  upon,  even  if  no  agreement  to  pay  interest  has  been 
made.     There  is,  in  this  respect,  a  distinction  to  be  observed* 
There  is  no  role  that  interest  may  be  claimed  from  the  date  of  non- 
judicial mora  (default) — -judicial  mo9*a  being  taken  as  commencing 
from  the  date  of  summons.    But  it  seems  (Fraser  vs.  Norton^  2  M. 
215 ;  Fletcher  vs.  McLaglin,  Buch.  1875,  p.  98)  that  evidence  will 
be  allowed  of  a  mercantile  custom  to  charge  interest  on  accounts 
from  a  date  prior  to  the  date  of  summons ;  and,  in  awarding  such 
interest,  the  Court  will  take  into  consideration  the  question  whether 
the  creditor  made  timely  demand  for  payment  against  the  debtor* 
If  the  judgment  of  a  Court  does  not  provide  for  the  payment  of 
interest  from  the  date  of  summons,  and  the  judgment  becomes 
superannuated,  and  is  thereafter  revived,  the  Court  will  give  an 
order  for  the  payment  of  interest  from  the  date  of  the  new  judgment. 
The  amount  of  interest  which  the  Court  will  decree  is  the  rate 
customary  in  the  place  where  judgment  is  given.    If  the  debtor  and 
the  creditor  are  in  different  places,   in  which  different  rates  of 
interest  are  observed,  the  Court  will,  in  giving  judgment,   decree 
payment  of  the  rate  of  interest  customary  in  the  place  where  the 
debtor  resides,  and  where  he  can  be  called  upon  and  compelled  to 
make  payment — ^unless  another  place  of  payment  than  that  in  which 
either  party  resides  has  been  expressly  or  tacitly  indicated  in  the 
agreement.     The  exceptions  to  the  rule  that  one  is  not  liable  for 
extra-judicial  default  (that  is,  mora  before  issue  of  summons)  are : 

(1)  where  the  Court  recognises  a  trade  custom  allowing  such  interest ; 

(2)  where  there  is  delay  in  payment  on  a  very  large  mercantile 
transaction ;  (8)  where  a  purchaser  delays  to  make  payment  after  a 
certain  date  on  which  it  has  been  agreed  that  payment  shall  be 
made ;  (4)  where  the  purchaser  of  a  thing  has  suffered  eviction  (the 
taking  by  a  third  party,  the  rightful  possessor)  of  the  thing  bought, 
in  which  case  he  may  claim  not  only  restoration  of  the  price  of  the 
thing  bought,  but  interest  from  the  date  of  eviction  (22,  1  §  §  10    1^)  • 

812.  It  must  be  noted  that  though  interest  need  not  be  paid  until 
the  end  of  the  year,  where  a  yearly  term  is  stipulated  for,  the  rule  is- 
different  where  no  term  is  agreed  upon.    Thus,  where  no  term  of 
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payment  of  a  bond  was  presciibed,  and  the  bond  stipulated  that 
interest  should  be  payable  at  a  certain  rate  per  annum,  and  the 
plaintiff  claimed  provisional  sentence  within  a  year  of  its  making, 
the  Court  (Bmk  vs.  Cloete^  1  M.  16)  granted  provisional  sentence, 
as  the  contingency  of  the  capital  being  called  in  within  a  year  was 
contemplated.  This  decision  will  help  us  to  understand  the  defini- 
tion of  mora,  or  default.  It  is  a  blameworthy  and  obstructive  delay 
in  making  or  receiving  payment.  It  may  take  place  on  the  part  of 
the  creditor,  if  he  does  not  accept  a  thing  offered  to  him  in  a  lawful 
manner,  whether  the  thing  be  movable  or  immovable,  and  the  debtor 
gives  notice  that  he  is  prepared  to  transfer  it.  Mora  is  divided  into 
jiwra  ex  pernona  (default  so  far  as  the  person  is  concerned),  and 
inora  ex  re  (default  with  regard  to  the  thing  which  is  the  subject- 
matter  of  the  obligation).  Mora  ex  persona  takes  place  when  a 
person,  who  has  been  called  upon  for  payment  at  an  opportune  place 
and  time,  fails  to  make  payment.  The  demand  for  payment,  whether 
extra-judicial  or  judicial  (summons)  must  be  brought  to  the  notice 
of  the  debtor,  or  his  agent.  Mora  ex  re  takes  place  without  the 
making  of  any  interpellation  or  demand  upon  the  debtor — that  is  to 
say,  it  is  considered  to  happen  by  mere  operation  of  law,  without  the 
intervention  of  any  person.  From  this  arises  the  maxim  dies 
interpeUat  pro  hamine  (the  lapse  or  arrival  of  a  certain  day  stands 
in  the  place  of  a  proper  demand,  and  places  the  debtor  in  mora). 
The  maxim  applies  where  a  certain  date  has  been  fixed  upon  for 
performance  of  the  obligation.  If  no  such  date  has  been  fixed,  the 
creditor  must  make  the  usual  formal  demand ;  and  this  will  be  the 
case  where  performance  by  the  debtor  depends  upon  the  fulfilment 
of  a  certain  condition  by  the  creditor — ^for  the  fulfilment  of  the  con- 
dition must  be  brought  to  the  debtor's  notice  before  he  can  make 
performance,  and  his  only  means  of  ascertaining  fulfilment  of  the 
condition,  or  of  the  falling  due  of  the  debt  for  which  no  certain  day 
is  fixed  (which  is  equivalent  to  a  conditional  obligation),  is  by 
receiving  a  demand.  Among  those  who  are  held  to  be  in  legal 
mora  are  (1)  thieves,  who  are  considered  always  to  be  in  mord,  and 
under  an  obligation  to  restore  the  thing  stolen  ;  (2)  those  who  owe 
a  debt  to  a  minor  or  to  the  Treasury;  (8)  the  purchaser  of  a 
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property,  who  gathers  and  appropriates  the  fruits  or  income  thereof, 
but  does  not  pay  the  purchase-price ;  (4)  a  partner  who  converts  the 
partnership  property  to  his  own  private  uses,  and  persons  in  a 
similar  position  of  trust.     In  Thibart  vs.  Thibart  (8  M.  472)  it  was 
held  that  interest  is  due  from  the  day  of  payment  specified  in  an 
instrument  of  debt,  although  no  demand  has  been  made,  and  although 
the  instrument  does  not  stipulate  for  interest.     In  other  words, 
where  there  is  mora  ex  re,  that  is,  where  the  maxim  dies  interpellat 
pro  honUne  applies,  interest  runs  from  the  day  of  default,  even  if 
there  is  no  promise  to  pay  interest.    And  where  an  executor  over- 
paid the  heirs  of  a  deceased  person,  it  was  held  that  they  were  liable 
not  only  to  refund  to  the  executor  the  amount  so  over-paid,  but  to 
pay  interest  thereon  as  well  (Ban^es*  Executor  vs.  Mostert,  2  M. 
466).     In  Faure  vs.  Wright  (1  M.  21)  it  was  laid  down  that  where 
it  is  stipulated  in  a  mortgage  bond  that,  unless  the  interest  be  paid 
on  the  day  on  which  it  falls  due,  the  principal  and  interest  shall  be 
considered  as  due  without  notice,  provisional  sentence  will,  on  non- 
payment of  the  interest,  be  given  for  capital  and  interest,  where 
there  has  been  no  notice  calling  in  the  bond,  although  it  contains 
also  the  usual  clause  requiring  such  notice*     The  effect  of  mora  on 
the  part  of  the  debtor  is  to  create  a  liability  not  only  for  interest, 
but  for  fruits  and  profits  of  the  property  in  question,  and  for  any 
mcrease  in  value  after  delay  in  case  of  delivery,  where  the  thing 
itself  has  been  destroyed,  or  has  passed  into  other  hands,   and 
cannot  be  delivered.     If  a  creditor  delays  in   accepting  payment, 
where  property  has  been  pledged  to  him,  he  must  account  for  the 
fruits  of  the  property  given  in  pledge ;  and  the  risks  attaching  to  the 
thing  due  (perievlum  rei  debitae)  are  transferred  to  the  creditor.   In 
general,  default  only  harms  the  de&ulter,  and  not  his  co-debtor,  if 
the  latter  is  not  hunself  in  default.    Where  default  is  due  to  accident, 
orm  major  (such  as  the  act  of  enemies  of  the  State),  the  Court 
will,  in  its  equitable  jurisdiction,  absolve  the   defaulter  from  the 
consequences  usually  attaching  to  default,  by  granting  an  extension 
of  time,  or  varying  the  terms  of  performance.     Default  which  has 
already  been  committed  will  be  purged  or  excused  by  novation  of 
the  principal  debt,  or  by  a  discharge  or  renunciation  of  rights  on 
OL— VOL.  n  ®  ® 
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the  part  of  the  person  entitled  to  such  rights  on  account  of  the 
default,  or  by  default  subsequently  committed  by  the  opposite  party 
(who  had  up  to  that  time  been  entitled  to  certain  rights  on  account 
ofthe  first  default).  Thus,  if  the  creditor  and  debtor  are  in  different 
domiciles,  and  on  the  day  of  payment  the  creditor  is  not  at  the  place 
where  payment  is  to  be  made,  the  maxim  cUes  interpeliat  pro  hatnine 
applies,  and  the  debtor  is  liable  ;  but  if  it  afterwards  appears  to  be 
the  creditor's  fieiult  that  payment  was  not  made  at  the  place  agreed 
upon,  the  debtor  will  be  absolved  from  his  liability  for  mora.  If 
the  effect  of  mora  is  such  as  to  constitute  a  new  obligation  in  favour 
of  the  party  entitled  to  performance,  mora  will  not  purge  or  dis- 
charge the  new  obligation.  If  a  person  has  purchased  and  received 
delivery  of  a  thing  on  condition  that  the  property  shall  not  pass  if 
payment  is  not  made  at  the  due  date  {lex  commissoria),  and  fails  to 
make  payment  at  the  due  date,  a  subsequent  tender  of  payment  will 
not  take  away  the  seller's  right  to  reclaim  the  thing  sold  by  an  action 
in  rem  or  an  action  in  personam.  And  if  a  person  binds  himself  to 
deliver  or  do  something  on  a  certain  date,  under  a  penalty  in  case  of 
non-performance  on  the  due  date,  and  he  fails  to  perform  his  agree- 
ment, a  subsequent  tender  of  delivery  or  performance  will  not 
discharge  him  from  his  liability  for  the  penalty  on  account  of  mora 
(22,  1  §§  24—80). 

Ex  parte  City  Bank,  In  re  Colonial  Bank  (N.  E.  1875,  p.  27)  decided  that 
judicial  mora,  of  itself,  gives  creditors  generally  a  right  to  interest.  But 
In  re  Archhell  (N.  E.  1869,  p.  103)  decided  that  interest  cannot  be  allowed 
in  respect  of  a  judgment  debt  when  it  has  not  been  daimed  in  the  action  nor 
awarded  by  the  judgment  The  two  cases  are  entirely  distinct.  Judicial 
mora  runs  from  the  date  of  summons;  a  judgment  debt  originates  with  the 
judgment. 

In  Hyde  vs.  Kritzinger  and  Another  (0£L  Bep.  Transv.  1895,  p.  363),  where 
provisional  judgment  was  claimed  only  on  the  interest  on  a  bond  on  fixed  pro- 
perty, the  Court  refused  to  declare  the  property  executable.  This  case  followed 
Mutual  Life  Assurance  Society  vs.  Niekerk  (3  S.  0.  318),  decided  by  the  Gape 
Supreme  Court,  and  Meyer  vs.  Coetzee  (Trans.  0£L  Bep.  Oct  12th,  1894). 

The  fruits  which  are  due  on  Tnora  ex  re,  in  addition  to  interest,  include  natural 
products.  All  accessions  and  improvements  to  the  property,  accruing  after 
tnora,  likewise  go  to  the  person  in  whose  favour  rights  enure  on  account  of  mora 
(22,  1  §§  21—23). 

Interest  on  a  balance  of  account  for  goods  sold  and  delivered,  where  no  date 
of  payment  is  specified,  should  be  computed  from  the  date  of  issue  of  summons 
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{Francfi  v&  (hhcme,  2  N.  L.  B.  46),  unless  there  is  ooBolusive  evidence  of  a 
mercantile  cnstom  to  charge  interest  from  the  date  of  the  debt  or  some  other 
date  before  the  issae  of  summons  (as  in  Frcuer  ys.  Norton^  §  810  above). 

818.  The  mere  payment  or  tender  of  interest,  continued  through 
several  years,  without  any  other  preceding  cause  of  obligation  to  pay 
interest  (such  as  an  agreement  to  pay),  does  not  impose  an  obliga- 
tion to  pay  future  interest.  If  there  is  an  agreement  to  pay  interest, 
but  a  lower  rate  of  interest  than  was  promised  has  been  paid  and 
received  for  several  years,  to  the  knowledge  of  the  creditor,  a  tacit 
agreement  to  pay  at  the  lower  rate  for  the  future  will  be  considered 
to  have  been  entered  into — since  the  tendency  of  the  law  is  to 
release  rather  than  to  bind*  But  if,  for  several  years,  no  interest 
has  been  demanded  or  paid,  there  will  be  no  presumption  that  the 
parties  have  agreed  to  a  discontinuance  of  payment  for  the  remaining 
period ;  and  the  creditor  may  demand  payment  of  interest  for  the 
period  during  which  it  was  not  demanded  or  tendered — provided  the 
period  of  prescription  has  not  elapsed.  On  the  other  hand,  if 
it  appears  that,  as  a  matter  of  favour  to  the  debtor,  the  creditor  has 
not  demanded  payment  of  interest  for  past  years,  he  will  be  able  to 
claim  interest  for  the  future,  but  not  for  the  period  which  has 
elapsed.  The  obligation  to  pay  interest  ceases  entirely,  if  the 
creditor  has  granted  a  remission  thereof.  But  where  there  has  been 
an  incursion  of  the  enemy,  which  has  deprived  people  of  the 
beneficial  occupation  of  their  property,  although  rent  is  remitted  in 
proportion  to  the  period  during  which  there  has  been  no  beneficial 
occupation  of  the  property  leased,  there  is  no  remission  of  interest, 
whether  of  a  debt  secured  by  negotiable  instruments  or  hypotheca- 
tion of  immovable  property,  both  by  Roman  Law  and  Boman-Dutch 
Law,  and  the  law  only  grants  to  the  debtor  a  period  of  delay  in 
payment,  or  a  reduction  of  interest  in  accordance  with  circumstances. 
The  same  rule  applies  to  loss  caused  by  unwonted  drought,  inunda- 
tion, or  similar  calamity.  The  liability  to  pay  interest  ceases  if  the 
princii>al  debt  has  been  discharged  by  payment  without  the  mention 
of  interest,  or  if  it  has  been  discharged  by  prescription :  for  the 
removal  of  the  principal  debt  takes  away  that  which  is  accessory, 
and  the  person  to  whom  payment  is  made  has  the  option  of  applying 
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that  which  is  paid  to  interest  in  the  first  place,  and  the  balance  to 
the  principal.  Voet  states  that  mere  tender  of  payment  does  not 
interrupt  the  course  of  prescription,  but  that  there  must  be  payment 
into  Court  (consignation)  to  interrupt  prescription.  Where  a  debt 
which  bears  interest  has  been  arrested  by  a  third  party,  ith^  Injs 
claim  to  it,  the  interest  for  the  period  up  to  the  date  of  taking  in 
execution  or  arrest  should  be  paid  into  Court  by  the  debtor,  to 
abide  the  result  of  the  judgment.  But  there  is  no  liability  to  pay 
such  interest  if  interest  has  not  yet  begun  to  run,  or  is  not  doe  vpon 
agreement.  With  this  opinion  Van  Leeuwen  (i2.  D.  L.  4,  7,  9 ;  2 
K.  68)  agrees.  He  says  that,  in  the  absence  of  stipulatiaa  and 
neglect  of  payment,  no  one  is  liable  for  any  interest,  if  Ute  thing 
due  has  been  arrested  in  his  hands,  or  he  has  been  interdicted  finom 
paying,  or  does  not  know  any  f&cson  (for  instance,  in  an  action  for 
declaration  of  rights)  to  whom  he  can  freely  pay.  The  mere  iact 
that  the  eviction  of  (that  is,  the  laying  claim  to)  a  property  is 
threatened  does  not  absolve  the  debtor  who  has  received  traasfer 
and  promised  to  pay  interest  on  mora  from  his  liability  to  pay  interost, 
unless  he  has  paid  the  same  into  Court — ^for  he  cannot  eijoy  the 
fruits  of  the  property  and  escape  his  liability  for  interest  at  ike  aaaie 
time  (22,  1  §§  18—18). 

Where  soretiee  were  liable  for  interest  from  the  date  of  the  obligation  of  the 
principal  debtor,  and  not  merely  from  the  date  of  demand  upon  them,  a  tender 
only  a  tempore  liiii  ctmiestatae  (from  the  time  of  joinder  of  issue)  was  held 
insufficient  to  carry  costs  {Du  Toif$  Trustees  vs.  Smuts*  Executor  and  Another, 
2  M.  24).  Where  the  balance  of  a  maternal  inheritance  was  sued  for  and  judg- 
ment obtained  therefw,  the  Court  allowed  interest  to  be  reckoned  only  fn»n  the 
date  of  summons,  holding  the  father  to  have  been  a  bond  fide  possessor  during 
the  interval,  and  therefore  not  liable  for  interest  required  and  consumed  before 
joinder  of  issue  {Oleeuweek  v&  Bergh,  2  M.  396).  See  Wrights  Case  (Buck.  187S, 
p.  10). 

In  reference  to  cases,  such  as  Eraser  vs.  Norton  (§  811,  above),  where  there  is 
notice  of  a  commercial  usage  to  pay  interest  from  a  date  before  issue  of  summons, 
it  must  be  noted  that  De  Yilliers,  O.J.,  said  (in  Hofmeyr  A  Co.  vs.  Ejfendi,  7 
S.  0. 102),  **  where  a  plaintiff  sues  for  interest  from  a  date  prior  to  the  date  of 
the  summons,  he  takes  the  judgment  for  that  interest  at  his  own  risk.  For  it 
is  always  open  to  the  defendant  [in  default]  to  enter  appearance  and  reopen  ^be 
case  and  attack  the  judgment  as  far  as  the  interest  is  concerned." 

The  foregoing  remarks  on  interest  have  reference  to  that  which  is  due  as  a 
matter  of  ordinary  agreement  to  pay  interest,  and  that  which  is  due  by  way 
of  mora  or  default.    Interest  under  the  latter  category  is  due  for  breaok  of 
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€(»tnust ;  bat,  for  the  sake  of  oonyenienoe,  it  has  been  thought  desirable  to  treat 
at  one  and  the  same  time  of  interest  which  is  due  as  a  matter  of  ordinary 
performance,  and  that  which  is  due  for  non-performance. 

In  the  Transvaal,  in  consequence  of  the  war  between  Qreat  Britain  and  the 
kite  South  African  Bepublic,  special  statutory  provision  was  made  with  regard 
to  the  payment  of  interest  on  mortgages.  Proclamation  No.  32,  1902,  declares 
(§  2)  that  actions  may  be  brought  for  the  capital  sum  of  any  mortgage  bond 
secured  by  real  property  after  six  months  from  June  Ist,  1902.  Ordinance  42, 
1902,  applies  to  all  mortgage  bonds  passed  before  the  25th  October,  1899,  upon 
which  the  interest  for  any  period  between  the  date  of  the  Proclamation  of  Martial 
Law  and  the  Slst  May,  1902,  was  still  due  at  the  time  of  the  passing  of  this 
Ordinanoe  and  to  no  others.  Interest  was  not  deemed  to  be  due  within  the 
meaning  of  the  foregoing  sentence  where  any  arrangement  or  compromise  had 
been  entered  into  since  the  25th  October,  1899,  between  the  parties  with  regard 
to  the  payment  thereof.  Actions  for  the  capital  sum  of  mortgage  bonds  were 
postponed  to  January  Ist,  1904.  Bondholders  were  to  have  priority  in  respect 
of  deferred  interest.  Interest  was  to  be  payable  on  the  deferred  interest.  This 
Ordinanoe  was  not  to  apply  in  case  of  sequestration. 

(2)  Discharge  on  Non-Performance. 
A.  Waiver  and  Estoppel. 
814.  A  contract  may  be  put  an  end  to  without  performance  where 
one  of  the  parties,  who  is  entitled  to  performance  in  his  favour  by 
the  other  party,  by  his  conduct  indicates  that  he  is  willing  to 
dispense  with  performance,  or  acts  in  such  a  manner  that  he  is 
precluded  from  demanding  performance  by  the  other  party.  Waiver 
discharging  contract  consists,  then,  in  the  first  place,  of  an  agree- 
ment to  put  an  end  to  an  existing  agreement;  or,  in  the  second 
place,  of  conduct  amounting  to  an  agreement  to  discharge  an  exist- 
ing contract.  An  agreement  to  discharge  a  contract,  amounting  to 
waiver,  does  not  denote  a  new  agreement  which  is  to  take  the  place 
of  the  contract  which  was  previously  in  existence.  Waiver,  whether 
by  agreement  or  conduct,  puts  an  absolute  end  to  a  contract,  and  the 
contract  does  not  survive  or  continue  in  another  form,  as  it  does  in 
the  case  of  novation,  merger,  or  similar  modes  of  discharging  agree- 
ments. Waiver  by  contract  may  be  constituted  by  a  simple  agree- 
ment to  put  an  end  to  the  existing  contract.  Waiver  is  implied 
when  a  person's  conduct  is  such  as  to  deprive  him  of  his  remedy 
under  a  contract.  Thus,  in  the  EngUsh  case  of  Holme  vs.  Ouppy 
(8  M.  &  W.  887),  the  plaintiffs,  on  April  19th,  1886,  entered  into 
a  written  contract  to  build,  for  the  sum  of  1,700Z,,  a  brewery  for  the 
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defendants,  so  far  as  regarded  the  carpenters*  work,  within  the  space 
of  four  months  and  one  half  next  ensuing  the  date  of  the  agreement ; 
and,  in  default  of  completing  the  same  within  the  time  thereinbefore 
limited,  to  forfeit  to  the  defendants  402.  per  week  for  each  week  that 
the  completion  of  the  work  should  be  delayed  beyond  the  Slst 
August,  the  amount  to  be  deducted  from  the  said  sum  of  1,7001.,  as 
liquidated  damages.  There  was  thus  a  contract  to  pay  liquidated 
damages*  The  plaintiffs  did  not  begin  the  work  for  four  weeks  after 
the  date  of  the  agreement,  in  consequence  of  the  defendants  not 
being  able  to  give  them  possession ;  they  were  afterwards  delayed 
one  week  by  the  default  of  their  own  workmen,  and  four  weeks  by 
the  default  of  the  masons  employed  by  defendants ;  and  the  work 
was  not  completed  till  five  weeks  after  the  time  limited.  It  was 
held  that,  as  there  was  eight  weeks'  delay  occasioned  by  defendants, 
the  one  week's  default  by  plaintiffs  made  no  difference,  and  that  the 
defendants  were  not  entitled  to  deduct  from  the  1,700L  any  sum  in 
respect  of  the  delay,  either  for  the  one  or  the  four  weeks.  It  was 
said  by  Parke,  B. :  *'  There  are  clear  authorities,  that  if  the  party 
be  prevented,  by  the  refusal  of  the  other  contracting  party,  from 
completing  the  contract  within  the  time  limited,  he  is  not  liable  in 
law  for  the  default."  Referring  to  the  foregoing  case,  Barry,  J.P., 
in  Hansen  and  Schroder  vs.  Deare  (3  E.  D.  G.  45),  said :  ^*  The 
case  of  Holme  vs.  Guppy  is  founded  on  the  principles  of  law  common 
to  the  Roman-Dutch,  the  Civil,  and  the  English  Law.  If  a  man  by 
his  own  act  prevents  the  performance  of  what  another  has  stipulated 
to  perform,  he  cannot  take  advantage  of  his  own  wrong."  In 
Watson  vs.  Geard  (8  E.  D.  C.  417),  Shippard,  J.,  said  :  "  Though 
by  Roman-Dutch  Law  neither  party  can  rescind  a  contract  of  letting 
and  hiring  against  the  will  of  the  other  without  cause,  it  is  dear 
that  from  the  date  of  the  unconditional  cancellation  of  a  lease  each 
party  must  be  deemed  and  taken  to  have  at  least  relinquished  his 
future  or  prospective  rights  against  the  other.  •  .  •  There  may  be 
a  surrender  of  a  lease  by  operation  of  law  independently  of,  and 
even  in  spite  of  the  intention  of  the  parties  {Lyon  vs.  Reed,  18 
M.  &  W.  285 ;  18  L.  J.  Exch.  877).  ...  So  also  an  agreement  by 
landlord  and  tenant  that  the  term  shall  be  put  an  end  to,  acted 
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apon  by  the  tenant's  quitting  the  premises,  and  the  landlord,  by 
some  nnequivocal  act,  taking  possession,  amounts  to  a  surrender  by 
operation  of  law.  .  .  .  Whether  in  the  present  case  there  was  a 
cancellation  of  the  lease  by  mutual  consent,  or  merely  a  surrender 
by  operation  of  law ;  whether  such  cancellation  or  surrender  worked 
a  novation  so  as  to  extinguish  any  right  of  action  which  the  plaintiff 
might  otherwise  have  had;  and  whether  such  cancellation  or 
surrender  was  subsequently  rescinded  or  waived,  are  obviously 
questions  to  be  determined  on  the  evidence."  Where  A.,  on 
November  80th,  1888,  let  certain  furniture  to  B.  on  condition  that 
if  B.  did  not  pay  the  rent  on  the  first  of  every  month  A.  could 
terminate  the  lease,  and  B.  did  not  pay  the  rent  on  October  1st, 
1890,  A.  demanded  it  several  times.  On  October  28th,  owing  to 
certain  proceedings  against  B.,  a  meeting  of  his  creditors  was  called 
by  A.'s  agent.  On  the  same  day  A.  gave  B.  notice  that  the  lease 
was  terminated,  and  thereupon  B.  tendered  the  rent.  The  Court 
held  that  the  fact  that  A.  allowed  B.  to  remain  in  possession  of  tlie 
furniture  until  the  end  of  October  constituted  a  waiver  of  the  agree- 
ment to  terminate  the  lease  owing  to  non-payment  on  October  1st. 
"  It  is  too  late  for  the  plaintiff  now  to  give  notice,  and  he  must 
allow  the  defendant  to  remain  in  possession  until  the  end  of  the 
month  "  {Claridge  vs.  KeUaway^  8  S.  C.  140). 

In  Ues&en  and  Others  vs.  Daout  (6  S.  C.  372),  it  was  shown  that  the  Malay  and 
Indian  Mohammedan  communities  of  Kimberley  worshipped  in  a  mosque  of 
▼hich  Daout  was  the  priest.  The  Indians  were  of  a  different  sect  from  the 
Malays,  and  wished  to  have  a  mosque  of  their  own,  and,  together  with  a  few 
Malays,  applied  for  a  grant  of  land,  which  was  conveyed  to  trustees  in  trust  for 
the  Indian  Mohammedan  commimity.  They  began  to  build  a  mosque,  but, 
funds  failing  them,  they  applied  to  the  Malays  for  assistance,  and  the  Malays 
and  Daout  assisted  them  with  money  and  labour.  Upon  completion  of  the 
mosque,  at  a  general  meeting  of  the  Indians  and  Malays,  Daout  was  unani- 
mously chosen  priest  of  the  new  mosque.  He  informed  his  old  congregation 
of  this,  and  they  all  followed  him  to  the  new  mosque,  where  he  officiated  for 
some  years,  his  stipend  being  guaranteed  by  Indians  and  Malays,  and  the  old 
mosque  was  used  as  a  school  for  Indian  and  Malay  children.  Subsequently,  at 
a  meeting  to  which  only  the  Indian  Mohammedaji  community  was  invited,  it 
was  resolved  to  dismiss  Daout  It  was  held  that  the  Indians  alone  had  not  the 
rig^t  to  dismiss  Daout  This  is  really  a  case  of  estoppel  by  conduct ;  but  there 
was  waiver  as  well,  in  this  sense :  tiie  right  to  have  a  separate  mosque,  and 
separate  administration  thereof,  which  was  originally  conceded  to  the  Indians, 
was  waived  by  their  electing  a  priest  jointly  with  the  Malays,  and  by  their 
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acquiescing  in  his  ministrations  to  the  joint  community  during  a  course  of 
years.  Waiver  must  be  specially  pleaded  (BuUen  vs.  Harper,  N.  B.  1864, 
March  31st);  and  if  the  waiver  be  founded  on  a  particular  custom,  notice  that 
such  custom  will  be  relied  on  must  be  given  to  the  other  party  in  a  suit. 

For  other  cases  on  waiver,  see  Fobs  &  Co,  vs.  Imocs  (8  N.  L.  B.  124)  and 
McHoberU  vs.  Povall  (4  N.  L.  R.  1).  In  the  latter  case,  following  the  principles 
relied  upon  in  Waison  vs.  Oeard,  it  was  held  that  an  express  contract,  binding 
on  both  parties,  cannot,  in  general,  be  withdrawn  from  at  the  will  of  one  of  the 
parties  only,  and  against  the  will  of  the  other  party ;  but  that  consent  to  rescission 
of  the  agreement  may  be  gathered  from  a  party's  intentional  abandonment  of 
the  subject-matter  of  the  contract,  by  avoiding  completion  thereof,  and  from 
his  departure  from  the  coimtry.  See  aJso  Chaband  vs.  MacJa'e,  Dunn  &  Co,  (Buch. 
1876,  p.  190). 

As  to  negotiable  instruments  (meaning  biUs  of  exchange  and,  following  the 
interpretative  clauses  of  the  Act,  promissory  notes),  the  Cape  Bills  of  Exchange 
Act  (No.  19,  1893,  §  60,  sub-section  1)  provides  that  when  the  holder  of  a  bill  at 
or  after  its  maturity  absolutely  and  unconditionally  renounces  his  rights  against 
the  acceptor  the  bill  is  discharged.  The  renimciation  must  be  in  writing  on  the 
bill,  imless  the  biU  is  delivered  up  to  the  acceptor.  The  liabilities  of  any  party 
to  a  bill  may  in  like  manner  be  renounced  by  the  holder  before,  at,  or  aftor 
its  maturity ;  **  but  nothing  in  this  section  shall  affect  the  rights  of  a  holder  in 
due  course  without  notice  of  the  renunciation.''  §  44  (1)  («)  of  the  Act  provides 
that  presentment  of  a  bill  or  note  for  payment  is  dispensed  with  by  waiver  of 
presentment,  express  or  implied.  By  §  48  (2)  (6),  notice  of  dishonour  is  dispensed 
with  by  waiver,  express  or  implied.  Notice  of  dishonour  may  be  waived  before 
the  time  of  giving  notice  has  arrived,  or  after  the  omission  to  give  due  notice. 
Protest,  again,  is  dispensed  with  [§  48  (8)]  by  any  circumstance  whidi  would 
dispense  with  notice  of  dishonour.  Similar  provisions  are  contained  in  Ihe 
Tnmsvaal  Bills  of  Exchange  Proclamation,  No.  11,  1902,  and  in  the  Natal  Bills 
of  Exchange  Law,  No.  8,  1887. 

816«  Though  properly  falling  within  the  sphere  of  the  law  of 

evidence,  the  subject  of  estoppel  may  be  briefly  treated  of  in  this 

place.     The  rule  with  regard  to  estoppel,  in  English  Law,  is  thus 

stated  by  Lord  Denman   (Pickard  vs.  Sears,  6  A.   &  E.  469) : 

**  Where  one  by  his  words   or   conduct  wilfully  causes  another  to 

believe  the  existence  of  a  certain  state  of  things,  and  induces  him 

to  act  on  that  belief  so  as  to  alter  his  own  previous  position,  the 

former  is  concluded  fiom  aveiTing  against  the  latter  a  different 

state  of  facts  as  existing  at  the  same  time."     Commenting  on  this, 

Sir  W.  Anson  {Law  of  Contracty  8th  ed.  p.  201)  says :    '*  Where  a 

defendant  is  forbidden  to  disprove  certain  facts,  and  where  on  the 

assumption  that  such  facts  exist  the  plaintiff  would  have  had  a  right, 

then  estoppel  comes  in  aid  of  the  establishment  of  the  right  by 

preventing  the  denial  or  disproof  of  these  facts.    But  an  estoppel  can 
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only  arise  from  words  or  conduct  which  are  clear  and  nnambiguous.'* 
Sir  J.  F.  Stephen  (Digest  of  the  Law  of  Evidence,  5th  ed.  p.  119) 
gives  an  iUustration  from  Knights  vs.  Wiffen  (L.  R.  5  Q.  B.  660),  as 
follows :  **  A.  sells  eighty  quarters  of  barley  to  B.,  but  does  not 
specifically  appropriate  to  B.  any  quarters.  B.  sells  sixty  of  the 
eighty  quarters  to  G.  G.  informs  A.,  who  assents  to  the  transfer. 
C,  being  satisfied  with  this,  says  nothing  further  to  B.  as  to  delivery. 
B.  becomes  bankrupt.  A.  cannot,  in  an  action  by  G.  to  recover  the 
barley,  deny  that  he  holds  for  G.  on  the  ground  that,  for  want  of 
specific  appropriation,  no  property  passed  to  B."  That  is,  the  sale 
to  B.  is  good,  by  English  Law.  It  may  thus  be  seen  that,  in  this 
view,  estoppel  is  the  converse  of  waiver.  In  waiver  the  party 
entitled  to  performance  so  conducts  himself  as  to  lose  his  rights ;  in 
estoppel  the  party  who  is  bound  to  make  performance  so  conducts 
himself  that  he  cannot  deny  that  the  other  party  is  entitled  to 
performance — ^that  is,  having  entered  into  the  contract  upon  one 
basis,  he  cannot  rely  upon  another  basis  as  the  standard  of 
performance.  In  Lasker  vs.  Crupper  (1  Bos.  808),  the  defendant 
agreed  with  A.  and  B.  that  if  he  were  allowed  to  open  a  window  in 
a  certain  party-wall  he  would  close  it  up,  on  receiving  one  month's 
notice  to  do  so  in  writing.  A.  and  B.  assigned  their  premises  to  the 
plaintiff,  who  gave  the  stipulated  notice.  With  this  notice  the 
defendant  refused  to  comply  on  the  ground  that  he  had  discovered, 
since  the  making  of  the  agreement,  that  the  wall  was  his  own 
property.  The  Gape  Supreme  Gourt  held  that  it  was  tmnecessary 
to  decide  as  to  the  ownership  of  the  wall,  for  the  defendant  was 
estopped  by  his  agreement.  In  other  words,  the  Gourt  held  the 
English  Law  applied  to  South  African  contracts.  This  decision  might 
at  first  sight  appear  to  militate  against  what  was  said  by  De  Yilliers, 
CJ.,mMerriman  vs.  Williams  (Foord,  172).  "  It  is  by  no  means  clear 
to  me  that  the  principles  of  the  English  Law  relating  to  estoppel 
are  applicable  without  any  modification  to  the  law  of  this  (Gape) 
Colony  [that  is,  Roman-Dutch  Law].  No  doubt  by  our  law  an 
agreement  may  be  implied  from  the  acts  or  conduct  of  a  person 
without  any  express  contract,  and  the  Gourt  will  in  all  cases  refuse 
to  assist  him   in  acting    against  or  setting  aside  such  implied 
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agreement.    Such  an  agreement  may  not  be  clothed  with  any  binding 

legal  force,  so  as  to  justify  the  Court  in  enforcing  it  at  the  suit  of 

either  party ;  but  the  Court  will  take  cognisance  of  it  as  aground  of 

defence  to  an  action  brought  by  the  person  whose  words,  act,  or 

conduct  have  raised  such  implied  agreement."     De  Villiers,  C.J., 

then  entered  upon  the  debatable  question  whether  nude  agreements 

{nuda  pacta)  gave  rise  to  an  action.     The  remarks  of  the  learned 

Chief  Justice  in  the  case  in  question  were  directed  to  determining 

whether  there  was  a  contract  or  not.    But  it  is  clear  that,  where  there 

is  a  contract,  the  English  rules  of  estoppel  apply  in  South  Africa. 

As  to  estoppel,  see  Pmherthy  ts.  CreioeB  (1  S.  0.  190),  Lode  vs.  Claridge 
(1  a  0.  356),  Drummond  vs.  MaHUae  (1  S.  C.  2),  White  Brother$  vs.  Colonial 
Government  (7  S.  C.  187),  ffeseen  and  Others  vs.  Daout  (6  S.  C.  372),  LooOon  vs. 
Staples  (1  A.  0.  R.  381),  Madsm  vs.  Swtt  (9  0.  T.  B.  394),  and  Smit  vs.  Smit 
(14  S.  0.  142). 

B.  Novation  and  Delegation. 
816.  A  contract  may  be  discharged,  without  performance,  by 
means  of  a  transaction  between  the  parties  which  has  the  effect  of 
substituting  another  contract  in  the  place  and  instead  of  the  original 
contract.  This  may  be  effected  by  means  of  novation  or  delegation. 
Yoet  divides  novation  into  (1)  necessary,  by  operation  of  law,  and 
(2)  voluntary,  by  agreement  or  act  of  the  parties.  Necessary 
novation  is  that  which  takes  place  by  joinder  of  issue  in  an  action, 
and  the  giving  of  judgment — the  judgment  importing  a  new  obliga- 
tion, [which  stands  in  place  of  the  old  one  on  which  action  was 
brought,  and  which  is  binding  on  the  party  charged  in  place  of  the 
former  obligation.  Voluntary  novation  (or  novation  in  general,  as 
distinguished  from  judicial  novation)  is  that  which  takes  place  by  the 
free  agreement  of  the  parties.  It  is  a  transferring  and  substi- 
tution of  the  former  obligation,  whether  natural  or  civil,  into  and 
by  another  obligation,  whether  natural  or  civil ;  in  such  a  manner 
that  a  new  obligation  is  constituted,  while  the  prior  obligation  is 
extinguished.  Voluntary  novations  are  divided  into  (a)  novations 
of  the  same  person  {in  specie)^  and  (6)  delegations.  A  novation  in 
specie  is  that  which  takes  place  without  the  intervention  of  a  new 
person,  so  that  a  new  obligation  is  constituted  between  the  same 
persons  between  whom  the  former  obligation  existed.     It  takes 
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place  by  means  of  a  stipulation,  though  this  need  not  be  formal,  and 
may  take  place  in  any  manner,  so  long  as  it  is  sufficiently  clear  that 
a  novation  was  effected.  The  Roman  Law  required  a  novation  to  be 
effected  by  means  of  a  formal  stipulation,  and  made  one  effected  by 
pact  (pactum)  valueless.  But  the  Roman-Dutch  Law  gives  the 
same  force  to  a  novation  effected  by  stipulation  and  one  effected  by 
pact.  The  parties  need  not  expressly  state  that  they  enter  into  a 
novation,  so  long  as  the  circumstances  and  presumptions  of  the  case 
are  such  that  it  may  be  clearly  inferred  that  the  parties  intend  to 
depart  from  the  old  obligation,  and  to  transfer  its  force  to  a  new 
obligation  which  should  be  binding  between  them.  In  other  words, 
a  novation  may  be  entered  into  tacitly,  so  long  as  the  intention  to 
novate  is  sufficiently  clear.  In  Ewers  vs.  Resident  Magistrate  of 
Oudtshoom  and  Another  (Foord,  82),  De  Villiers,  C.J.,  said :  "  The 
result  of  the  authorities  is  that  the  question  is  one  of  contention 
and  that,  in  the  absence  of  any  express  declaration  of  the  parties, 
the  intention  to  effect  a  novation  cannot  be  held  to  exist  except  by 
way  of  necessary  inference  from  all  the  circumstances  of  the  case. 
Now  the  mere  fact  that  a  debtor  has  given  his  own  promissory  note 
to  his  creditor  for  the  amount  of  the  debt  certainly  does  not  lead  to 
the  necessary  inference  that  the  parties  intended  to  substitute  the 
note  for  the  debt.  What  they  really  intended  was  that  the  creditor 
should  have  a  liquid  proof  of  his  debt  which  he  can  negotiate,  if  he 
sees  fit,  and  upon  which  he  can  sue  the  debtor  at  maturity,  and  that 
until  maturity  the  creditor's  claim  should  be  suspended,  but  that 
upon  dishonour  of  the  note,  after  maturity,  the  creditor's  claim 
should  revive  in  respect  of  the  original  debt."  In  the  case  in  ques- 
tion A.  owed  B.  4121.  on  a  promissory  note,  and  passed  a  bond  to 
secure  payment  in  favour  of  B.  The  bond  stipulated  that  if  A. 
properly  took  up  and  redeemed  the  note  with  interest,  costs,  and 
charges,  the  bond  should  be  null  and  void,  but  should  otherwise  be 
of  full  force  and  effect.  At  the  due  date  of  the  note  A.  was  unable 
to  pay  it,  and  gave  two  notes  for  2002.  and  2122.  respectively, 
paying  interest,  costs,  and  charges  to  date.  On  the  face  of  the 
original  note  for  412Z.  was  written  "Settled  by  renewal  bills." 
Before  the  first  note  was  paid,  and  before  the  second  note  (for  212Z.) 
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was  due,  A.  became  insolvent.  B.  then  claimed  to  prove  the  bond  io 
the  insolvent  estate.  The  trustee  pleaded  that  the  debt  had  been 
novated  by  the  two  notes  for  200f.  and  212f.  De  ViUiers,  C.J.> 
proceeded :  ''  It  would  make  no  difference  if  the  original  debt  were 
a  liquid  one,  such  as  a  promissory  note,  instead  of  an  illiquid  one, 
unless  the  creditor  so  dealt  with  the  original  promissory  note  as  to 
make  it  perfectly  clear  that  he  relinquished  all  right  of  suing  on  it. 
For  instance,  if,  having  no  security  for  the  original  note,  he  hands  it 
over  unconditionally  to  the  debtor,  the  necessary  presumption  would 
be  that  he  accepted  the  renewal  note  in  substitution  for  and  in  satis- 
faction of  the  original.  But  if,  as  in  the  present  case,  he,  with  the 
debtor's  consent,  retains  a  bond  given  to  him  by  the  debtor  to  secure 
the  original  note,  and  writes  on  that  note,  not  the  word  *  settled '  or 
'  paid '  only,  but  *  settled  by  two  promissory  notes,'  the  inference, 
in  my  opinion,  would  be  that  the  original  debt  was  not  intended  to 
be  extinguished  unless  the  renewal  notes  were  paid."  In  Cannon 
vs.  Ford  (1  M.  95),  the  creditor  on  a  promissory  note  due  on 
February  1st,  1834,  signed  a  document  whereby,  after  acknowledging 
that  the  debtor  could  not  meet  the  note  owing  to  the  loss  of  certaia 
moneys  which  he  (the  debtor)  expected  to  receive,  he  (the  creditor) 
engaged  to  wait  until  the  debtor's  claim  was  decided  by  the  Orphan 
Masters  (who  then  settled  claims  in  insolvency),  and,  if  the  decision 
went  against  the  debtor,  to  receive  back  from  the  debtor  the 
furniture  for  which  the  note  had  been  given.  The  Court  decided 
that  there  had  been  a  novation  of  the  promissory  note.  In  this 
case  the  note  was  extinguished  by  the  promise  to  wait  until  the 
debtor  got  his  money,  and,  failing  this,  to  take  back  the  furniture  for 
which  the  note  was  given.  Novation  will  also  take  place  by  means 
of  compromise  (transactio)  or  composition.  So,  where  a  firm  had 
made  a  composition  with  its  creditors,  and  passed  promissory  notes 
for  the  amount  of  the  composition,  which  had  not  been  met  at 
maturity,  it  was  held  that  there  had  been  a  novation  of  contract,  and 
that  creditors  who  had  accepted  the  said  notes  could  not  obtain 
provisional  sentence  on  the  previous  obligations  of  the  debtors 
{Storer  and  Sons  vs.  Ferguson  and  Another^  8  G.  W.  R.  2S2)» 
Here   the   compromise   had   the   effect   of  extinguishing  the  first 
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obligations,  which  were  wholly  replaced  by  the  notes.  And  it  may 
be  said  that,  in  general,  whenever  it  appears  that  the  later  obligation 
cannot  exist  at  the  same  time  as  the  former  one,  and  that  it  is 
incompatible  with  the  former  one,  a  novation  will  be  considered 
to  have  taken  place.  Thns,  in  Mgweba  vs.  Hlepu  and  Others 
(9  E.  D.  G.  11),  a  school  committee  contracted  with  a  schoolmaster 
to  pay  him  a  fixed  salary.  It  was  afterwards  agreed  between 
him  and  the  committee  that  he  shoald  receive  a  piece  of  land  in 
lien  of  part  of  his  salary,  and  he  was  put  in  possession  of  this  land 
by  A.,  a  member  of  the  committee.  A.  subsequently  took  away  the 
land,  and  gave  it  to  B.,  on  condition  that  B.  should  pay  the  school- 
master 61.  yearly.  B.  failed  to  pay,  and  the  schoolmaster  Recovered 
from  A.  the  portion  of  the  salary  represented  by  the  land.  A. 
claimed  that  the  other  members  of  the  committee  should  con- 
tribute pro  ratd.  The  Court  (Jones,  J.)  held  that  the  acceptance  of 
the  land  by  the  schoolmaster  created  a  novation  of  the  original 
debt  of  fhe  committee,  that  the  agreement  with  the  person  in 
possession  of  the  land  to  pay  the  schoolmaster  52.  a  year  was  a 
second  novation  of  the  contract,  and  therefore  the  other  members 
of  the  committee  were  not  liable.  In  this  case  there  was  also 
a  delegation,  A.  being  substituted  as  debtor  in  lieu  of  the  members 
of  the  committee.  The  attachment  of  a  penalty  to  an  agreement  or 
obligation,  payable  in  case  of  breach  or  non-fulfilment,  does  not 
constitute  a  novation,  for  a  penalty  is  attached  for  the  very  purpose 
of  strengthening  [the  original  agreement,  and  a  person  is  entitled 
before  claiming  the  penalty  to  claim  fulfilment  of  the  original  agree- 
ment. A  mere  agreement  to  pay  or  give  something  else,  instead  of 
what  was  at  first  agreed  upon,  does  not  constitute  a  novation,  as  we 
have  seen.  For  instance,  if  a  creditor,  to  whom  at  first  a  debt  not 
bearing  interest  was  due,  thereafter  agrees  to  take  interest,  or  if  at 
first  a  low  rate  of  interest  was  due,  and  the  creditor  thereafter  agrees 
to  take  a  higher  rate  of  interest,  no  novation  takes  place,  and  a  new 
obligation  for  interest  is  added  to  the  former  one ;  and  the  pledges 
or  securities  for  the  original  obligation  are  not  discharged  by  the 
agreement  to  pay  interest,  or  a  higher  rate  of  interest.  And  if  the 
creditor  agrees  to  extend  the  time  for  payment  of  a  debt,  novation 
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if  tike  ceoEi^ie  r^  s^  fcorcii  cc^irxtiro  is  falfifled,  there  will  not 
be  a  iii-raskc  if  ^^  sxij^trc-aaiscr  cf  the  first  obligati<m  has  been 
dtssryjrd  cr  e-rn*  rs^sgf^i.  jiKcrdist?  to  Voct,  if  the  efficacy  of  the 
9tcaod  o^3n:i:c  c-fT>er:  i«  cc  tLe  coctin^e^i  existence  of  the  subject- 
Kirser  a  the  £r«  ocCi^iiija  ..4iS,  2  §f  1—7). 


Ii  I^^^yrr  T^  J-nj'"  <  C.  T-  S.  l^\  A^  boB^  mttbfe  to  meet  a  pramiasory 
meut  «B  wa.'rari:; .  pkx^  B^  a  ceaacA  cf  a  Inae  of  land  oC^ikh  A«  was  tiie  lessor. 
Be  iwjeitqt  ^i»  7CE^»  c/  t^  iara  ssSi!  tht  land  was  sold  under  a  writ  of  attach- 
■HcT  aa»Kff>^jL  B.  saed  A.  ca  tke  fnauncvj  note.  A.  alleged  that  the 
ttmmim.  cl  iht  jmse  w^ts-  i=,tgcifed  to  cfied  a  novalMi  of  the  promiascHy  note. 
Bryfrar.wi .  J^  jaid :  "^  •:•=.  >«Qkis^  at  Ae  «JB6Mm  it  is  dear  from  tiie  tenns  used 
tbas  t2te  cesK»:c  i<  ir^vciiKd  to  be  as  cokLateral  secorxtj  for  the  promissory  note. 
To  he  A  =]GTx:5cc  tbere  c^^^st  be  an  extinctzoii  of  the  prcTaoos  contract,  and  the 
svhiFCitzitaoc  ci  a  new  ccctz^ct.  In  this  case  there  is  no  extinctkm  of  the  debt. 
Oa  the  ccctzuy ,  the  eeesKn  eqaesslj  states  that  the  defendant  in  thi«  suit  shall 
Ttm^n  Eabie  for  the  promisBary  note,  notwithstanding  the  oeseion.*'  From  the 
esses  it  i$  uar  thai  where  there  is  a  doubt  as  to  whether  there  was  a  novation 
or  not  the  Coozt  will  look  at  the  intention  ol  the  paztieB.  In  StmjMoa  yb. 
FrmMk*  ^2  K.  D.  C  195),  it  was  held  that  an  oral  agreement  to  renew,  contempo- 
lanecQs  with  the  making  of  a  note,  does  not  discharge  the  note — that  is,  doee 
not  constitute  a  noratioa.  In  general,  novation  will  constitute  no  defence  if 
the  probahiHtieB  are  against  it— intention  bong  an  important  element  (jSom  vs. 
Jfa«A«nt,  3  G.  W.  B,  27b).  See  Meyer  vs.  Xoir  (2  IL  8),  In  re  Lutgens  (2  M. 
312:,  Maeia^  ts.  De  Betrs  Mining  Co.  (9  &  C.  30),  fTora  if-  Co.  vs.  ffoe/er  (9 
a  C.  207),  WMuler  ts.  Zeedrrberg  (3  G.  W.  R  437),  Meintje$  and  Dixon  vs. 
Harbin  (Watcrmeyers  Bepoits,  p.  22),  MiicM^  vs.  Howard,  Farrar  db  Co.  (4 
S.  C.  475  and  5  K  D.  C.  131),  and  Derkson  vs.  WreMck  (3  S.  C.  162).  In  the 
last  «se  De  Villiers,  C.J.,  said,  confirming  the  views  of  other  Judges :  «*The 
question  is  one  of  intention,  to  be  gathered  from  all  the  drcumstancee." 

817.  All  persons  who  have  the  requisite  capacity  to  contract  may 
novate.  Minors  may  novate  without  the  authority  of  their  guardians 
in  such  a  manner  as  to  improve  their  position.  Guardians  and 
curators  may  novate  on  behalf  of  persons  under  their  charge,  pro- 
Tided  that  the  novation  is  of  advantage  to  the  persons  under 
guardianship  or  curatorship.  Agents  witii  a  special  mandate  for 
the  purpose,  or  having  a  general  power  of  attorney,  may  novate.    A 
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person  who  is  adjectas  solutioni  (added  to  the  payment  or  perform- 
ance of  an  agreement — as  to  which  see  §  795,  above)  cannot  novate, 
although  pajrment  may  lawfully  be  made  to  him.     All  debts,  natural 
or  civil,  or  only  natural,  can  be  novated.     Nor  does  it  matter 
whether  the  obligation  arises  from  a  contract  or  quasi-contract,  or 
from  a  tort.    And  it  makes  no  difference  whether  the  origmal  debt 
is  unconditional,  or  depends  upon  the  arrival  of  a  certain  day,  or 
upon  the  fulfilment  of  a  condition.     An  unconditional  debt,  or  a 
debt  dependent  upon  the  arrival  of  a  certain  day,  may  be  novated  at 
once ;  but  in  the  case  of  a  conditional  debt  novation  can  only  take 
place  after  the  condition  has  been  performed,  because  such  perform- 
ance makes  the  original  obligation  valid,  and  this  is  a  condition 
precedent  to  novation.     In  case  such  a  conditional  obligation  is 
novated  on  frdfilment  of  the  condition,  the  obligation  is  bom  and 
extinguished  at  one  and  the  same  moment.     The  effect  of  novation 
is  that  the  first  obligation  is  discharged,  even  if  it  arose  from  a  res 
judicata  (previous  judicial  decision) ;  the  privileges  attaching  to  the 
former  obligation  are  destroyed ;  and  its  other  accessories  vanish, 
such  as  suretyships,  pledges,  the  running  of  interest,   and  penal 
stipulations  in  case  of  non-performance  of  the  first  obligation.     But 
if  the  suretyship  or  pledge  is  attached  to  the  second  obligation,  it 
will  continue  to  have  full  force  and  effect ;  and,  if  no  new  conditions 
are  stipulated,  the  same  conditions  as  attached  to  the  suretyship  or 
pledge  in  the  case  of  the  former  obligation  will  apply.    Another 
effect  of  novation  is  that  mora  (default)  is  purged  or  discharged. 
Thus,  if  A.  buys  a  horse  from  B.,  who  fails  to  deliver  on  the  due 
date,  and  A.  again  stipulates  with  B.  for  the  delivery  of  the  horse, 
the  de£Btult  on  the  first  agreement  is  purged  (46,  2  §§  8 — 10). 

As  to  novations  in  general,  see  GrotiuB  (Irvtrodudion,  3,  43,  1 — 4),  Van  der 
Keeasel  (S§  522,  835,  836),  and  Schorer  (§§  507,  508).  These  authors  give  no 
fresh  information  on  the  subject,  and  are  in  oomplete  agreement  with  Voet. 
There  is,  therefore,  no  doubt  as  to  the  principles  of  Boman-Dutch  Law  (which 
embody  the  Boman  Law)  governing  novations.  The  mere  granting  of  an 
extension  of  time,  says  Grotius,  does  not  constitute  a  novation,  and  conse- 
quently does  not  release  sureties  or  pledges.  This  agrees  with  Yoet's  view  (46, 
256),  and  was  followed  by  the  High  Court  of  Middelburg  (Holland)  on  Decem- 
ber 11th,  1766.  See  also  Fom  &  Co.  vs.  8taff<ml  (6  N.  L.  E.  261),  McEwan's 
VuraUri  vs.  Pietermariizburg  CorporaU<yn  (6  N.  L.  B.  221),  Stafford  vs.  Faas  <fc 
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Co,  (8  N.  L.  E.  10),  Hipkin  vs.  Durban  Cltth  Building  Sodety  (N.  B.  1871,  p.  185), 
London  and  South  African  Bank  vs.  Bond  (N.  B.  1872,  p.  148),  Alli$on  BrMm 
▼8.  Filepu  (14  N.  L.  B.  173),  Chapman  vs.  Fynney's  Executors  (9  N.  L.  B.  248), 
Butcher  <fe  8on$  vs.  Wood$  (12  N.  L.  B.  358),  London  and  South  Jfricam  Bank 
vs.  Behrens  (N.  B.  1869,  p.  189),  HolUday  vs.  HuleU  (2  N.  L.  B.  43),  Murray 
and  Burrill  vs.  Buck  and  Another  (N.  B.  1870,  p.  146),  and  South  African  Loan, 
Mortgage,  and  Mercantile  Agency  vs.  Birkett  (6  N.  L.  B.  77). 

818.  Delegation  {deUgatio)^  or  transfer  of  debt,  is  a  novation 
which  takes  place  by  the  intervention  of  a  new  person  (per^sona), 
when  one  famishes  to  the  creditor  another  debtor  in  one's  own 
place  and  stead,  or  substitutes  another  in  one's  own  place  as  creditor. 
The  same  rules  apply  to  a  delegation  as  to  a  voluntary  novation  in 
specie.  Nothing  prevents  one  from  entering  into  a  conditional 
delegation.  A  conditional  delegation  is  regarded  as  having  been 
entered  into,  if  a  person  delegates  his  debtor  to  his  (the  delegator's) 
creditor,  but  adds  that  he  will  himself  make  payment,  if  payment  be 
not  made  to  the  creditor  by  the  debtor  within  a  certain  time  ;  and  if 
the  debtor  who  has  been  delegated  does  not  make  payment,  the 
debtor  making  the  delegation  may  be  called  upon  for  payment,  just 
as  if  no  delegation  had  intervened.  A  delegation  will,  likewise,  be 
conditional,  if  it  takes  place  with  regard  to  a  debt  which  has  not  yet 
been  conti*acted,  but  which  is  still  to  be  contracted.  In  order  to 
establish  a  delegation,  it  is  necessary  that  the  person  delegating, 
and  the  debtor  and  creditor  of  the  person  delegating,  should  consent 
to  the  delegation.  The  effect  of  delegation  is  the  same  as  that  of  a 
novation — the  first  obligation  disappears,  and  the  whole  obligati<m 
is  transferred  to  the  person  delegated.  And  the  effect  is  the  same, 
even  if  the  person  delegated  becomes  insolvent — unless  there  is 
fraud  on  the  part  of  the  person  making  the  delegation,  or  unless  it 
has  been  agreed  upon  that  the  person  making  the  delegation  shall 
pay  what  cannot  be  realised  from  the  property  of  the  person  delegated 
(in  which  case,  as  we  have  seen,  there  is  not  a  novation).  If  a  person 
transfers  another  man's  debt  or  pledge  to  his  (the  transferor's) 
creditor  as  collateral  security  for  a  debt,  there  will  be  no  delegation, 
and  such  transfer  will  operate  only  as  a  giving  in  pledge.  Another 
effect  of  delegation  is  that  the.  exceptions  or  special  pleas  which  the 
debtor  could  raise  as  against  the  person  making  the  delegation, 
cannot  be  raised  against  the  person  to  whom  the  delegation  is  made, 
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unless  the  plea  be  one  of  minorityi  or  that  of  a  woman  under  the 
Senatusconsultum  VeUeianum,  or  an  exception  of  competency  in  case 
of  a  transfer  of  a  marriage  portion.  Delegation  discharges  the 
accessories  to  the  original  obligation,  such  as  suretyships  and 
pledges.  Mora  or  default  is  purged  or  discharged  by  delegation. 
If  a  debtor  has  been  delegated  by  a  lunatic,  whom  at  the  time  he 
believed  to  be  sane,  and  pays  the  lunatic's  creditor,  and  is  thereafter 
sued  for  what  he  owes  to  the  lunatic  by  the  lunatic's  representatires, 
he  may  plead  (by  the  exceptio  doli^  exception  of  fraud)  that  at  the 
thne  he  believed  the  lunatic  to  be  sane,  and  will  thus  escape  liability 
(46,  2  §§  11—15). 

See  Reed's  Tru$Ue$  vs.  Reed  (5  E.  D.  C.  29). 

The  subject  of  novation  and  delegation  is  fully  discussed  by  Pothier  {TrwtUe 
an  Obligations^  pi  3,  a  2,  art.  1,  g  578—602).  It  is  necessary  he  says,  lew  a 
delegation,  that  the  first  debtor  must  make  the  delegation,  and  the  person 
delegated  must  bind  himself  to  the  creditor,  who  must  discharge  the  first  debtor 
from  the  obligation.  In  a  delegation  the  intention  of  the  creditor  must  be 
deariy  expressed ;  and  the  role  laid  down  mDicksonYB.  Lee  (Off.  Bep.  Transvaal, 
1897,  p.  222),  namely,  that  if  a  defendant  is  summoned  on  a  contract  and  pleads 
a  novation  thereof,  the  onus  lies  on  him  of  clearly  proving  the  novation,  applies 
eq[aaUy  in  the  case  of  a  delegation.  If  a  person  who  is  delegated  is  not  the 
d^tor  of  the  person  making  the  delegation,  but  only  allows  himself  to  be  dele- 
gated hecause  he  believes  that  he  is  the  debtor  of  the  person  making  the 
delegation,  the  obligation  in  favour  of  the  creditor  of  the  delegator  will  hold 
good,  although  the  person  delegated,  upon  making  payment,  will  have  his  right 
of  recourse  against  the  person  who  delegated  him.  On  the  other  hand,  if  the 
person  making  the  delegation  is  not  in  reality  the  debtor  of  the  person  in  whose 
favour  the  delegation  is  made,  the  person  delegated  will  not  be  liable  on  the 
ddflgation.  Pothier  differs  somewhat  from  Yoet  as  to  the  delegation  of  a  person 
who  is  insolvent,  stating  that  such  a  delegation  will  only  hold  if  the  person  to 
whom  the  delegation  is  made  knows  that  the  debtor  is  insolvent. 


C.  Transaction  or  Compromise. 

SiB.  Transaction  (transactio)  or  compromise  is  an  agreement 
wherein  the  parties  have  in  contemplation  a  matter  or  lawsuit  the 
issue  or  result  whereof  is  doubtful,  and  which  they  contract  to  settle 
definitely  between  themselves.  Grotius  defines  it  briefly  as  an 
agreement  between  litigants  for  the  settlement  of  a  matter  in 
dispute  (Introduction,  8,  4,  2;  Maasdorp,  p.  220).  Transaction  or 
compromise  need  not  be  entered  into  in  a  formal  manner.    It  may 

c.u — ^VOL,  n,  3  c 
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be  conditional  or  unconditional,  judicial  (by  entering  the  same  on  the 
record)  or  extra-judicial,  written  or  verbal.  Compromise  must  be 
clearly  proved.  The  mere  recital  in  a  document  that  there  has 
been  a  transaction,  without  particularising  the  amount  given, 
retained,  or  promised  by  the  parties,  will  not  constitute  sufficient 
proof  of  compromise.  There  must  be  actual  proof  of  the  giving, 
retention,  or  promising  of  something.  In  Hossack  vs*  lAppert 
(8  S.  G.  272),  a  deed  of  assignment  was  executed  by  A.  in  favour  of 
his  creditors,  and  recited  that  it  was  made  between  A.,  of  the  one 
part,  and  the  assignee  of  the  second  part,  and  *'  the  several  creditors 
whose  signatures  were  affixed  to  the  deed."  B.,  a  creditor,  signed 
the  deed,  but  a  few  days  afterwards  he  gave  notice  that  he  withdrew 
his  signature.  The  withdrawal,  however,  was  not  accepted  by  the 
assignee.  Several  creditors  signed  after  B.  While  the  assignment 
was  being  carried  out,  B.  sued  A.  on  a  mortgage  bond,  passed  by 
A.  to  B.  before  the  assignment.  "  If,"  said  De  ViUiers,  C.J.,  **  if 
this  was  a  mere  inchoate  agreement,  no  doubt  the  plaintiffs  would 
have  been  entitled  to  withdraw  at  any  time  before  the  document  was 
made  final.  But  in  the  present  deed  I  find  no  provision  that  all  the 
creditors  must  be  parties  to  the  deed:  on  the  contrary,  it  would 
seem  to  show  that  the  parties  contemplated  the  possibility  of  all  the 
creditors  not  joining  in  the  deed.  It  appears  to  me,  then,  that  there 
was  not  such  an  inchoate  agreement  that  any  creditor  who  had 
already  signed  could  withdraw  his  signature."  The  Court  accord- 
ingly refused  provisional  sentence  on  the  bond.  The  effect  of  this 
decision  is  not,  as  may  be  supposed,  that  where  there  are  two  parties 
to  a  written  contract,  one  of  whom  has  not  signed,  the  other  party 
may  not  withdraw  the  signature  which  he  has  affixed  to  the  docu- 
ment. What  the  case  decides  is  that  where  it  is  not  stipulated  that 
a  deed  of  composition  of  debts  in  insolvency  shall  be  signed  by  all 
the  creditors,  a  creditor  who  has  once  signed  is  bound  by  his  signa- 
ture, though  he  may  not  bind  creditors  who  are  not  parties  to  the 
deed  (2,  15  §  1). 

820.  All  persons  may  compromise  or  settle  a  debt  who  have 
authority  to  do  so,  express  or  implied.  Authority  is  implied  in  the 
case  of  guardians.  State  and  municipal  administrators,  partners. 


BISCHABGE  OF  CONTRACT.  681 

haying  foil  power  to  manage  or  transact  partnership  business,  and 
managers  of  incorporated  companies — ^unless  the  remission  of  debt 
is  made  by  such  persons  through  self-interest  or  favouritism.  But 
a  compromise  made  by  a  guardian  with  regard  to  immovable 
property,  or  property  which  cannot  be  transferred  without  judicial 
sanction,  must  first  of  all  receive  the  sanction  of  the  Court.  An 
agent  who  has  a  special  mandate  to  compromise,  or  a  general  power 
of  attorney  appointing  him  procurator  in  rem  suant^  or  a  general 
power  with  a  clause  authorising  him  to  act  as  fully  and  effectually  as 
if  the  principal  himself  were  acting,  can  validly  enter  into  a  com- 
promise. The  same  rule  applies  to  an  attorney  {Midler  Brothers 
vs.  Kemp,  8  S.  158).  A  compromise  by  an  agent  not  acting  under 
such  power  as  aforesaid  will  not  be  valid — ^for  instance,  where  he 
acts  under  a  simple  general  power,  not  conferring  full  and  free 
administration,  or  the  rights  of  a  procurator  in  rem  suam  (2,  16 
§§  2,  8). 

82L  A  father,  acting  in  his  capacity  as  natural  guardian  of  his 
minor  child,  cannot  compromise  on  behalf  of  the  minor  so  as  to 
prejudice  him.  Where  a  husband  has  the  marital  power,  he  can 
enter  into  a  compromise  with  regard  to  his  wife's  property,  and  the 
consent  of  the  wife  is  not  required.  Where  the  husband  does  not 
possess  the  marital  power,  he  cannot  compromise  on  his  wife's 
behalf  so  as  to  deprive  her  of  any  of  her  property.  Where  several 
persons  are  parties  to  a  suit,  each  can  compromise  with  regard  to 
his  own  share  in  the  suit,  but  not  so  as  to  bind  his  co-suitors,  unless 
they  consent  to  a  compromise  affecting  their  share  in  the  suit.  A 
fiduciary  heir,  who  enters  into  a  compromise  with  regard  to  the 
property  which  is  the  subject-matter  of  the  trust,  will  bind  the 
fideicommissary  heir,  if  the  condition  upon  which  or  the  date  at 
which  the  fideicommissary  property  was  to  go  over  to  the  fidei- 
commissary  heir  has  not  been  fulfilled  or  has  not  arrived,  A 
compromise  after  the  fulfilment  of  the  condition  or  the  arrival  of  the 
day  entitling  the  fideicommissary  heir  to  receive  the  property  will 
not  bind  him,  unless  he  consents  to  the  same.  This  rule  appUes 
whether  the  fideiconmussary  heir  is  a  definite  person,  or  an 
indefinite  member  of  a  defined  class.    Voet  lays  down  the  general 
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rule  (of  which  the  case  of  a  fideicommssum  is  an  example)  as  being 
that  a  person  having  ajui  in  re  (real  right,  as  distinguished  from  a 
personal  right— :;tt«  ad  rem^  or  ju^  in  personam)  can  by  eutmng 
into  a  compromise  bind  another  person  having  a  jus  in  re  in  the 
same  subject-matter,  even  if  the  latter  party's  right  is  already  in 
existence  (vested).  Where  an  hypothecary  creditor  has  received 
transfer,  by  way  of  pledge,  of  portion  of  an  estate  held  in  undivided 
shares,  of  which  the  debtor  making  the  pledge  is  part-owner,  such 
transfer  by  way  of  pledge  being  given  to  the  creditor  indivisibly,  he 
may,  on  being  asked  by  one  of  the  other  part  owners  to  divide  the 
property,  consent  to  a  sale  of  the  debtor's  portion,  or  of  the  whole 
estate,  and,  if  he  outbids  the  other  part  owner,  may  acquire  the 
whole  estate,  or,  if  the  other  part  owner  outbids  him,  he  may  part 
with  the  debtor's  share  of  the  estate— thus  binding  the  debtor  by 
purchase  or  sale,  although  he  (the  creditor)  has  only  a  right  of 
pledge.  A  judgment  with  regard  to  a  fideicommissary  estate,  given 
against  a  fiduciary  heir,  wiU  bind  the  fideicommissary  heir.  Yoet's 
view,  however,  is  that  it  will  be  wiser  for  a  fiduciary  heir  to  abstain 
from  compromising  as  to  the  fideicommissary  property,  and  that  he 
should  abide  the  result  of  a  lawsuit  with  regard  to  the  property, 
notwithstanding  the  fact  that  the  lawsuit  may  result  in  total  loss  of 
the  property  (2,  16  §§  4—9). 

822*  A  compromise  may  be  effected  with  regard  to  a  thing 
which  is  uncertain  or  doubtful  (where  no  judgment  in  the  matter  has 
been  given),  or  with  regard  to  a  thing  the  obligation  whereon  has 
been  absolutely  determined  and  made  certain  by  judgment  {res 
judicata)^  whether  such  judgment  has  been  finally  decided  upon  or 
is  under  appeaL  Even  after  judgment  on  appeal  the  parties  may 
compromise  the  matter.  No  compromise  can  be  entered  into  with 
regard  to  an  inheritance  which  is  to  come  to  one,  or  with  regard  to 
what  has  been  bequeathed  to  one  by  a  will  which  one  has  not  seen, 
or  with  regard  to  a  dispute  about  what  has  to  come  to  one  under  a 
will  which  one  has  not  seen.  Parents  and  children  may  compromise 
as  to  the  amount  and  nature  of  aliment  or  alimony  to  be  furnished 
by  one  party  to  the  other.  With  regard  to  matrimonial  suits,  com- 
promises which  are  in  favour  of  maintaining  a  marriage  may  be 
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eaterecl  into,  but  not  compromises  ivhich  are  against  marriage* 
There  can  be  no  compromise  providing  against  future  frauds  or 
wrongs,  or  having  reference  thereto,  for  that  is  against  public  policy. 
Whore  husband  and  wife  have  compromised  (condoned)  adultery 
committed  by  one  of  them,  they  cannot  have  a  divorce  on  the 
ground  c^  such  adultery.  Compromise  or  compounding  of  a  crime 
which  has  been  committed  against  one  of  the  parties  to  the 
ecNBipouDding  or  compromise  constitutes  a  crime  in  itself,  and, 
according  to  Boman-Dutch  Law,  is  punishable  at  the  discretion  of 
the  Oourt  (Queen  vs.  Thomas,  1  A.  C.  R  206).  There  may  be  a 
compromise  even  if  no  debt  at  all  was  in  existence  at  the  time  of  the 
ccMupromise ;  for  a  compromise  is  the  avoidance  of  a  lawsuit,  which 
in  itself  constitutes  sufficient  consideration  for  a  bond  fide  com- 
promise. According  to  Voet,  one  can  sue  on  a  nude  compromise 
entered  into  without  valuable  consideration,  in  the  same  manner  as 
on  a  nude  pact ;  and  the  same  principles  of  law  apply  as  in  the  case 
of  an  action  on  a  nude  pact.  In  any  case,  an  exception  or  plea  may 
be  founded  on  a  nude  compromise  as  on  a  nude  pact.  A  compromise 
is  prescribed,  for  the  purposes  of  action,  after  thirty  years  ;  although 
it  may  be  pleaded  by  way  of  defence  after  the  lapse  of  that  period, 
since  prescription  only  bars  the  remedy  (2,  15  §§  10 — 20,  24). 

828.  The  e£fect  of  compromise  is  that  it  puts  an  end  to  a  lawsuit, 
having  the  effect  of  re$  judicata  between  the  parties.  This  doctrine 
was  adopted  in  Petree  Diamond  Mining  Co.  vs.  Dreyfus  (2  A.  C.  B. 
98),  where  plaintiff  had  sued  defendants,  who  set  up  a  claim  in 
reconvention.  The  parties  then  came  to  a  compromise,  by  which 
plaintiff  agreed  to  reduce  his  claim,  and  defendants  agreed  to  with- 
draw the  claim  in  reconvention ;  and  judgment  was  entered  in  terms 
of  the  compromse.  It  was  held,  that  defendants  were  thereafter 
barred  from  again  asserting  rights  included  in  the  claim  in  reconven- 
tion, which  had  been  withdrawn  by  them  as  part  of  the  compromise^ 
Barry,  J.,  said :  **  When,  by  the  consent  paper,  defendants  withdrew 
their  claim  in  reconvention,  it  was  in  the  circumstances  a  withdrawal 
for  ever,  and  inasmuch  as  the  claim  now  made  could,  if  supported 
by  sufficient  evidence,  have  been  recovered  under  the  withdrawn 
reconventional  claim,  the  doctrine  of  res  judicata  applies  and  debars 
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the  company  from  recovering."  In  Liquidators  of  the  Cape  of  Good 
Hope  Bank  vs.  East  and  Others  (8  S.  C.  ISG),  A.  had  purchased 
certain  shares  in  a  bank  from  B.^  C,  and  D.  Before  A.  acquired  the 
shares,  the  bank  owed  a  large  amount  of  money  (still  unsatbfied)  to 
its  creditors.  Upon  liquidation  of  the  bank,  the  liquidators,  with 
the  consent  of  the  Supreme  Court,  entered  into  a  compromise  with 
A.,  whereby  they  agreed  to  take  from  him  a  certain  sum  in  satisfac- 
tion of  his  liability  on  the  shares.  The  Cape  Companies  Act,  1861 
(now  repealed)  provided  (§  13)  that  if  a  present  member  should  have 
had  execution  issued  against  him  in  respect  of  his  shares,  and  he 
should  not  have  satisfied  such  execution,  the  former  holders  of  such 
shares  would  be  liable  for  the  deficiency,  provided  the  former  holders 
were  members  of  the  company  at  the  time  when  the  contract  or 
engagement,  in  respect  of  which  judgment  was  given  or  proof  filed 
under  the  Winding-up  Act,  was  entered  into  or  remained  unsatisfied. 
The  liquidators  sought  to  make  B.,  C,  and  D.  liable  for  the  balance 
not  paid  by  A.  No  execution  was  issued  against  A.,  who  paid  the 
amount  of  the  compromise.  De  Villiers,  C.J.,  said :  '^  The  Court 
ought  not  to  place  any  past  member  on  the  list  unless  process 
partaking  of  or  equivalent  to  execution  has  been  issued,  or  unless  he 
has  waived  the  benefit  of  the  condition.  The  compromise  may  not, 
and  probably  will  not,  affect  the  question  whether  there  is  satis- 
factory evidence  that  the  present  members  cannot  satisfy  the  debts 
of  the  bank,  but  it  interposes,  in  my  opinion,  an  effectual  obstacle 
to  any  recourse  against  the  former  holders  of  the  shares  now  held  by 
the  member  with  whom  the  compromise  has  been  made."  Where 
the  sanction  of  a  Court  is  necessary  to  effect  a  compromise,  it  will 
not  be  operative  unless  such  sanction  is  obtained.  So,  where  the 
liquidators  of  a  bank  entered  into  a  compromise,  but  did  not  obtain 
the  sanction  of  a  competent  Court  to  the  compromise  (as  they  were 
required  by  law  to  do),  and  afterwards  applied  to  have  the  estate  of 
the  person,  with  whom  they  had  negotiated  for  a  compromise, 
sequestrated  on  non-payment  by  him  of  the  whole  amount  due,  the 
Court  granted  the  application  (Liquidators  of  the  Cape  of  Good  Hope 
Bank  vs.  Deneys,  8  S.  C.  168).  A  compromise  must  be  strictly 
interpreted,  and  must  be  taken  to  have  reference  only  to  what  is 
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actually  included  in  the  compromise.  It  will  not  affect  future  rights 
or  obligations,  except  such  as  arise  directly  out  of  the  matters  com- 
promised. A  compromise  only  binds  the  parties  thereto,  following 
the  maxim  res  inter  alios  acta  (Uteri  nee  prodest  nee  nocet  (a  thing 
transacted  between  third  parties  neither  benefits  nor  injures  one  not 
a  party  to  the  transaction).  A  compromise  by  a  partner  (beyond  the 
scope  of  hb  authority,  express  or  implied)  which  is  not  ordered, 
ratified,  or  approved  by  his  co-partner,  will  not  bind  such  co-partner, 
and  the  same  rule  applies  to  the  joint  ownership  of  property ;  and 
the  party  making  the  compromise  cannot  be  held  liable  in  an  action 
so  as  to  bind  more  than  his  share  in  the  partnership  or  joint  owner- 
ship. An  action  which  has  once  been  compromised  cannot  be 
reyived,  unless  fraud  is  clearly  proved  on  the  part  of  one  of  the 
parties,  when  the  other  party  may  claim  to  have  the  compromise  set 
aside.  The  compromise  may  also  be  set  aside  on  the  ground  that 
there  has  been  a  just  and  reasonable  mistake  in  calculating  the 
amount  which  was  due  before  the  compromise  (error  calcvii)  or  that 
there  has  been  undue  influence  and  duress  {{esi^ttstus  metus) 
employed  to  compel  a  party  to  enter  into  the  compromise  (2,  15 
S§  21—28). 

For  cases  on  compo^tion,  a  subject  which — though  falling  within  the  sphere 
d  proceedings  in  insolvency — ^may  be  thoxight  to  have  some  reference  to  com- 
profmifle,  reference  may  be  had  to  Von  Flaster^a  Creditors  vs.  Jones^  Rudd  &  Co, 
(2  K  D.  C.  109),  Union  Bank  vs.  Beyers  (3  S.  C.  89),  and  Hossack  vs.  lAppert 
(3  a  C.  272). 

D.  Compensation  or  Set-off* 

824.  Another  mode  in  which  one's  liability  on  contract  may  be 
discharged  without  actual  performance  is  by  compensation  or  set- 
off. Set-off  is  the  discharge  of  a  debt  by  balancing  against  it  a  debt 
of  equal  amount,  due  by  the  creditor  of  the  original  debt  to  the 
debtor  thereof.  The  parties  need  not  owe  each  other  the  same 
amount  of  money ;  and  a  smaller  debt  may  be  compensated  or  set- 
off against  a  larger  one,  in  which  case  the  set-off  will  be  considered 
to  have  taken  place  to  the  extent  of  the  smaller  debt.  Thus,  A. 
owes  B.  ISOL,  and  B.  owes  A.  26Z.  The  debts  are  set  off  against 
each  other.    The  set-off  will  be  deemed  to  have  taken  place  to  the 
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extent  of  26Z.  Set-off  includes  the  balancing  of  accounts  in  mercan- 
tile business,  where  the  parties  strike  a  balance  against  each  by 
means  of  mutual  debits  and  credits  (16,  2  §  1). 

835.  The  effect  of  compensation  or  set-off  is  that  it  takes  the 
place  of  payment,  and,  as  we  have  seen,  diminishes  the  original  debt 
pi'o  tanto  by  mere  operation  of  law  (ipso  jure).  **  By  our  law,  set- 
off, whether  admitted  to  be  a  set-off  or  not,  extinguishes  the  debt 
pro  tanto,  against  which  it  is  opposed.  This  extinguishment  takes 
place  ipso  jure,  and  does  not  depend  upon  any  admissions  made  by 
the  parties.  In  support  of  this  view,"  said  De  ViUiers,  C.J.,  in 
Krtiger  vs.  Van  VuwerCs  Executrix  (5  S.  C.  162),  "  I  may  refer  to 
the  case  of  Allen  vs.  Kemble  (6  Moo.  P.  C.  C.  814),  which  was  an 
appeal  from  a  judgment  of  the  Supreme  Court  of  Demerara,  where 
the  Dutch  Law  prevaib."  Another  effect  of  compensation  or  set- 
off is  that  the  sureties  and  pledges  given  to  the  creditor  against 
whom  a  debt  is  set  off  are  ipso  jure  discharged.  Thus,  if  A.  pledges 
goods  to  B.,  in  security  of  a  debt  due  to  B.,  and  B.  thereafter  owes 
money  to  A.,  A.  can  claim  the  return  of  the  goods  pledged  by  him, 
on  offering  to  set  off  his  debt  against  that  of  B.  Where  a  debt 
bears  interest,  and  is  set  off  against  another  debt,  interest  on  the 
amount  which  has  been  set  off  ceases  to  run.  But  if  there  is  a 
balance  due  in  favour  of  the  person  who  was  originally  entitled  to 
interest,  interest  will  continue  to  run  and  to  be  chargeable  on  the 
balance.  Thus,  if  A.  owes  B.  1,000L  on  a  bond  at  6  per  cent.,  and 
B.  thereafter  becomes  sole  and  universal  heir  to  C,  who  bequeaths 
to  A.  a  legacy  of  800Z.,  which  is  payable  by  B.,  interest  will,  as  from 
the  date  of  set-off,  cease  to  run  on  8002.  of  the  bond,  but  will  still 
be  chargeable  on  the  balance  of  200Z. :  the  debt  on  the  bond  having, 
to  the  extent  of  800Z.,  become  extinguished  from  the  moment  of  set- 
off. It  must  be  noted  that  interest  will  only  cease  to  run  from  the 
time  of  set-off,  and  will  be  due  for  any  previous  period.  In  the 
same  way,  if  a  penalty  is  due  on  account  of  non-payment  of  a  debt 
or  non-frOfilment  of  an  obligation  at  a  certain  time,  and  on  the  due 
date  the  debtor  has  the  right  to  compensate  a  debt  against  the 
creditor,  he  will  not  be  liable  for  the  penalty  originally  provided  for. 
Although,  as  we  have  seen,  a  creditor  cannot  be  compelled  to  receive 
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payment  of  a  debt  in  instalments,  where  instalments  have  not  been 
agreed  upon,  he  is  compellable,  if  he  becomes  indebted  in  a  small 
amomit  to  his  debtor,  to  set  o£f  his  debt  against  that  which  is  due  to 
him  (Pothier,  Treatise  on  Obligations,  §  687).  Where  one  pays  an 
amount  which  need  not  have  been  paid,  for  the  reason  that  it  might 
have  been  compensated  or  set  o£f  against  another  debt  due  to  the 
person  making  the  payment,  one  is  entitled,  both  by  Boman  and 
Boman-Dutch  Law,  to  claim  a  refund  of  the  amount  so  paid  by  a 
cofidictio  mdebiii  (action  for  recovery  of  money  paid  when  not  due). 
It  follows  that  (according  to  Pothter,  §  640 ;  Voet ;  Grotius,  8, 40, 7 ; 
y^n  der  Keessel,  §  827 ;  Faber  on  the  Code,  8,  24,  2 ;  Carpzovius, 
De/initionesforenses,  1,  8,  6  and  15 ;  Dutch  Consultations,  8,  1,  47  ; 
and  Van  Leeuwen,  Cens.  Fm\  1,  4,  86,  2;  although  Neostadius 
disagrees,  citiog  Decisions  of  the  Supreme  Court  of  Holland,  No.  95 
— ^this  decision  being  overruled  by  Decisien  en  Resolutien  van  den 
Hove,  No.  272)  compensation  or  set-ofif  may  be  pleaded  or  put 
forward,  not  only  during  the  course  of  a  case,  but  even  after  judg- 
ment, against  the  execution  on  the  creditor's  behalf,  and  will  have 
the  effect  of  staying  such  execution  to  the  extent  of  the  debt  set-off. 
Another  effect  of  set-off,  according  to  some  authorities,  is  that  it 
implies  an  admission  of  the  claim  against  which  compensation  is 
pleaded  or  put  forward.  Voet  disagrees  with  this,  holding  that  no 
such  admission  is  implied.  His  reason  is  that  set-off  is  merely  an 
exception  or  special  plea,  and  does  not  constitute  a  defence  on  the 
merits  of  the  claim  against  which  compensation  is  pleaded.  Decker 
(in  his  note  on  Van  Leeuwen's  Commentaries,  4,  40,  2 ;  2  Kotze, 
p.  829),  in  his  characteristic  style,  holds  that  set-off  implies  an 
admission  of  the  claim  by  the  other  party,  and,  discussing  Voet's 
dictum,  says,  **  Sound  sense  teaches  me  that  the  contrary  is  true,  so 
long  as  there  is  nothing  to  show  that  the  counsel  of  defendant  was 
ignorant  and  stupid  enough  to  rely  on  the  defence  of  compensation, 
without  instituting  a  proper  claim  in  reconvention,  for  no  one  can  be 
considered  to  be  so  foolish  as  to  throw  away  his  money  by  wishing 
to  set  off  a  liquid  claim  against  one  which  is  null  and  has  no 
existence,  unless  in  the  case  of  fear  or  violence,  which  cannot  very 
well  happen  in  a  judicial  proceeding."     The  reason  advanced  by 
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Decker  is  more  logical  than  that  of  Voet,  and  (it  is  submitted) 
appears  to  be  correct.  The  mere  fact  that  one  does  not  set  off 
what  might  have  been  brought  forward,  and  pays  the  claim,  does 
not  amount  to  a  remission  of  the  debt  which  might  have  been  set  off. 
But  if  one  frequently  neglects  to  set  off  the  debt,  and  pays  several 
claims,  the  presumption  will  be  that  the  debt  which  might  have 
been  set  off  has  been  remitted  by  the  party  entitled  to  payment 
thereof  (16,  2  §§  2,  8). 

826.  Debts  which  are  naturally  and  civilly  due  may  be  set  off,  no 
matter  what  their  origin  may  be,  so  long  as  it  is  in  accordance  with 
public  policy.  The  debt  which  is  compensated  may  be  due  on 
contract  or  by  reason  of  the  commission  of  a  tort  (delict),  provided 
that  the  amount  of  the  debt  is  ascertained.  In  the  same  way,  when 
an  amount  is  claimed  in  an  action  in  rem,  it  may  be  set  off  against 
an  amount  claimed  in  an  action  in  personam.  A  debt  which  is 
naturally  due,  since  it  is  capable  of  novation,  and  of  receiving 
sureties  and  pledges,  may  have  compensation  pleaded  against  it,  or 
may  be  set  off,  not  only  against  another  natural  debt,  but  against 
one  which  is  both  naturally  and  civilly  due.  The  debt  which  is 
compensated  must  be  due  and  claimable,  for  set-off  is  a  mutual  pay- 
ment by  the  parties  to  each  other,  and  one  is  not  bound  to  pay  a 
debt  before  the  due  date.  But  if  a  debt  was  due,  and  the  Court  has 
granted  the  debtor  an  extension  of  time  to  a  certain  date,  on  which 
payment  must  be  made,  and  in  the  interval  the  judgment  creditor 
becomes  liable  at  once  to  pay  his  debtor  a  certain  sum,  payment 
whereof  is  demanded  from  the  judgment  creditor,  he  may  set  off  the 
judgment  debt  in  respect  of  which  postponement  of  payment  was 
granted.  Although  it  appears  that  the  action  de  eo  quod  certo  loco 
(above,  §  762)  was  not  abrogated  by  Dutch*Law,  it  is  clear  that  if  it 
is  held  to  have  been  abrogated,  the  rule  of  Boman  Law,  that  com- 
pensation of  a  debt  payable  in  one  place  may  be  pleaded  kgainst  a 
debt  payable  in  another  place,  will  no  longer  be  applicable.  But,  in 
any  case,  a  debt  payable  at  a  certain  place  may  be  set  off  against  a 
debt,  the  place  of  payment  of  which  is  not  stipulated.  The  costs  of 
a  lawsuit  which  one  has  been  condemned  to  pay  may  be  set  off 
against  a  liquid  debt  due  by  the  party  in  whose  favour  the  judgment 
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for  costs  was  giyen.  Debts  which  have  a  short  period  of  prescrip- 
tion may  be  set  off  against  debts  which  are  perpetual,  provided  that 
both  debts  are  due  and  payable.  Debts  secured  by  mortgage  of 
real  property  may  be  set  off  against  debts  of  the  same  kind,  or 
against  any  other  debt.  And  annual  rents  may  be  set  off  against 
annual  rents,  or  against  any  other  debt.  A  debt  cannot  be  set  off 
against  a  deposit  made  with  the  debtor,  for  the  first  duty  of  the 
depositary  is  to  return  the  deposit.  This  rule  applies  to  things 
deposited  so  as  to  be  returned  in  specie  (in  their  kind),  and  to  a 
thing  of  a  particular  kind  which  has  been  deposited.  Thus,  A.  owes 
B.  50L,  and  deposits  1001.  with  B.  On  demand  by  A.  for  return  of 
the  1001.,  B.  must  refund  the  whole  amount.  But  there  is  an 
exception  to  this  rule,  where  the  depositor's  debt  is  due  in  connec- 
tion with  the  deposit,  for  instance,  for  expenses  in  safeguarding  the 
money  deposited ;  and  in  that  case  the  depositary  may  set  off,  if  the 
debt  is  due  in  specie  (such  as  money),  or,  if  a  special  thing  has  been 
deposited,  he  will  have  a  right  of  retention  (im  retentionis)  untU  the 
expenses  have  been  paid.  There  can  be  no  set-off  in  the  case  of 
unlawful  or  purely  momentary  possession,  where  there  is  no  true 
ownership.  Thus,  in  case  of  spoliation,  one  cannot  compensate  or 
set  off  a  debt  as  against  the  person  despoiled,  who  claims  that  the 
property  of  which  he  has  been  deprived  shall  be  returned  to  him ; 
following  the  maxim  spoliatiLS  ante  omnia  restituendus  est.  In  the 
the  same  way,  a  creditor  of  the  Treasury  or  of  a  municipality  or 
divisional  council  may  not  claim  a  set-off  as  against  taxes  or  rates 
due  by  him  to  the  Treasury,  a  municipality,  or  a  divisional  council 
The  same  rule  applies  to  all  privileged  debts  in  favour  of  the  State. 
Nor  can  one  set  off,  as  against  a  debt  due  by  one,  future  alimony  or 
annuity  money,  whether  due  by  contract  or  will,  by  an  individual  or 
corporation,  or  by  a  charitable  institution  of  any  kind  whatso- 
ever. Alimony  due  for  a  period  that  is  past  may  be  set  off  (16, 
2  §§  12—16). 


The  purchaser  of  a  property  at  auction,  which  has  been  put  up  by  the 
trustees  of  an  insolvent  estate,  cannot,  according  to  Voet,  claim  to  set  off 
•gainst  the  purchase  price  a  debt  which  ia  due  to  him  by  the  insolvent 
personally. 
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827.  In  order  that  compensation  may  take  place,  it  is  requisite 
that  the  debt  shall  be  unconditional  and  liquid — so  that  it  may  be 
certain  and -immediately  ascertainable,  whether  it  be  admitted  by  the 
party  who  owes  the  debt  to  be  set  off,  or  decreed  by  judgment  of  a 
Court,  or  established  by  a  public  instrument,  or  is  contained  in  a 
negotiable  instrument  {Brett  vs.  SoUman,  4  S.  C.  9 ;  Brink*8  Trustee 
vs.  Theron,  4  S.  C.  25).  If  a  debt  be  due  on  a  certain  day,  it  cannot 
be  set  off  before  that  day  anives.  A  debt,  whose  validity  is  dis* 
puted,  is  not  regarded  as  liquid,  and  cannot  thus  be  compensated, 
unless  the  party  putting  forward  the  debt  proves  the  debt  at  the 
same  time.  Not  only  must  the  validity  of  the  debt  in  such  a  case  be 
proved,  but  the  amount  thereof  as  well.  The  debt  must  likewise  be 
absolutely  fixed.  Thus,  where  A.  bequeaths  to  G.  lOOL  or  a  pair  of 
horses,  to  be  paid  by  A.'s  heir,  B.,  and  C.  owes  B.  1002.,  C.  cannot 
set  off  the  1002.  against  the  1002.  due  by  B.,  for  B.  has  a  choice 
between  the  1002.  and  the  horses,  which  choice  has  not  yet  been 
determined.  But  if  the  will  gives  C.  the  choice  between  the 
1002.  and  the  horses,  he  can  plead  the  set-off  after  he  has  exercised 
his  choice.  An  illiquid  claim  cannot  be  pleaded  in  compensation. 
Thus,  in  ManueVs  Tiiistee  vs.  Norden  (8  M.  626),  it  was  held 
incompetent,  in  answer  to  a  liquid  claim  based  on  a  judgment  of  the 
Com-t,  to  oppose  a  plea  of  compensation  founded  on  an  illiquid 
counterclaim  for  damages,  which  claim  both  plaintiff  and  defendant 
had  agreed  to  refer  to  arbitration.  In  Vowe  vs.  Pedder  (1  M.  88), 
provisional  judgment  was  claimed  for  "^nt  due  under  a  written 
contract  of  lease.  The  lease  contained  a  clause  providing  ''that  all 
necessary  repairs  the  said  premises  may  require  shall  be  borne  and 
sustained  by  the  lessor."  The  defendant  pleaded  that  he  had  the 
right  to  set  off  against  the  claim  for  rent  a  counterclaim  for 
damages  (unliquidated)  for  want  of  repairs  by  the  landlord.  The 
Court  refused  to  allow  the  set-off,  but  laid  it  down  that  the  defendant 
in  an  action  for  rent  is  entitled  to  plead  as  a  defence,  pro  tanto,  that 
he  has  sustained  damages  to  a  certain  amount  by  the  failure  of  the 
plaintiff  to  make  repairs  which  he  was  bound  to  make  by  the  lease  ; 
and,  therefore,  that  the  fact  of  the  lessee  having  suffered  damage  in 
this  way  might  relevantly  be  pleaded  as  a  bar  to  provisional  sentence. 
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provided  the  defendant  could  make  out  a  prim&  facie  case^  to  the  satis- 
faction of  the  Coorti  that  in  the  principal  case  he  would  be  able  to 
prove  that  he  had  sustained  such  damage  to  a  certain  amount.  In 
the  case  in  question,  though  the  Court  found  that  there  was  a  friind 
facie  case  that  the  premises  required  necessary  repairs,  which  the 
plaintiff  had  fiedled  to  make,  the  defendant  produced  no  evidence  of 
any  kind  to  show  the  amount  of  damage  he  had  sustained.  And  in 
like  manner  it  was  held,  in  Fieh  vs.  Hausman  (8  S.  C.  44 ;  see  also 
PvUinger  Diamond  Mining  Co.,  In  Liquidation,  vs.  PtdUnger,  1 
O.  W.  R.  402 ;  Dtt  Plessis  vs.  Van  Blerk,  Buch.  1869,  p.  68  ; 
Verwey  vs.  Hannay  Brothers,  2  S.  270 ;  Scott  vs.  Barnard,  9  S.  C. 
828 ;  Dale  vs.  Winship,  9  S.  C.  509)  that  the  tenant  of  a  house 
cannot,  when  provisional  sentence  is  claimed  against  him  upon  the 
lease  for  arrear  rent,  set  off  the  estimated  amount  necessary  to  put 
the  house  into  proper  repair,  which  amount  has  not  actually  been 
expended.  The  defendant  must  in  all  cases,  where  the  debt  on 
which  he  relies  for  a  set-off  is  not  based  on  a  liquid  document, 
furnish  primd  facie  proof  of  the  debt.  **  Where  the  defendant  does 
not  rely  upon  a  liquid  document,"  says  De  ViUiers,  C.J.  (Kruger 
vs.  Van  Vuuren*s  Executrix,  5  S.  C.  168),  "  the  liquidity  of  his 
claim  must  be  decided  by  the  Court,  which,  according  to  Yinnius, 
has  some  degree  of  discretion  vested  in  it.  He  adds  that  a  debt 
most  be  deemed  to  be  liquid,  if  the  determination  as  to  its  existence 
depends  only  upon  a  question  of  law,  and  not  of  fact.  He  then 
proceeds  to  the  discussion  of  the  question  whether  a  defendant,  who 
has  pleaded  compensation  in  respect  of  an  unliquidated  debt,  ought 
to  be  allowed  to  give  proof  of  his  debt,  and  answers  it  in  the 
afBrmative.  This  is,  of  course,  a  mere  question  of  procedure,  but 
the  discussion  is  of  importance  as  showing  that  after  the  defendant's 
claim,  although  originally  illiquid,  has  been  liquidated  by  the  Court, 
it  becomes  capable  of  compensation  against  the  plaintiff's  claim, 
if  still  unpaid.  But  until  every  element  of  uncertainty  has  been 
removed  as  to  the  amount  opposed  in  compensation,  set-off  is  not 
allowed."  The  next  requirement  is  that  the  debts  should  be  of  the 
same  kind,  in  order  to  be  effectively  set  off  against  each  other. 
Thus,  money  can  only  be  compensated  with  money,  grain  with  grain, 
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wine  with  wine.  Although  an  indefinite  number  of  things  of  a 
ceiiain  class  cannot  be  set  o£f  against  a  definite  and  special  number, 
of  the  same  class,  which  constitutes  the  claim,  yet  a  definite  and 
special  number  of  such  things  may  be  set  off  against  an  indefinite 
number  forming  the  subject  of  the  claim.  Thus,  A.  sells  to  B.  six 
casks  of  wine  of  A.'s  vintage,  for  which  B.  pays.  Thereafter,  C. 
bequeaths  to  A.  six  undefined  casks  of  wine,  to  be  paid  by  B. 
Delivery  of  the  six  casks  of  A.'s  vintage  is  claimed  by  B.  A.  cannot 
set  off  the  six  undefined  casks.  If,  on  the  contrary,  A.  institutes 
a  claim  for  the  six  undefined  casks,  B.  can  plead  set-off  of  the  six 
casks  of  A.'s  vintage  (16,  2  §§  17—19). 

If  a  Court  tries  a  claim  to  which  set-off  has  been  pleaded,  and  finds  that  the 
plea  is  not  proved,  the  original  claim  will  stand,  and  judgment  will  be  given 
for  it.  But  this  decision  will  not  operate  as  a  bar  {res  judicaia)  to  a  future  claim 
by  the  debtor  on  a  debt  in  respect  of  which  he  raised  the  plea  of  set-off,  for  the 
debt  may  be  perfectly  valid,  although  it  did  not  fulfil  the  requirements  of  set-off. 
Again,  however,  if  the  debt  fulfilled  the  requirements  of  set-off,  and  the  Court 
found  that  it  had  no  existence  (that  is,  was  not  payable  by  the  plaintiff),  res 
judicata  may  be  pleaded  if  the  debtor  should  afterwards  claim  on  it. 

In  the  Cape  Colony,  where,  under  the  Magistrate's  Court  Act  (No.  20,  1856), 
resident  magistrates  have  a  limited  jurisdiction,  they  may  try  counterclaims  for 
larger  amounts  than  the  plaintiff's  claim  for  thepiurpose  of  ascertaining  whether 
there  is  primd  fade  proof  of  such  counterclaim.  If  they  find  the  counterclaim 
sufficiently  established,  they  will  dismiss  the  whole  action,  on  the  ground  that 
the  counterclaim  is  beyond  their  jurisdiction.  The  jurisdiction  of  resident 
magistrates  is  limited  to — (a)  201,  in  actions  for  damages  and  similar  illiquid 
dahns,  except  that  they  may  try  claims  for  a  larger  amount  for  rent  where  the 
total  amount  of  rent  payable  tmder  the  whole  lease  does  not  amount  to  more 
than  40L ;  {h)  100/.  in  illiquid  cases  for  the  recovery  of  the  price  of  any 
merchandise,  goods,  or  other  movable  property ;  (c)  250/.  on  liquid  documents, 
such  as  bills  of  exchange,  promissory  notes,  good-fors,  or  other  written  acknow- 
ledgments of  debt.  The  Cape  Act  43,  1885,  §  5,  provides  that  "  as  often  as  any 
action  or  suit  shall  be  brought  upon  any  liqmd  document  for  any  sum  exceeding 
100/.,  the  resident  magistrate  shall  have  jurisdiction  to  try  any  plea  of  set-off 
or  compensation,  or  any  cross  case  or  claim  in  reconvention  not  exceeding  the 
amount  demanded  by  tiie  plaintiff  in  his  summons,  whether  the  plaintiff  shall 
or  shall  not  succeed  in  proving  the  amount  so  demanded  to  be  due."  In  the 
Transvaal,  under  Proclamation  No.  21,  1902,  the  jurisdiction  of  resident  magis- 
trates is  100/.  in  all  illiquid  oases,  and  500/.  in  Hie  case  of  liqmd  daima  In 
Natal  resident  magistrates  have  jurisdiction  in  cases  on  mortgage  bonds  not 
exceeding  100/. ;  in  actions  for  ejectment,  where  the  value  of  the  land,  if  the 
title  be  disputed,  does  not  exceed  100/.,  provided  the  rent  claimed  does  not 
exceed  100/. ;  and  in  all  other  cases  to  an  amount  of  100/.  It  is  further  pro- 
vided that  **  where  the  parties  consent  thereto  in  wiiting,  duly  signed  by  them 
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or  on  their  behalf,  the  magistrates  shall  have  jurisdiction  to  try  and  determine 
any  action  or  prooeeding,  otherwise  beyond  bis  jurisdiction,  in  wbicb  a  busband 
does  not  seek  relief  against  a  wife  or  a  wife  against  a  busband,  or  in  wbicb  the 
daim  to  relief  is  not  based  wboUy  or  in  part  upon  public  rigbts,  or  in  wbicb 
the  rigbts  of  minors  or  persons  under  ouratorsbip  are  not  affected."  It  is  dear 
that,  in  Gape  Colony,  wben  a  counterclaim  is  raised,  tbe  magistrate  must  take 
evidence  wbether  there  is  a  bond  flde  counterclaim ;  and  tbe  mere  raising  of  tbe 
counterclaim  will  not  justify  tbe  magistrate  in  dismissing  tbe  action  against 
wbidi  tbe  counterclaim  is  pleaded  {De  Jager  vs.  De  Jager,  3  S.  C.  69).  In 
De  Wet  ys.  Therm  (9  0.  T.  E.  453),  it  was  laid  down  that  wbere  tbe  coUnter- 
daim  is  for  unliquidated  damages  exceeding  the  amount  claimed  by  tbe  plaintiff, 
the  magistrate  must  dismiss  tbe  counterclaim,  and  proceed  to  try  tbe  plaintiff's 
daim.  In  other  words,  in  tbe  Cape  Colony,  tbe  establisbing  of  a  bond  fide 
oounterdaim  of  a  liquid  and  ascertainable  nature  (wbetber  it  be  on  a  liquid 
document,  on  an  open  account,  or  a  fixed  purcbase  price),  exceeding  tbe  plain- 
tiff's claim,  will,  if  witbin  tbe  Court's  jurisdiction,  baye  tbe  effect  of  disallowing 
tbe  plaintiff's  daim ;  if  beyond  tbe  jurisdiction,  tbe  plaintiff's  case  must  be 
dismissed,  and  tbe  defendant  will  baye  absolution  from  tbe  instance.  If  tbe 
counterclaim  be  for  damages  below  tbe  amount  claimed  by  plaintiff,  tbe  magis- 
trate will  try  tbe  counterclaim ;  but  if  it  be  for  damages  exceeding  tbe  amount 
claimed  by  plaintiff,  tbe  counterclaim  will  be  dismissed.  If  tbe  plaintiff  claims 
20^.  on  a  note,  and  tbe  defendant  counterclaims  for  more  than  20/.  in  respect  of 
a  debt  of  a  liquidated  nature  (not  based  on  a  liquid  document),  and  tbe  Court 
finds  tbe  connterdaim  establisbed,  its  jurisdiction  on  tbe  wbole  case  will  be 
ousted  (Brady  ys.  Michid,  3  S.  C.  178).  In  De  Jager  vs.  De  Jager  and  Brady 
ys.  Michiel  it  was  assumed  tbat  tbe  counterclaims  were  liquidated,  and  admitted 
in  law  of  compensation.  They  were  not  in  tbe  nature  of  claims  for  unliquidated 
damages,  and  as  sucb  incapable  of  being  pleaded  in  compensation  {per  De 
YUliers,  C.  J.,  in  ScoU  ys.  Barnard,  9  S.  C.  324).  See  also  Dale  ys.  Winship  (9 
S.  C.  509),  Micliau  ys.  Hall  (6  S.  C.  75),  Cliareley  vs.  Horaley  (3  E.  D.  C.  433), 
Smith  ys.  Morum  Brothers  (Bucb.  1877,  p.  20),  Smith  ys.  Ramebottom  (Bucb. 
1878,  p.  98),  Theron  ys.  Wolff  (11  S.  C.  16),  JoobU  ys.  Petztr  (11  a  C.  60), 
Kerdel  ys.  Bam  (12  S.  C.  13),  and  Joffe  ys.  Fraser  ([1903]  T.  S.  104). 

828.  Compensation  must,  in  the  next  place,  fulfil  this  require- 
ment, that  the  debt  must  be  due  to  the  person  himself,  who  wishes 
to  set  o£f  the  debt,  and,  on  the  other  hand,  the  debt  to  be  set  off 
must  be  actually  due  by  the  person  against  whom  the  compensation 
is  made.  Thus,  one  cannot  claim  to  set  off  that  which  is  due  by 
him  against  what  is  due  by  the  creditor  to  the  father  of  the  person 
claiming  to  set  off.  Again,  if  A.,  a  guardian,  claims  payment  from 
B.,  B.  cannot  claim  to  set  off  what  is  due  to  him  by  the  wards  of  A. 
What  is  due  to  a  third  party  one  cannot  claim  to  set  off,  unless  there 
is  privity  of  contract  between  the  creditor  or  debtor  and  such  third 
party  in  regard  to  the  debt  which  it  is  desired  to  set  off.    Where  A. 
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let  a  house  to  B.,  and  A/s  son  boarded  with  B.,  the  latter  failed  to 
pay  the  rent  of  the  house,  and  was  sued  by  A.'s  son  for  the  rent  ime; 
in  the  account  for  rent  B.  was  credited  with  the  amount  due  for 
board  by  A/s  son.     But  for  the  deduction  of  board,  the  amount 
claimed  would  have  been  above  the  magistrate's  jurisdiction.     The 
defendant,  B.,  excepted  to  the  jurisdiction,  on  the  ground  that  the 
son's  debt  for  board  could  not  be  brought  into  compensation,  and 
the  exception  was  sustained.     This  decision  was  affirmed  by  the 
Cape  Supreme  Court,  on  the  ground  that  the  son  (the  nominal 
plaintiff)   was    not    entitled   to    state    the    debt  due   by  himself 
individually,  in  compensation  with  the  debt  claimed  by  his  father 
from  defendant,  unless  he  could  prove  that  defendant  had  consented 
to  receive  the  father  as  debtor  for  the  plaintiff's  board,  by  agreeing 
to  the  delegation  of  the  debt  for  board  to  the  father  {De  ViUiers  vs. 
{JommaiUe,  8  M.  644).     "  By  our  law  there  can  be  no  compensation 
unless  the  debts  are  mutual ;  in  other  words,  a  debt  must  be  due  to 
the  very  person  who  opposes  it  as  a  compensation.    If  a  defendant," 
said  De  ViUiers,  C.J.,  in  Liquidators  of  the  Cape  of  Good  Hope 
Bank  vs.   Forde  d  Co.  (8  S.  C.  82),  "has  obtained  a  bond  fide 
<3e8sion  from  a  third  person  of  a  right  of  action  against  the  plaintiff, 
the  defendant  may  compensate  such  a  claim,  because  by  virtue  of 
the  cession  he  has  a  valid  counterclaim  against  the  plaintiff."      So, 
too,  where  a  defendant  was  sued  for  a  debt  due  by  him  individually, 
it  was  held  that  he  could  not  set  off,  or  claim  in  reconvention  in  the 
same  action,  the  amount  of  a  promissory  note  owing  by  the  plaintiff 
to  a  third  party,  the  note  in  question  having  been  indorsed  in  blank 
by  such  third  party,  after  it  became  due,  to  the  defendant,  without 
value,  for  the  purpose  of  recovering  the  amount  due  on  the  note 
from  the  plaintiff  {Beukes  vs.  Steyn,  Buch.  1874,  p.  18).    If  there 
are  two  co-principal  debtors,  and  one  of  them  is  called  upon  for 
payment,  he  cannot  claim  to  set  off  a  debt  due  by  the  creditor  to  the 
other  co-principal  creditor  individually.    In  the  same  way,  if  one  of 
two  co-principal  creditors  sues,  the  debtor  cannot  claim  to  set  off  a 
debt  due  by  the  other  co-principal  creditor  individually.    Where 
there  is  privity  of  contract,  as  we  have  seen,  there  may  be  set-off. 
Thus,  if  several  persons  act  jointly  as  co-guardians  to  a  minor,  and 
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one  of  them  sues  a  debtor  of  the  minor,  the  debtor  may  set  off  what 
is  due  by  another  co-guardian  of  the  minor  on  behalf  of  the  minor. 
Where  an  action  has  been  ceded,  set-off  may  be  pleaded  against  the 
cessionary,  but  in  respect  of  what  was  owing  by  the  cessionary,  in  his 
individual  capacity,  to  the  debtor,  and  in  respect  of  what  was  owing 
to  the  debtor  by  the  cedent  (person  making  the  cession)  before  the 
date  of  the  cession.     If  A.  owes  an  unconditional  debt  to  B.,  and  B. 
thereafter  comes  to  owe  A.  a  conditional  debt,  or  one  payable  on  a 
certain  day,  with  an  additional  stipulation  that,  on  the  due  date,  B. 
shall  set  off  what  he  thus  owes  against  what  A.  owes  to  him,  and  A. 
then,  before  the  due  date  arrives,  cedes  his  right  to  a  third  party,  the 
third  party,  on  proceeding  on  the  due  date  against  B.  after  receiving 
cession  of  action,  will  have  to  allow  a  set-off  of  the  debt  due  to  B. 
So  far  as  set-off  is  concerned,  it  makes  no  difference  whether  the 
first,  or  the   second,   or  the   third  party  making  the   cession  is 
indebted  to  him  who  is  called  upon  for  payment  after  cession  of 
action  has  been  made.     Nor  does  it  matter  whether,  at  the  time 
when  compensation  is  pleaded  against  the  cessionary,  the  cedent 
(person  making  the  cession)  is  still  solvent  or  not.     Nor  does  it 
make  any  difference  whether  the  cession  were  made  of  free  will  or 
under  the  pressure  of  necessity.     Set-off  cannot  be  pleaded  against 
a  cessionary  by  the  i>erson  against  whom  the  claim  is  ceded,  in 
respect  of  a  debt  due  by  the  cedent  before  cession,  where  the 
cessionary  has  entered  into  a  novation  with  the  debtor  of  the  cedent; 
or  where,  otherwise,  there  is  not  a  bare  and  unconditional  cession  of 
Action,  but  a  full  delegation  with  the  consent  of  the  delegated  debtor. 
The  reason  is  that  here  the  first  obligation,  which  subsisted  between 
the  cedent  and  his  debtor,  has  been  ipso  jure  discharged  by  the  subse- 
quent novation  or  delegation,  and  the  debtor  is  no  longer  held  liable  in 
respect  of  the  person  ceding  or  delegating,  but  on  account  of  the  new 
agreement  by  which  a  novation  or  delegation  was  made,  and  it  would  be 
unjust  to  oppose  against  the  cessionary,  who  now  sues  in  his  own  name 
and  on  his  own  contract,  compensation  in  respect  of  that  which  not 
he  owes,but  a  third  person  whom  he  does  not  represent  (16, 2  §§  4 — 7). 

In  Smith  vs.  EotoBe  (2  M.  163)  it  was  laid  down  that  the  lessee  of  a  property 
tlie  rent  of  which  his  landlord  had  ceded  to  a  third  party  under  an  agreement 
giving  the  cessionary  a  title  to  sue  for  such  rent,  was  entitled  to  compensate 
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against  the  claims  for  rent  due  prior  to  the  oession,  all  Uquid  daims  due  by 
the  cedent  (the  landlord)  to  the  lessee  before  the  cession,  but  that  as  regarded 
rents  falling  due  after  notice  of  the  cession,  he  could  not  compensate  debts  due 
to  him  before  the  cession. 

829.  A  guardian  who  sues  his  debtor  in  his  own  name  is  not 
liable  to  suffer  a  set-off  of  what  his  ward  owes  to  the  debtor  who  is 
sued.  Andy  where  a  guardian  sues  on  his  ward's  behalf,  the  debtor 
cannot  claim  to  set  off  what  the  guardian  on  his  own  account  owes 
to  this  debtor  of  the  ward.  The  same  principles  apply  to  the  case 
of  an  agent ;  and  there  is  no  doubt  as  to  the  validity,  in  Boman- 
Dutch  Law,  of  the  foregoing  rules.  But  some  difference  of  opinion 
has  arisen  in  regard  to  another  statement  by  Yoet.  He  says  :  **  If 
a  tutor  or  guardian  is  called  upon  to  pay  a  debt  due  by  himself  to  a 
person  who  is  a  debtor  to  his  pupil,  it  is  quite  allowable  to  such  a 
person  to  compensate  what  the  guardian  owes  with  what  is  due  to 
his  ward ;  as  thereby  no  injury  is  done  to  either  the  ward  or  the 
opposite  party,  this  being  looked  upon  as  a  transfer  brevi  manu  of 
the  payment  of  the  debt  of  both  parties,  without  resorting  to  a  fresh 
lawsuit  and  fresh  expenses  to  claim  the  debt,  the  payment  whereof 
would  otherwise  have  to  be  enforced  with  all  the  delays,  trouble, 
and  expense  attending  legal  proceedings."  This,  it  must  be  noted, 
is  not  the  case  of  a  guardian  or  ward  suing,  but  of  a  guardian  being 
sued.  Further  on,  Yoet  in  general  terms  states  that  what  he  lays 
down  with  regard  to  guardians  applies,  on  the  same  principles  of 
law,  to  agents  who  have  a  mandate  to  collect  money  for  others, 
whether  they  proceed  in  their  own  name  or  in  their  representative 
capacity,  and  whether  they  are  sued  in  their  own  name  or  in  their  repre- 
sentative capacity.  Commenting  on  this  "shorthanded  "  (brevi  manu) 
mode  of  set-off  by  agents,  Cloete,  J.  (Mtdler  Brothers  vs.  Kemp,  8  S. 
142)  said :  **  This  is  the  mode  which,  I  am  well  aware,  prevails 
throughout  the  whole  of  the  (Cape)  Colony.  Thousands  and  tens 
of  thousands  of  pounds  are  thus  every  day  mutually  discharged  by 
agents,  executors,  guardians,  and  persons  acting  for  others,  and, 
where  such  settlements  are  made  bond  fde,  I  conceive  it  to  be  my 
duty  to  consider  as  valid,  and  not  to  allow  a  principal  to  disturb  such 
settlements,  years  after,  if  his  agent  or  guardian  should  be  found  to 
have  been  unfaithful  in  his  stewardship."     The  learned  Judge  then 
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cited  another  portion  of  Voet  (8,  8  §  7),  who  *'  lays  it  down  that 
although  a  special  agent  is  strictly  limited  to  the  authority  he 
receives,  a  general  agent  cum  libera  (that  is,  with  the  clause  contained 
in  a  power  of  attorney,  *  to  transact  everjrthing  that  the  principal 
himself  could  do  if  present ')  has  the  power,  not  only  to  sue  and  to 
press  for  payment,  but  has  also  the  power  aiienare  vendendo  aliud 
pro  alio  permutando  (to  alienate  property  by  sale  or  exchange  of  one 
thing  for  another),  in  short,  to  do  everjrthing  except  granting  away 
property,  without  consideration."  It  must  be  noted,  however,  that 
this  passage  is  not  to  the  same  effect  as  the  one  previously  cited,  that 
the  principles  regulating  set-off  by  agents  are  the  same  as  those 
regulating  set-off  by  guardians.  However,  there  is  no  doubt  that 
the  principles  regulating  the  two  cases  are  the  same.  The  only 
question  now  is  as  to  the  right  of  the  guardian  who  is  sued  to  set  off 
debts  dne  to  his  ward.  Voet  says  the  case  is  not  the  same  as  that 
where  the  guardian  sues ;  but  it  is  difficult  to  see  why  the  same 
principles  should  not  apply.  Cloete,  J.,  follows  Voet's  view ;  but 
BeU,  J.,  says  that  Voet's  opinion  conflicts  with  that  of  Van  Leeuwen 
{Cens.  For.  1,  4,  86,  20).  On  the  whole,  it  is  submitted  that  a 
guardian  sued  in  his  own  name  cannot  (though  Voet  lays  down  the 
contrary)  set  off  what  is  due  to  his  ward  by  the  plaintiff,  this  being 
the  view  of  the  majority  of  the  Court  in  MvUer  Brothers  vs.  Kemp  ; 
and,  consequently,  following  the  other  passage  of  Voet,  an  agent  who 
is  sued  can  only  set  off  where  he  has  a  special  mandate  to  apply  his 
principal's  funds  to  such  a  purpose.  The  custom,  as  shown  by 
Cloete,  J.,  may  be  to  treat  one's  principal's  funds  as  one's  own  for 
the  purposes  of  set-off ;  but  it  is  submitted  that  the  custom  is  not 
sanctioned  by  law,  following  the  majority  decision  in  ikfuZZer  JBrotft^r^ 
vs.  Kemp  (16, 2  §  8). 

In  Heydenrych  vs.  Woolven  (14  S.  C.  378)  it  vas  held  that  a  person  purchasing 
from  ihe  agent  of  an  trndisclosed  principal  without  notice  of  the  agency  is 
entitled  to  set-off  against  the  price  claimed  by  the  principal  a  debt  owing  to  the 
porchaaer  by  the  agent 

Van  Leeuwen  {Cena.  For,  1,  4,  36,  24)  lays  down  that  set-off  is  not  allowable 
in  the  case  of  partners  who  act  on  behalf  of  the  partnership,  with  regard  to 
partnership  debts,  where  they  have  been  called  upon  to  pay  debts  due  by  them 
in  their  priyate  capacity.  Yoet  (16,  2  §  10)  says  that  this  only  applies  to 
paxticnlar  partnerships  {ad  $ocio$  jparticulare$) ;  for  if  they  are  universal,  the 
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better  view  is  that  the  debtor  who  is  called  upon  to  pay  a  debt  to  one  of  them 
may  lawfully  set  off  what  is  due  to  him  by  the  other  imiversal  partner.  The 
Cape  Supreme  Court,  in  Brider  va  WilU  (4  S.  C.  282),  combined  the  views  of 
Van  Leeuwen  and  Yoet  by  laying  down  that  **  in  an  action  for  a  debt  due  to  a 
partnership,  compensation  or  set  off  of  an  amount  due  by  one  of  the  partners  in 
his  individual  capacity  cannot  be  made.  There  is,  however,  an  exception  to 
this  rule,  namely,  where  one  of  the  partners  is  an  undisclosed  or  dormant 
partner,  for  such  dormant  partner  who  has  incurred  debts  cannot,  merely  by 
joining  the  non-dormant  partner  as  co-plaintiff,  deprive  the  debtor  who  is  also 
a  creditor  of  his  right  to  compensate  a  debt  due  to  him  by  the  dormant  partner.'* 
This  rule,  it  is  submitted,  must  be  construed  restrictively,  for  the  only  cases  in 
which  the  dormant  partner  can  join  the  active  partner  as  plaintiff  are  those  in 
which  it  is  perfectly  clear  that  the  debt  is  a  partnership  debt. 

Where  spouses  have  been  married  by  antenuptial  contract  excluding  com- 
munity of  goods,  and  the  husband  sues  for  a  debt  due  to  him,  the  debtor  cannot 
claim  to  set  off  what  the  wife  owes  him.  But  if  community  of  goods  exists 
between  the  spouses,  and  the  husband  claims  payment  of  a  debt  due  to  him. 
before  the  marriage,  set-off  may  be  pleaded  even  in  respect  of  what  was  due  by 
the  wife  to  the  husband's  debtor  before  the  marriage. 

If  a  surety  is  called  upon  to  make  payment  on  account  of  his  suretyship,  ha 
may  set  off  not  only  what  is  due  to  himself,  but  also  that  which  is  due  to  his 
principal  debtor.  On  the  other  hand,  however,  the  principal  debtor  cannot  set 
off  that  which  is  due  by  the  claimant  to  the  surety.  It  makes  no  difference  to 
the  surety's  right  of  set-off  whether  the  principal  debtor  is  solvent  or  not :  for, 
as  we  have  seen,  by  a  fiction  of  law  set-off  takes  place  ipso  jure,  and  the  debts 
are  considered  as  discharged  from  the  moment  when  both  are  due,  nor  oan  the 
surety  remain  liable  after  the  principal  debtor  has  been  discharged.  This  view 
is  approved  of  by  Pothier  (Treatise  on  Obligations,  BugneCe  ed.  §  631 ;  Evaii$^ 
§  593),  and  by  the  Cape  Supreme  Court  in  Liquidators  of  the  Cape  of  Good  Hope 
Bank  vs.  Forde  &  Co.  (8  S.  0.  30). 

Where  an  heir  sues  on  behalf  of  the  estate  which  he  has  inherited,  compensa- 
tion may  be  pleaded  of  that  which  is  due  by  the  heir  personally.  And,  wheie 
the  heir  sues  in  his  own  name,  compensation  may  be  pleaded  of  what  was  due 
to  the  person  sued  by  the  deceased,  the  set-off  being  proportioned  to  tJie  ehaxo 
for  which  the  heir  sues,  as  the  heir  is  not  liable  for  the  shares  due  by  his  co-heirs 
(See  Brink* s  Trustee  vs.  Theron,  4  S.  C.  25).  This  rule  applies  even  in  the  case 
where  an  heir  has  adiated  with  the  benefit  of  inventory  (16,  2  §  11).  The  rule 
obviously  does  not  apply  to  the  case  of  a  person  who  merely  acts  as  executor. 

830*  Yoet  points  out  that  one  must  not  confuse  set-off  with  the 
right  of  retention  (jus  retentionis)^  although  the  right  of  retention 
may  be  put  forward  in  cases  of  execution.  Retention  right  (similar 
to  the  lien  of  English  Law)  holds  good  in  cases  which  do  not  admit 
of  set-off*,  and  in  the  case  of  illiquid  debts  as  well.  Nor,  as  in  the 
case  of  set-off,  does  the  obligation  vanish  ipso  jure.  The  right  of 
retention  applies  in  the  case  of  a  sea-captain  or  sailor  who  retains 
the  goods  carried  as  a  contribution  for  average ;  in  the  case  of  a 
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seller,  until  the  purchase  price  of  the  property  sold  has  been  paid ; 
in  the  case  of  a  wife,  over  the  property  of  her  husband,  until  the 
dowry  and  other  property  of  the  wife  have  been  restored.  In  the 
same  way,  a  bailee  has  a  right  of  retention  or  lien  over  the  property 
of  the  bailor  (praeponens),  in  respect  of  debts  due  by  the  bailor, 
until  such  debts  have  been  paid.  The  right  of  retention  especially 
holds  good  where  an}iliing  has  been  spent  or  lost  on  account  of  the 
thing  retained  :  for  instance,  for  expenses  incurred,  or  work  or  skill 
employed  in  connection  therewith ;  as  in  the  case  of  cleaners,  tailors, 
bond  fide  and  maid  fide  possessors,  with  regard  to  gai*ments,  clothing, 
or  property  held  in  possession,  for  the  price  or  expenses  incurred. 
The  master  of  a  ship  may  also  retain  goods  as  against  freight 
or  passage-money.  Persons  who  have  the  right  of  retention  may 
transmit  tlie  same  to  their  heirs  or  particular  successors  to  whom 
they  have  sold,  given,  bequeathed,  or  otherwise  made  over  the  right 
of  recovering  the  price  of,  or  expenses  incurred  in  connection  with 
the  thing  which  is  the  subject  of  retention.  The  question  whether 
a  person  who  has  the  right  of  retention  must  deliver  up  the  thing 
retained  if  suitable  security  is  offered  him  by  the  debtor  is  a  matter 
of  judicial  discretion,  depending  on  circumstances.  The  right  of 
retention  only  lasts  so  long  as  one  actually  retains  the  thing.  It 
can  be  exercised  only  in  respect  of  a  debt  due  in  connection  with 
the  thing  itself.  Thus,  Brink's  Trustees  vs.  South  African  Bank 
.(2M.  S81)  decided  that  the  pledgee  of  a  bond,  pledged  by  writing, 
and  delivered  to  him  in  security  of  a  sum  specified  in  the  writing, 
has  no  right  of  retention  of  the  bond  against  the  creditors  of  the 
pledgor  in  respect  of  any  other  debt  due  by  him  to  the  pledgee 
(16,  2  §§  20,  21). 

E.  Confusion  or  Mergei\ 

SSL  Another  mode  by  which  an  obligation  is  discharged  tpiro^W^ 
is  confasion  or  merger.  Merger  takes  place  when  the  rights  of 
creditor  and  debtor  are  fused  in  the  same  person  by  adiation  of  an 
inheritance — ^that  is,  when  the  creditor  becomes  heir  to  the  debtor, 
or  the  debtor  becomes  heir  to  the  creditor.  The  obligation  of 
suretyship  is  extinguished  when  the  debtor  becomes  heir  to  the 
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surety ;  or  the  surety  becomes  heir  to  the  principal  debtor;   or  the 
creditor  becomes  heir  to  the  surety ;  or  the  surety  becomes  heir  to 
the  creditor.    Joint  obligations  cease  to  be  such  by  merger,  where 
one  of  several  joint  debtors  becomes  heir  to  the  creditor;  or  the 
creditor  becomes  heir  to  one  of  several  joint  debtors;   or  one  of 
several  joint  creditors  becomes  heir  to  the  debtor;   or  the  debtor 
becomes  heir  to  one  of  several  joint  creditors.    In  the  case  of  surety- 
ship on  joint  obligations,  the  obligation  is  extinguished  where  a 
surety,  who  intervened  on  behalf  of  two  joint  debtors,  becomes  heir 
to  one  of  them  who  dies ;  or  where  one  of  the  joint  debtors  becomes 
heir  to  the  surety ;  or,  when  there  are  two  joint  creditors,  if  the 
surety  becomes  heir  to  one  of  them ;  or  one  of  the  joint  creditors 
becomes  heir  to  the  surety.     Where  a  debtor  becomes  heir  to  the 
creditor,  or  a  creditor  becomes  heir  to  the  debtor,  in  any  of  the 
foregoing  modes,  the  obligation  is  extinguished  in  proportion  to  the 
extent  to  which  the  one  has  become  heir  of  the  other,  together  with 
the  accessory  obligations  of  pledges  and  suretyship.     The  accessory 
obligation  of  pledge  will  only  last  where  the  creditor  is  instituted 
heir  to  the  debtor  in  such  a  way  that  he  must  at  once  hand  over  the 
whole  of  the  inheritance  to  a  third  person.     If  a  debtor  becomes 
heir  to  his  surety,  merger  takes  place  in  such  a  way  that  the  surety- 
ship is  extinguished  to  the  extent  to  which  the  one  has  succeeded  to 
the  other,  and  the  principal  obligation  still  continues.     The  same 
rule  applies  where  the  surety  becomes  heir  to  the  principal  debtor. 
If  a  surety  has  again  given  a  second  surety  for  his  obligation,  and 
thereafter  becomes  heir  to  the  principal  debtor,   or  the   debtor 
succeeds  the  surety,  the  obligation,  not  only  of  the  first,  but  also  of 
the  second  surety  is  extinguished  by  merger.     But  if  the  surety  has 
given  a  pledge  or  hypothecation  to   secm*e  the  fulfilment  of  his 
obligation,  and  the  principal  debtor  then  becomes  heir  to  the  surety, 
the  suretyship  obligation  is  indeed  extinguished,  but  not  the  hypothe- 
cary obligation,   and  the  pledge  is  still  valid.    Voet  states  that 
Roman-Dutch  Law  has  abrogated  the  rule  of  the  Koman  Law  to 
this  extent,  that  if  a  surety  intervenes  by  means  of  a  civil  obligation 
on  behalf  of  a  principal  debtor  who  is  only  naturally  liable  (such  as 
a  minor),  and  the  one  becomes  heir  to  the  other,  the  obligation 
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nevertheless  continues;  because,  if  the  suretyship  obligation  is 
extingnishedy  there  will  be  no  remedy  left  open  to  the  creditor  on 
the  principal  obligation,  which  is  only  natural,  not  civil.  Where  a 
principal  debtor,  to  whom  his  surety  becomes  heir,  was  entitled  to 
avail  himself  of  certain  special  remedies  or  defences,  merger  is  not 
prevented,  and  the  surety,  who  is  now  liable  only  on  the  principal 
obligation,  will  be  able  to  avail  himself  of  such  remedies  or  defences, 
provided  that  they  would  have  been  of  equal  benefit  to  him  had  he 
still  remained  surety.  Thus,  if  A.  (a  minor)  enters  into  a  contract, 
B.  (a  major)  standing  surety  for  him,  and  B.  succeeds  A.,  the  surety- 
ship obligation  will  indeed  be  merged,  but  B.  will  still  remain  liable 
for  A.'s  debt,  since  plenary  restitution  (restitutio  in  integrum)  could 
not  have  availed  B.,  although  it  was  a  remedy  open  to  A.  Where  a 
surety  succeeds  to  the  estate  of  the  creditor,  or  the  creditor  to  that 
of  the  surety,  the  accessory  obligation  of  suretyship  is  also  extin- 
guished by  merger.  Where  one  of  several  joint  debtors  becomes  heir 
to  the  creditor,  or  the  creditor  becomes  heir  to  one  of  several  joint 
debtors,  or  one  of  several  joint  creditors  becomes  heir  to  the  debtor, 
or  the  debtor  to  one  of  several  joint  creditors,  the  whole  obligation 
is  not  extinguished  by  merger,  and  only  a  particular  person  is 
removed  from  the  obligation,  together  with  the  accessory  obligations 
specially  attaching  to  that  person.  For  instance.  A.,  B.,  and  C. 
are  co-principal  debtors,  D.  is  the  creditor,  and  E.  is  surety  for  B. 
D.  becomes  heir  to  B.  The  obligation  of  B.  is  extinguished,  and  so 
is  the  suretyship  obligation  of  E.  A.  and  C.  still  remain  liable  to 
D.,  and  they  will  be  liable  singuli  in  solidum  (each  for  the  whole 
amount),  if  the  contract  contemplates  such  a  liability.  Where  the 
liability  is  joint,  and  not  several,  as  where  each  debtor  is  entitled  to 
the  benefit  de  dvohus  vel  pluribus  reis  debendi  (above,  §  789),  each 
will  be  liable  only  for  his  pro  ratd  share  of  the  debt.  These  cases 
are  not  affected  by  the  rule  that  if  one  of  several  joint  debtors  pays, 
or  if  payment  be  made  to  one  of  several  joint  creditors,  the  whole 
obligation  is  extinguished,  and  all  are  discharged,  merger  having 
the  effect  of  payment ;  for  merger  only  takes  place  so  far  as  the 
persons  who  succeed,  or  are  succeeded,  are  concerned.  Where  a 
surety,  who  has  given   security  on  behalf  of  two  joint  debtorsi 
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becomes  heir  to  one  of  them,  he  will  remain  liable  on  behalf  of  the 
other  debtor ;  and  on  the  other  hand,  where  a  person  stands  security 
on  behalf  of  a  debtor  to  two  joint  creditors,  and  succeeds  one  of 
them,  the  other  will  still  have  his  action  against  the  surety,  because 
the  obligation  may  still  subsist  between  the  surety  and  the  other 
joint  creditor,  and  merger  in  that  case  will  not  have  the  effect  of 
pa3rment.  But  the  surety,  who  in  this  manner  succeeds  to  a  joint 
creditor,  will  have  such  joint  creditor's  right  of  action  against  the 
principal  debtor,  in  the  same  way  as  if  there  had  been  only  one 
creditor  to  whom  the  surety  became  heir.  The  same  principles 
apply  where  one  of  several  joint  debtors  or  joint  creditors  becomes 
heir  to  a  surety.  "Where  one  of  two  joint  creditors  becomes  heir  to 
the  other  joint  creditor,  merger  does  not  take  place.  Nor  does 
merger  take  place  where  one  of  two  joint  debtors  becomes  heir  to 
the  other  joint  debtor.  A  creditor  who  becomes  heir  to  the  person 
who  was  joint  creditor  with  him,  may  choose  whether  he  shall  sue 
the  debtor  in  his  own  name  or  in  the  name  of  the  person  to  whom 
he  becomes  heir.  This  is  no  superfluous  rule,  for  it  may  happen 
that  one  of  the  creditors  has  entered  into  an  agreement  with  the 
debtor  not  to  sue  him  {pactum  de  non  petendo),  and  then  the  right 
of  recourse  will  only  be  available  to  the  other  creditor.  Or  there 
may  be  some  other  agreement  between  one  of  the  joint  creditors  and 
the  debtor,  whereby  such  joint  creditor's  right  of  action  is  taken 
away.  If  one  of  two  co-sureties  becomes  heir  to  the  other,  the 
suretyship  obligation  will  not  be  extinguished  by  merger,  and  the 
same  principles  will  apply  as  in  the  case  where  one  of  two  joint 
creditors  becomes  heir  to  the  other  joint  creditor ;  and  in  the  case 
where  one  joint  debtor  becomes  heir  to  another  joint  debtor  tlie 
same  principles  will  apply.  If  the  Treasury  succeeds  to  its  debtor  by 
will,  the  same  principles  will  apply  as  in  the  case  of  successions  by 
private  persons.  But  if  the  Treasury  succeeds  by  right  of  occu- 
pation of  unowned  property  {bona  vacantia),  where  the  debtor  has 
no  other  heir  or  next  of  kin  to  whom  his  estate  shall  go,  no  merger 
takes  place,  nor  are  the  sureties  discharged,  except  to  the  extent  to 
which  the  Treasury  has  been  enriched  by  the  succession  in  question. 
It  should  be  noted  that  merger,  where  one  person  inherits  from 
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another,  takes  plctce  in  all  the  foregoing  cases  only  where  one  has  not 
obtained  the  benefit  of  inventory^  that  is,  where  one  is  a  universal 
successor  without  the  benefit  of  inventory  (Orotitis,  3,  40,  5;  SclioreVy 
§  499).  He  who  is  heir  pure  and  simple,  according  to  Dutch 
Common  Law,  acquires  all  the  rights  and  liabilities  of  the  deceased, 
and  in  case  of  succession  to  his  creditor  or  debtor  is  understood  as 
paving  himself,  or  as  receiving  payment  for  himself.  But  the 
benefit  of  inventory  absolves  one  from  liability  for  all  the  debts  of 
the  estate^  and  makes  one  liable  only  to  the  amount  inventorised  ; 
otlierwise,  where  there  is  no  inventory,  one  is  liable  even  beyond  the 
amount  of  the  assets  in  the  estate.  Persons  who  adiate  and  accept 
benefits  under  a  will  without  obtaining  the  benefit  of  inventory  will 
&11  under  the  rules  as  to  merger  which  have  been  stated  above. 
Where  there  has  been  merger,  the  obligation  which  has  been  merged 
may  be  revived  by  agreement,  express  or  implied.  Such  an  agree- 
ment will  be  implied  where  a  person  who  becomes  heir  to  the  estate 
of  a  deceased  person  sells  the  estate,  as  it  stands,  to  a  third  pai*ty, 
who  thereby  acquires  all  the  rights  of  the  deceased  (46,  8  §§  17 — ^27). 

It  is  conceived  that  the  limitation  as  to  merger  in  cases  where  there  is  benefit 
of  inventory  will  operate  in  the  following  way:  A.  becomes  heir  to  B.,  with 
benefit  of  inventory.  B.'s  estate  amounts  to  1,000/.,  exclusive  of  what  A.  owes 
the  estate,  but  B.  owed  his  creditors  1,200Z.  The  original  debt  of  A.  to  B.  was 
800/.  This  debt  is  not  extinguished,  since  A.  has  the  benefit  of  inventory.  A. 
must  therefore  pay  300Z.  into  the  estate,  which  will  then  amount  to  1,300/.  The 
creditors  will  then  receive  their  1,200/,  in  fulL  But  if  A.  has  not  the  benefit  of 
inventory,  he  will  in  any  case  be  liable  for  all  the  debts,  with  the  exception  of 
the  300/.  due  by  him,  which  has  become  extinguished.  Thus,  if  B.'s  assets 
amounted  to  1,000/.,  and  he  owed  1,500/.,  A.  would,  in  the  ordinary  course,  bo 
liable  for  1,800/. ;  but  his  debt  of  300/.  becoming  extinguished,  he  would  only 
be  liable  for  1,500/.  Another  view  is  that  A.,  not  having  the  benefit  of  inven- 
tory, would  in  the  ordinary  course  be  liable  for  1,500/.,  but  that,  on  extinction 
of  his  debt  of  300/.,  he  would  be  liable  only  for  1,200/.  The  latter  view  does 
not  seem  very  reasonable,  for  in  that  case  A.  would  not  only  be  absolved  from 
paying  300/.,  but  his  creditors  would  lose  300/.  as  well,  to  which  they  would 
otherwise  be  entitled  by  reason  of  the  fact  that  A.  has  not  the  benefit  of  inven- 
tory.   The  better  view,  therefore,  is  that  A.  would  be  liable  for  1,500/. 

F.  Consignation  or  Tender. 
882*  Another  mode  in  which,  by  a  fiction  of  law,  the  obligation 
on  a  contract  ceases  is  consignation  or  tender.     It  is  not  in  reality 
a  discharge  of  contract,  but  conformity  with  the  requisites  of  legal 
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tender  absolves  one  from  the  consequences  which  ordinarily  follow 
breach  or  non-performance  of  a  contract.  The  sabject  is  one  which, 
stiictly  speaking,  forms  a  part]  of  the  law  of  civil  procedure,  but  it 
will  be  more  convenient  to  deal  with  it  in  this  place.  Consignation 
or  tender  may  be  defined  as  a  deposit  made  by  the  debtor  or  person 
bound  under  an  agreement,  of  the  thing  or  sum  of  money  which  he 
owes,  under  judicial  sanction.  Consignation  differs  from  ordinary 
deposit  in  this,  that  a  thing  which  is  the  subject  of  deposit  may  be 
reclaimed  by  the  depositor  at  all  times,  whereas  tender  abides  the 
decision  of  the  Court  in  the  case  in  which  tender  is  made.  Van 
Leeuwen  (22.  D.  L.  4,  11,  2—4 ;  2  Kotze,  p.  80)  classifies  tender 
as  :  (a)  Voluntary,  where  the  creditor  will  not  receive  what  the  debtor 
owes  him  in  the  manner  in  which  the  debtor  offers  it,  or  where  the 
debtor  does  not  know  to  whom  he  shall  make  payment,  in  which 
case  the  debtor  freely  makes  tender  of  what  he  thinks  to  be  due  in 
ready  money  (or  of  a  specific  thing,  where  a  specific  thing  is  thought 
to  be  due),  the  subject  of  tender  being  deposited  to  await  the  decision 
of  the  Court,  which  decrees  which  party  shall  pay  the  costs  of  the 
suit.  A  bare  tender,  says  Van  Leeuwen,  is  not  sufficient,  but  there 
must  be  an  actual  payment  into  Court  to  stop  the  running  of 
interest,  (b)  Involuntary,  where  the  ownership  of  a  particular  thing 
is  disputed,  and  the  Court  orders  it  to  be  entrusted  to  some  third 
party,  so  as  to  prevent  its  destruction  or  alienation,  pending  the 
decision  of  the  Court.  Consignation  or  tender  is  no  actual  pay* 
ment,  but  if  it  be  validly  and  properly  made  after  refusal  by  the 
creditor  to  accept  payment,  it  has  the  same  effect  as  payment,  that 
is,  it  discharges  the  obligation  in  the  same  manner  as  actual  pay- 
ment would  have  done.  The  requisites  of  a  good  consignation  or 
tender  (bearing  in  mind  that  it  is  absolutely  essential  that  it  is  not 
due  to  the  default  of  the  debtor  that  the  creditor  has  not  accepted 
payment),  according  to  Pothier  (Treatise  on  Obligations,  §§571 — 675), 
are :  (1)  that  it  must  be  made  to  the  creditor,  if  he  is  capable  of 
receiving  the  same,  or,  if  he  is  incapable,  to  his  guardian  or  curator ; 
(2)  that  it  must  be  made  by  a  person  capable  of  making  payment, 
since  he  who  is  incapable  of  paying  is  likewise  incapable  of  tendering 
payment ;  (8)  that  the  whole  of  the  amount  which  is  due  shall  be 
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tendered,  nnless  the  law  or  the  special  agreement  entitles  the  debtor 
to  make  payment  in  instalments;  (4)  that  the  conditions  under 
which  the  debt  has  been  contracted  shall  have  been  fulfilled,  and,  if 
a  term  of  payment  has  been  agreed  upon  in  favour  of  the  creditor, 
that  such  term  shall  have  elapsed;  and  (5)  that  tender  shall  be 
made  at  the  place  where  pajnnent  was  to  be  made.  Where  tender 
has  been  made,  without  consignation  (payment  into  or  deposit  in 
Court)  the  debtor  will  only  be  discharged  if  the  thing  tendered 
perishes  or  is  destroyed  without  any  fault  on  the  debtor's  part,  and 
if  he  is  thereafter  sued,  he  may  plead  that  it  was  so  destroyed 
without  his  fault.  Where  a  debtor  has  given  property  into  the 
creditor's  possession  as  a  pledge  under  an  agreement  {pactum 
antickreseos)  that  the  creditor  shall  take  the  rents  or  produce  of 
such  property  in  part  payment  of  the  debt,  the  debtor,  on  after- 
wards tendering  the  debt,  is  entitled  to  deduct  the  amount  so 
appropriated  by  the  creditor  from  rents  or  produce.  If  a  proper 
tender  is  made  within  the  time  fixed  for  performance  of  the  contract, 
and  a  penalty  has  been  fixed  for  non-performance  on  the  due  date, 
the  debtor  will  be  freed  from  his  liability  for  the  penalty,  and,  as  we 
have  seen,  interest  will  cease  to  run,  subject  to  the  conditions 
laid  down  with  regard  to  the  payment  of  interest  (above,  §  818). 
Once  a  proper  tender  and  deposit  have  been  made  (i.e.,  which  the 
Court  finds  to  be  in  accordance  with  law),  the  risk  attaching  to  the 
thing  tendered  attaches,  as  from  the  date  of  the  tender,  to  the 
person  in  whose  favour  tender  is  made.  In  the  case  of  a  voluntary 
consignation,  the  person  making  the  tender  may  recall  the  same, 
before  the  case  is  heard ;  and  the  position  will  then  be  the  same  as 
if  no  tender  at  all  had  been  made.  But  if,  on  account  of  a  tender, 
pledges  given  by  a  third  party  and  sureties  have  been  released,  they 
will  not  again  be  a  security  for  the  debt,  on  the  recall  of  such 
tender.  If  a  person  tenders  payment,  which  the  creditor  refuses  to 
receive,  and  the  debtor  then  makes  consignation  or  formal  deposit  of 
what  was  tendered,  he  must  give  notice  of  such  consignation  to  the 
creditor  (Grotius,  8,  40,  2;  Maasdorp,  p.  883).  Involuntary  con- 
signation, as  we  have  seen,  is  that  made  by  order  of  Court,  pending 
a  decision  as  to  the  ownership  of  the  property  in  question.     This 
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species  of  consignation  is  divided  by  Van  der  Linden  {Institutes,  1, 
16,  6;  Juta,  p.  181)  into  two  species  :  (a)  sequestration — ^not  to  be 
confounded  with  the  sequestration  of  an  insolvent  estate — ^where  the 
person  having  temporary  charge  pending  judgment  is  appointed  by 
agreement  or  by  the  Court,  in  case  of  dispute;  or  where  he  is 
appointed  by  the  Court  alone,  when  it  places  a  person  in  charge  of 
goods  taken  in  arrest,  or  when  an  estate  is  in  confusion  and  there  is 
no  one  to  administer  it,  or  when  an  inheritance  is  left  of  which  the 
heir  is  unknown  (in  the  Cape  Colony  provision  for  the  care  of 
such  inheritances  is  regulated  by  Ordinance  No.  104,  1888,  in 
the  Transvaal  by  Proclamation  28,  1902,  and  in  Natal  by  Act 
No.  88,  1899) ;  (b)  ordinary  involuntary  consignation,  where  a 
debtor  is  unwilling  to  remain  charged  with  money  wliich  his  creditor 
will  not  accept  or  is  unable  to  accept  because  a  third  party  has 
attached  it,  or  where  immovable  property  has  been  sold  in  execution, 
the  proceeds  thereof  not  being  paid  over  until  the  sheriff  has  ranked 
and  awarded  debts  according  to  the  order  of  preference  (46,  3 
§§  28,  29). 

iVlthough,  08  above  stated,  tender  must  be  made  of  the  whole  amoimt  regarded 
by  the  debtor  as  due,  he  may  consider  that  he  was  only  bound  to  perform  part 
of  a  contract.  Accordingly,  tender  in  respect  of  part  of  a  contract  may  be 
pleaded  (Defiance  Company  vs.  Foster,  N.  R  1872,  p.  120). 

In  actions  for  damages  for  tort,  such  as  defamation,  the  defendant  may  tender 
and  pay  into  Court  a  certain  sum  of  money  by  way  of  damages  sustained  by  the 
plaintiff.  In  such  a  case  the  defendant  will  be  bound  by  his  tender  to  this 
extent,  that,  if  the  Court  finds  that  plaintiff  was  really  entitled  to  a  smaller  sum 
as  damages,  judgment  will  be  given  for  the  amount  tendered,  with  costs  to  the 
date  of  tender.  But  costs  after  the  date  of  such  tender  will  be  within  the  dis- 
cretion of  the  Court  It  seems  that,  in  a  case  of  defamation,  a  tender  of  damages 
accompanying  a  plea  of  justification  will  be  of  no  avail  should  the  Ubel  prove  to 
be  luitrue.  The  reason  for  this  is  that  the  tender  is  coupled  with  the  plea,  and 
contingent  on  the  plea  being  proved.  If  the  plea  fails,  the  plaintiff  is  entitled 
to  such  damages  as  the  Court  may  consider  he  has  sustained. 

Performance  of  an  agreement  may  take  place  by  way  of  tender.  Thus,  where 
A.  signed  a  promissory  note  whereby  he  bound  himself  to  pay  to  B.  a  certain 
sum  of  money,  '*  against  100  shares  Cape  Diamond  Mining  Co.,"  judgment  was 
given  in  favour  of  B.,  who  sued  for  payment  of  the  amount  of  the  note,  his 
summons  tendering  deUvery  of  the  shares  in  question  {Webster  vs.  McKenzie 
(1  a  0.  349). 

The  mere  fact  that  a  tender  has  been  made  does  not  x)revent  the  defendant 
from  denying  his  liability.  But  he  will  be  bound  by  the  tender,  and  the  Court 
will  give  judgment  against  him  for  the  amoimt  of  the  tender,  although  it  may 
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find  that  he  is  not  liable  as  to  the  remainder  of  the  claim.  In  such  a  case,  costs 
will  be  within  the  discretion  of  the  Court.  The  plaintiff,  where  a  defendant 
pleads  tender,  but  denies  further  liability,  cannot  in  his  replication  plead  that 
defendant  is  estopped  by  his  tender,  and  an  exception  to  such  a  replication  will 
be  allowed  {Crocker  vs.  Doig  and  Murray^  1  N.  L.  R.  111).  In  Kuijsua  Wharf 
Cv.  vs.  Munnih  (1  S.  C.  169),  defendants  were  sued  for  damages  for  improper 
handling  of  certain  goods.  They  tendered  a  small  amount.  The  Court  found 
that  if  no  tender  had  been  made  they  should  have  given  judgment  for  defen- 
dants. Accordingly,  judgment  was  given  for  plaintiff  for  the  amount  tendered, 
the  plaintiff  to  pay  costs  after  the  date  of  tender.  In  Qilliit  vs.  Colonial  Govern- 
mmt  (7  C.  T.  B.  187 ;  14  S.  C.  185 ;  16  C.  L.  J.  196)  it  was  laid  down  that  actual 
tender  of  money  is  not  necessary,  if  it  is  perfectly  clear  that  the  person  to  whom 
it  would  be  tendered  would  refuse  it.  For  other  cases  as  to  plea  of  general 
issue  with  tender,  see  Al/ord  and  Wills  vs.  Johnson  (5  S.  147)  and  Crystal 
Diamond  Mining  Co.  vs.  De  Pass  (1  A.  0.  R.  48). 

Although,  as  stated  above  {Webster  vs.  McKemie),  a  plaintiff  may  tender 
shares  against  payment  of  a  note,  where  delivery  of  such  shares  is  stipulated 
for  in  the  note,  he  is  not  bound  to  tender  the  identical  shares  attached  to  the 
note,  if  such  shares  can  be  replaced  by  others  of  the  same  kind  in  good  order 
{Sieioart  vs.  Le  Sueur,  7  S.  0.  63).  But  in  Wiarda  vs.  Standard  Bank  (6  8.  C. 
326),  where  the  scrip  (shares)  originally  attached  to  a  bill  of  exchange  had  been 
removed,  and  tender  was  made  of  other  scrip  which  was  not  in  good  order,  and 
which  was  not  of  such  a  nature  that  it  could  be  sold  in  the  open  market  without 
being  indorsed,  the  tender  was  held  bad.    See  also  Joel  vs.  Dolman  (6  S.  0.  137). 

A  plaintiff  may,  by  his  conduct,  waive  or  renounce  his  right  to  insist  upon  a 
tender  of  the  amount  found  to  be  actually  due.  So,  where  defendants  were 
sued  for  goods  supplied,  and  it  was  proved  that  they  had  always  expressed 
their  willingness  to  pay  whatever  sum  was  found  to  be  due  by  them,  their  sole 
objection  being  against  paying  for  goods  ordered  in  their  name,  and  without 
their  authority,  by  third  parties,  and  proof  was  also  given  that  plaintiff  had 
by  his  conduct  led  defendants  to  believe  that  no  tender  short  of  the  full  amount 
would  be  accepted,  it  was  held  that,  although  there  was  no  formal  tender  of  a 
definite  stun  as  the  price  of  goods  supplied  to  defendants,  plaintiff  was  liable* 
for  costs  {Franstaeder  vs.  Sauer  and  Another,  9  S.  C.  512). 

Although  a  defendant  may  tender,  and  deny  liability,  thereby  escaping 
liability  for  costs,  if  his  plea  be  established,  he  wiU  be  liable  for  costs,  and, 
perhaps,  for  a  larger  amount  than  that  tendered,  where  he  admits  the  whole 
caiise  of  action  at  the  same  time  as  he  makes  a  tender  {Crystal  Diamond  Mining 
Co.  vs.  De  Pass,  1  A.  C.  B.  48). 

Where  costs  are  tendered,  the  party  making  the  tender  cannot  require  the  other 
party  to  tax  his  bill  of  costs,  and  to  demand  his  costs  from  the  party  making  the 
tender  {Simson  <fc  Co.  vs.  Fleck,  3  M.  255).  There  must  be  a  full  and  free  tender 
of  costs,  in  accordance  with  the  rule  that  a  tender  must  be  absolutely  uncondi- 
tionaL  A  tender  must  include  costs  to  the  date  of  tender  {Brink  vs.  Oough,  3  M. 
256 ;  Bedelinghuys  vs.  Thennissen,  3  M.  258).  These  cases  decide  that  the  debtor 
on  a  promissory  note  can  make  a  valid  tender  of  the  amount  of  the  note  on  present- 
ment for  payment,  and  he  will  then  be  discharged  from  liability  for  the  costs  of 
summons.  But  the  tender  without  costs  will  not  be  good  if  made  in  Court,  on 
the  day  of  hearing,  after  summons  has  been  issued.  A  tender  to  the  sheriff's 
officer  on  service  of  summons  is  bad,  if  the  sheriffs  officer  is  not  authorised  by 
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ihe  plaintiff  to  reoeive  suoh  tender.  See  Orlandini  vs.  Pope  (3  M.  260) ,  John$ione 
va  Kotze  (3  M.  284),  and  Steytler  vs.  De  Villiers.  Where  a  note  is  payable  on 
presentation,  issue  of  summons  without  such  presentation  will  not  render  the 
defendant  liable  for  costs,  but  he  must,  upon  service,  tender  the  amount  of  tiie 
note,  on  condition  of  its  being  presented.  In  that  case  he  will  not  be  liable  for 
costs.  If,  however,  he  only  tenders  the  amount  on  the  day  of  hearing  in  Court, 
he  will  be  liable  for  the  costs  of  the  day.  See  also  Boucher  vs.  Melck  (2  M.  406) 
and  Fichafa  Executor  vs.  CoUmicU  Oovemment  (2  M.  417). 

A  person  who  tenders  the  amount  of  a  claim  before  summons  has  been  issued 
is  not  bound  to  pay  the  costs  of  the  letter  of  demand  {Lesar  vs.  Morrison, 
1  S.  C.  30). 

Although,  as  we  have  seen,  a  sheriffs  officer  cannot  accept  a  tender,  unlesB 
authorised  to  do  so,  upon  service  of  a  writ,  yet,  if  he  be  thus  authorised,  and 
refuses  to  accept  the  tender  unless  certain  conditions  imposed  by  him  are  com- 
plied with  by  the  defendant,  such  refusal  being  the  outcome  of  fraudulent  and 
collusive  dealing  with  the  plaintiff — with  the  object  of  injuring  the  defendant — 
the  sheriff's  officer,  if  he  arrests  the  defendant's  goods,  will  be  liable  in  an  aoti<m 
for  wrongful  and  unlawful  seizure  {Laubscher  vs.  Vigors  and  Another ,  Buch. 
1873,  p.  20). 

It  may  be  as  well  to  summarise  the  rules  as  to  tender  coupled  with,  an 
additional  plea :  (a)  defendant  may  tender  a  certain  sum  in  respect  of  part  of 
a  contract,  and  deny  liability  as  to  the  other  part ;  (b)  in  actions  for  damages, 
defendant  may  pay  into  Court  a  certain  amoimt,  and  deny  that  the  plaintiff  has 
sustained  any  further  loss  or  damage ;  (c)  plaintiff's  conduct  may  prevent  his 
insisting  upon  a  plea  of  tender  of  the  amount  found  to  be  actually  due ;  (d)  defen- 
dant, who  makes  a  tender,  and  admits  the  whole  cause  of  action,  is  liable  for 
costs;  (e)  defendant  cannot  tender,  and  at  the  same  time  file  an  unqualified 
plea  of  the  general  issue  (Primmer  vs.  Mollett,  £.  &  B.  10). 

For  other  cases  on  the  subject,  see  Durham  vs.  Peiser  <fe  Co,  (Buch.  1878,  p.  8), 
Christie  vs.  Haarhf^ff  and  Others  (4  G.  W.  R  349),  De  Roubaix'e  Trustees  vs. 
Breda* s  Curator  (Buch.  1876,  p.  196),  Haupt's  Executor  vs.  Robertson  and  Bai» 
(Buch.  1869,  p.  1),  Jones  vs.  Borrodaile  &  Co.  (Buch.  1875,  p.  38),  Le  Orange  vs. 
De  Beer  (Off.  Eep.  Transvaal,  1895,  p.  184),  McDonald  vs.  Bramson  (Buch.  1875, 
p.  40),  Mitchell  vs.  Howard,  Farrar  &  Co,  {4  S.  C.  475),  MosteH  vs.  FMer  (Buch. 
1875,  p.  32),  Palmer  vs.  Bhodes  (5  G.  W.  B.  p.  56),  Ramasamy  vs.  Bamkeit  and 
Another  (2  G.  W.  E.  p.  250),  Welken  vs.  Oreeff  (5  E.  D.  C.  87),  Wienand  vs. 
Theron  (6  E.  D.  C.  250),  and  Zeyster  vs.  Qhislin  (Buch.  1875,  p.  49). 

O.  AcceptUation  or  Release. 

833*  Another  mode  by  which  obligations  are  discharged  is  by 
acceptilation  or  release.  Acceptilation  takes  place  when,  with  the 
consent  of  a  creditor,  his  debtor  is  immediately  and  absolutely 
remitted  and  discharged  from  his  liability  to  pay  a  debt.  It  is  thus 
a  fictitious  mode  of  payment,  by  which  the  debtor  is  released  with- 
out giving  any  consideration.  It  differs  from  an  ordinary  receipt  for 
money  paid,  inasmuch  as  a  discharge  upon  a  receipt  only  takes 
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place  if  the  money  has  actually  been  paid.  Acceptilation  can  be 
made  only  by  the  plaintiff,  if  he  is  capable  of  transacting  his  own 
affairs,  or  by  some  one  specially  empowered  by  him  to  do  so.  But, 
as  acceptilation  is  virtually  a  gift,  a  person  who  has  a  simple  general 
mandate  or  power  of  attorney  on  behalf  of  his  principal,  or  a 
gnardian,  curator,  or  administrator,  cannot  grant  a  release.  A  minor 
can  take  a  release  without  his  guardian's  authority,  for  thereby  his 
position  is  improved.  Since  a  general  agent,  guardian,  or  curator 
cannot  grant  a  release,  the  debt  will  first  of  all  have  to  be  novated 
and  transferred  to  the  general  agent,  guardian,  or  curator,  in 
order  to  enable  him  to  give  a  release.  If  there  are  several  joint 
creditors,  a  release  by  one  of  them  will  suffice  to  discharge  the 
debtor,  just  as  if  he  had  obtained  a  receipt  (Pothier,  §  616).  Dis- 
charge by  acceptilation  must  be  given  to  the  debtor,  or  the  person 
representing  him,  that  is,  his  agent,  administrator,  guardian,  or 
curator.  Where  there  are  several  co-principal  debtors  the  creditor 
may  release  all  of  them  by  giving  a  discharge  to  one  of  them, 
thereby  putting  an  end  to  the  debt ;  but  it  must  clearly  appear  that  it 
was  the  creditor's  intention  to  put  an  end  to  the  debt.  Since  accepti- 
lation amounts  to  a  gift,  the  person  in  whose  favour  it  is  made  must 
be  capable  of  having  a  gift  made  to  him.  Thus,  an  acceptilation  made 
by  a  husband  in  favour  of  his  wife  constitutes  a  gift,  and  will  not  hold 
(46,  4  §  1). 

See  Pothier  (TreaJtiu  on  Obh'g<Uion$,  §§  616—619). 

884.  No  formalities  are  required  to  constitute  a  valid  acceptila- 
tion, but,  according  to  De  Villiers,  C.J.  (Van  der  PoeVs  Executors  vs. 
Malan^  8  G.  T.  B.  83),  acceptilation  or  voluntary  release  should  be 
proved  as  clearly  as  a  novation  of  debt,  "  but  where  the  release  is 
in  writing  the  terms  of  the  instrument  afford  the  safest  indication 
of  the  intention  of  the  parties."  So,  although  it  was  held  that  an 
agreement  to  release  a  debt,  when  clearly  established,  is  a  good 
defence  to  an  action  brought  by  the  executors  of  the  creditor  for  the 
recovery  of  the  debt  from  the  debtor,  yet  even  where  the  debtor  of 
a  deceased  person  relies  upon  a  document  executed  by  the  deceased 
as  a  release  from  the  debt,  the  executors,  unless  clearly  satisfied  on 
sufficient  evidence  that  a  release  was  intended,  are  justified  in  suing 
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the  debtor.  An  acceptilation  or  release  may  be  inferred  from 
circumstances  which  are  sti'ong  enough  to  show  that  there  was  an 
intention  to  release.  Thus,  if  a  creditor  returns  a  written  acknow- 
ledgment of  debt  to  the  debtor,  a  release  will  be  inferred ;  and,  in 
the  same  manner,  if  several  persons  have  signed  an  acknowledgment 
of  debt,  and  the  creditor  returns  the  document  to  one  of  them,  it 
will  be  presumed  that  he  has  intended  to  discharge  all  the  debtors 
(Pothier,  §  605).  The  possession  of,  and  production  by,  the  debtor 
of  an  acknowledgment  of  debt  which  he  gave  to  his  creditor,  creates 
a  presumption  that  he  has  been  released.  The  mere  return  of 
securities  for  a  debt  does  not  create  a  presumption  of  release,  since 
thereby  only  the  securities  are  discharged  from  their  liability  for  the 
debt,  but  the  debt  itself  is  not  discharged.  Where  parties  enter 
into  a  bilateral  contract,  and,  before  either  party  performs  his 
part  of  the  contract,  they  enter  into  a  fresh  agreement,  whereby  one 
releases  the  other  from  performance  of  the  original  agreement,  both 
parties  are  regarded  as  released  from  their  obligations  on  the 
original  agreement.  Where  two  merchants  have  accounts  current 
between  them,  the  omission  to  charge  a  certain  thing  or  things  in  an 
account  does  not  create  a  presumption  that  a  release  has  been  given 
in  respect  of  what  is  owing  for  such  thing  or  things.  But  the  fact 
that  accounts  have  been  frequently  rendered  without  any  mention  of 
the  thing  or  things  in  question  will  tend  to  show  that  there  was  an 
intention  to  give  such  a  release.  It  makes  no  diflference,  whether 
the  debt  which  is  discharged  by  means  of  a  release  is  unconditional, 
or  conditional,  or  whether  it  runs  to  a  certain  day,  unless  it  has 
been  agreed  upon  or  contemplated  that  payment  or  acceptilation 
shall  only  take  place  if  the  condition  has  been  fulfilled  or  the  day 
arrives  (46,  4  §  8). 

835.  Acceptilation  or  release  can  take  place  with  regard  either  to 
the  whole  or  to  part  of  a  debt,  if  the  debt  is  divisible.  But  if  the 
debt  or  thing  due  is  not  divisible,  a  partial  acceptilation  cannot  be 
made.  Thus,  if  A.  has  given  a  servitude  upon  his  estate  in  favour 
of  B.'s  tenement,  there  can  be  no  partial  release  from  the  burden  of 
the  servitude.  This  is  the  view  which  Yoet  takes  {si  modo  dividuum 
sit — so  long  as  it  is  divisible).     Pothier  {Obligations,  §  612)  takes  a 
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different  view,  holding  that  according  to  modem  (French)  customary 
law,  release  can  take  place  of  part  of  an  indivisible  thing,  the  com- 
putation being  made  according  to  the  money  value  of  the  whole 
thing — a  servitude  for  example.  This  is  also  modern  statute  law  in 
Holland  {Burgerlijke  Wetboek,  §  1389,  note  to  No.  822).  The  other 
Dutch  authorities  are  silent  on  the  subject.  Since,  in  modem 
Boman-Dutch  Law,  servitudes  are  still  regarded  as  indivisible,  it 
seems  more  reasonable  to  hold  to  Voet's  view,  that  a  release  cannot 
take  place  of  part  of  what  is  indivisibly  due.  If  a  debtor  has  made 
several  verbal  promises,  and  the  creditor  in  general  terms  states  that 
he  gives  a  release,  he  is  considered  to  have  discharged  the  debtor 
from  all  his  promises,  unless  it  appears  that  the  creditor's  intention 
was  otherwise.  If  it  has  been  judicially  decided  that  a  release  has 
taken  place  with  regard  to  a  promise  to  pay  contained  in  a  stipula- 
tion or  contract  {re»  judicata),  the  other  conditions  of  the  agreement 
will  also  be  regarded  as  discharged  (46,  4  §  2). 

Although  a  release  given  to  one  of  two  or  more  oo-pnncipal  debtors  will  not 
of  itself  create  a  presumption  that  the  whole  debt  has  been  discharged,  co- 
principal  debtors  will  be  regarded  as  released  from  their  obligation  as  principal 
debtors,  where  one  or  more  of  them  has  or  have  been  permitted  by  the  creditor 
to  pay  his  or  their  proportionate  share  {Pcfthier,  $  608). 

836*  The  effect  of  acceptilation  or  release  is  the  same  as  that  of 
payment,  since  it  takes  place  on  the  analogy  of  payment.  It  dis- 
charges both  the  principal  obligation  and  the  obligations  accessory 
thereto,  such  as  sureties  and  pledges.  In  the  case  of  sureties,  a 
distinction  is  drawn  according  as  there  is  an  actual  release  or  only 
an  agreement  not  to  sue  in  future  {pcictum  de  non  petendo).  Since  a 
release  operates  as  a  total  discharge  of  a  debt,  a  release  given  to  a 
surety  will  discharge  the  principal  debtor  from  his  liability  to  the 
creditor ;  but  a  mere  personal  release  or  pactum  de  non  petendo  will 
not  release  the  principal  debtor  or  co-sureties.  In  order,  therefore, 
to  release  a  principal  debtor  the  release  must  purport  to  be  a  remis- 
sion of  the  whole  debt,  and  not  a  mere  personal  discharge  of  the 
individual  to  whom  it  is  granted.  But  a  personal  discharge  in 
favour  of  an  individual  releases  the  other  persons,  who  still  remain 
liable  to  the  extent  of  that  proportionate  share  which  the  person 
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released  was  otherwise  bound  to  pay.  Where  a  surety  binds  himself 
to  pay  all  debts  to  become  due  by  a  certain  person,  and  before  such 
person  incurs  the  debts  the  surety  is  released,  the  person  for  whom 
he  stood  surety  will  still  be  liable.  For  instance,  A.  leaves  property, 
under  a  condition,  to  B.  C.  is  A.'s  heir.  D.  is  surety  for  the  pay- 
ment of  the  legacy  to  B.  While  the  condition  is  unfulfilled,  B.  dis- 
charges D.  from  his  suretyship.  G.  will  remain  liable,  for  until  the 
condition  which  entitles  B.  to  the  benefit  of  the  fideicommi$9um  is 
fulfilled,  C.  does  not  owe  the  legacy.  He. only  begins  to  owe  it 
when  the  condition  has  been  fulfilled  (46,  4  §  4).  What  has  been 
stated  with  regard  to  the  effect  of  an  acceptilation  holds  good  if  it 
has  been  done  in  the  proper  legal  manner.  According  to  modem 
Dutch  Law,  a  conditional  acceptilation  or  release  is  perfectly  valid 
(46,  4  §  6). 

The  subject  is  treated  of  by  Van  Leeuwen  {CommeniarUs^  4,  40,  7 — 8 ;  2 
Katzi,  333);  Grotius  (3,  41,  1—11 ;  Maasdorp,  p.  335);  Schorer  (§§  603—505); 
Van  der  Keessel  (§§  828—832);  and  Van  der  Linden  (1,  18,  3;  Juta,  p.  166). 
Grotius  seems  (3,  41,  9)  to  hold  that  a  personal  release,  only  referring  to  the 
person  released,  does  not  discharge  his  heirs  or  co-debtors,  but  that  so  long  as  a 
principal  debtor  cannot  be  sued  his  surety  cannot  be  sued. 

H.  Impossibility. 

887.  The  Roman-Dutch  writers  have  very  little  to  say  on 
the  subject  of  impossibility  of  performance,  and  the  principles 
regulating  this  subject  have  to  be  gathered  from  the  Roman  Law. 
The  Roman  Law  on  this  point  has  been  expressly  adopted  by 
decision  in  South  Africa,  in  Hay  vs.  Divisional  Council  of  King 
WiUiam*s  Town  (1  E.  D.  C.  97).  In  that  case,  the  decision  in  the 
English  case  of  Taylor  vs.  Caldwell  (8  B.  &  S.  826)  was  approved, 
with  certain  exceptions  which  will  be  mentioned.  The  case  of 
Taylor  vs.  Caldwell  adopted  the  principles  of  Roman  Law,  and  these 
principles  may  be  taken  as  being  in  full  force  in  South  Africa  at  the 
present  time.  Decker,  in  his  note  to  Van  Leeuwen  (Commentaries^ 
4,  1,  8 ;  2  Kotzd,  4),  says,  very  briefly,  that  a  promisor  may  with- 
draw his  promise,  whenever  the  thing  or  act  promised  is  physically 
or  morally  impossible.  By  moral  impossibility  it  is  presumed  that 
Decker  means  anything  which  is  contrary  to  public  morality  or 
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public  policy  (contra  bonos  mores).  We  are  now  only  concerned 
with  matters  of  physical  impossibility.  Voet  is  equally  brief.  He 
says  that  impossible  conditions  attached  to  a  contract  make  the 
contract  null  and  void;  but  if  a  negative  impossible  condition  is 
attached  to  a  contract,  such  as  **  if  you  shall  not  have  touched  the 
sky  with  your  finger/'  the  contract  is  regarded  as  unconditional  and 
immediately  performable — since,  in  the  nature  of  things,  it  is  certain 
that  the  negative  condition  can  never  be  complied  with.  Pothier 
states  the  Roman  Law  on  the  subject  very  fully,  and  the  rules  lud 
down  by  him  (Treatise  on  Obligations,  Bugnet,  §§  649 — 670)  are 
briefly  summarised  here.  If,  he  says,  the  thing  which  is  due  upon 
a  contract  ceases  to  exist,  the  contract  is  at  an  end.  This  was  the 
view  adopted  in  Taylor  vs.  CaldweU^  where  a  person  leased  a  music- 
hall,  to  be  used  on  certain  specific  days,  there  being  no  express 
stipulation  for  the  event  of  the  destruction  of  the  building  by  fire. 
A  fire  took  place,  and  the  hall  was  destroyed.  It  was  held  that  both 
parties  were  excused  from  performance  of  the  contract.  It  was  said, 
by  Blackburn,  J.  :  **  Where,  from  the  nature  of  the  contract,  it 
appears  that  the  parties  must  from  the  beginning  have  known  that 
it  could  not  be  frilfilled,  unless  when  the  time  for  the  fulfilment  of 
the  contract  arrived  some  particular  specified  thing  continued  to 
exist,  so  that,  when  entering  into  the  contract,  they  must  have 
contemplated  such  continuing  existence  as  the  foundation  of  what 
was  to  be  done ;  there,  in  the  absence  of  any  express  or  implied 
warranty  that  the  thing  shall  exist,  the  contract  is  not  to  be 
construed  as  a  positive  contract,  but  as  subject  to  an  implied 
condition  that  the  parties  shall  be  excused  in  case,  before  breach, 
performance  becomes  impossible  from  the  perishing  of  the  thing 
without  de&ult  of  the  contractor."  Pothier  proceeds  to  state  that 
this  rule  applies,  not  only  where  the  thing  has  actually  ceased  to 
exist  (as  in  the  case  where  a  buUding  is  destroyed  by  fire),  but  where 
its  condition  has  become  such  that  neither  party  is  capable  of 
exercising  control  over  it.  Thus  if  A.  sells  to  B.  a  strip  of  land, 
and,  before  transfer  of  the  land,  the  Government  expropriates  the 
land  for  the  purpose  of  making  a  road,  B.  cannot  call  upon  A.  to 
deliver  the  land,  apart  from  the  question  whether  risks  attaching  to 
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the  property  sold  are  to  be  at  the  charge  of  the  purchaser.  A  thing 
is  presumed  to  have  ceased  to  exist,  for  the  purposes  of  fulfilment 
of  contract,  if  it  has  been  lost  and  cannot  be  found.  Where  a 
specific  thing  is  due  under  a  contract,  the  onus  of  proving  its  loss 
lies  on  the  debtor.  Where  a  specific  thing  (that  is,  not  an 
indefinite  thing  of  a  class)  is  due,  the  obligation  with  regard  to  it 
comes  to  an  end  if  the  thing  ceases  to  exist.  But  where  an 
indefinite  thing,  or  a  certain  quantity,  belonging  to  a  class,  ceases  to 
exist,  the  obligation  to  pay  the  same  does  not  cease.  On  the  other 
hand,  if  an  uncertain  thing  which  is  due  forms  one  of  a  specific 
number  of  things,  the  obligation  ceases  if  all  those  things  have 
ceased  to  exist. .  This  rule  applies,  where  the  obligation  is  strictly 
limited  to  the  things  in  question.  Thus,  where  A.  promises  to 
give  B.  a  cask  of  wine,  "  of  the  casks  which  are  in  my  house  at 
present,"  and  the  house  with  the  casks  is  destroyed  by  fire,  the 
obligation  comes  to  an  lend;  but  if  A.  promises  B.  a  cask  of  wine, 
''to  be  taken  from  the  wine  in  my  cellar,"  and  the  wine  in  A.'8 
cellar  is  destroyed  by  an  accident,  A.  will  still  continue  to  owe  a  cask 
of  wine.  The  obligation  to  deliver  a  thing  ceases  in  its  entirety 
only  when  the  whole  of  the  thing  promised  is  destroyed.  It  must 
not  be  the  fault  of  the  debtor  that  the  thing  which  is  due  has  ceased 
to  exist.  In  Hay  vs.  Divisional  Council  of  King  William's  Toum  it 
was  laid  down  that  the  maxims  lex  non  cogit  ad  impossibiUa  and 
impotentia  excusat  legem  were  subject  to  an  exception  where  the 
impossibility  was  due  to  the  person  bound  under  the  contract.  The 
Court  will  construe  as  a  default  on  the  part  of  the  person  obliged 
the  fact  that  he  might  have  provided  by  his  contract  against 
accident  by  inevitable  necessity  (vis  major,  or  actus  Dei,  act  of  God), 
and  failed  so  to  provide.  In  the  case  cited.  Smith,  J.,  quoted  with 
approval  the  dictum  in  Hadley  vs.  Clark  (8  T.  R.  267),  that  "  Where 
the  law  creates  a  duty  or  charge  and  the  party  is  disabled  to  perform 
it  without  any  fault  in  him  and  hath  no  remedy  over,  then  the  law 
wiU  excuse  him  ;  but  where  the  party  by  his  own  conduct  creates  a 
duty  or  charge  upon  himself,  he  is  bound  to  make  it  good,  if  he 
may,  notwithstanding  any  accident  by  inevitable  necessity,  because 
he  might  have  provided  against  it  by  his  contract."    In  the  words 
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of  Barr}',  J.,  ''  If  a  man  by  lawful  contract  unconditionally  and 
absolutely  undertakes  to  do  any  act  not  impossible  at  the  time  of 
contract,  he  cannot  excuse  himself  by  an  inevitable  act,  or  by  vis 
major,  not  foreseen  by  him  nor  within  his  control."  The  rule 
is  subject  to  an  exception,  in  Roman-Dutch  Law,  in  the  case  of 
leases,  where  a  tenant  is  absolved  from  paying  the  whole  or  part  of 
the  rent  due  by  him,  according  as  he  has  been  wholly  or  partially 
deprived,  by  the  act  of  the  King's  enemies,  of  the  beneficial  occupa- 
tion of  the  property  leased  by  him  (see  Ruhidge  vs.  Iladlet/,  2  M.  175; 
Van  Leeuwen,  Commentaries,  4,  40,  8,  2  Kotze,  p.  388 ;  and  Voet, 
19,  2  §  28).  This  has  been  held  by  the  Cape  Supreme  Court  (De 
Yilliers,  C.J.,  Buchanan,  J.,  and  Maasdorp,  J.),  in  the  case  of 
Bfdtfontein  United  Mines  vs.  De  Beers  Co.  (10  C.  T.  R.  665)  not  to 
apply  in  the  Cape  Colony,  where  Act  8,  1879  (Genei^al  Law  Amend- 
ment Act),  provides  that  **in  the  absence  of  any  special  stipulations 
to  the  contrary,  contained  in  any  contract  of  lease,  no  lease  of  land 
shall  become  void  or  voidable,  nor  shaU  the  rent  accruing  under 
such  lease  be  incapable  of  being  recovered,  on  the  ground  that 
the  property  leased  has,  through  inundation,  tempest,  or  such 
like  unavoidable  misfortune,  produced  nothing"  (§  7).  The  words 
"  such  like  unavoidable  misfortune  "  were  held  to  include  war,  and 
the  acts  of  the  King's  enemies.  In  other  parts  of  South  Africa  the 
general  Boman-Dutch  Law  prevails.  Another  exception  to  the 
general  rule  applies  in  the  case  where  a  duty  is  imposed  on  one  by 
law,  and  that  duty  is  carried  out  to  the  best  of  one's  ability.  If  one 
£eu1s,  through  the  act  of  the  King's  enemies,  to  perform  the  whole  of 
one's  duty,  he  cannot  be  held  accountable  for  the  default  occasioned 
by  circumstances  beyond  his  control*  The  next  rule  laid  down  by 
Pothier  (§  668),  which  is  applicable  in  Boman-Dutch  Law,  is  that 
the  destruction  or  loss  of  the  thing  which  is  the  subject-matter  of 
an  obligation  does  not  put  an  end  to  the  obligation,  where  such 
destruction  or  loss  takes  place  after  the  debtor's  failure  or  default  in 
performing  his  obligation  on  the  due  date.  In  this  connection  it 
must  be  noted  that  if  the  debtor's  default  (mora)  is  purged  in  any 
way,  for  instance,  by  tender  of  payment  with  interest  or  damages, 
and  the  subject-matter  of  the  obligation  is  destroyed  or  lost  .after 
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such  tender  or  purgation,  the  obligation  will  come  to  an  end ;  and, 
in  like  manner,  the  obligation  will  end  where  the  subject-matter 
would  have  ceased  to  exist  equally  if  it  had  been  in  the  hands  of  the 
creditor — as  in  the  case  where  the  specific  thing  which  is  due  has 
been  stolen,  and  has  been  destroyed  by  the  thief.  If  the  specific 
thing  which  was  due  has  ceased  to  exist  through  the  fault  of  the 
debtor,  the  claim  for  the  value  thereof  lies  not  against  him  alone, 
but  against  his  heirs,  sureties,  and,  in  general,  all  who  were  parties 
to  the  debt.  But  if  the  thing  ceases  to  exist  through  the  fault  of 
the  surety,  or  after  delay  (mora)  on  the  surety's  part,  and  it  thus 
becomes  impossible  for  the  principal  debtor  to  carry  out  the  con- 
tract, the  surety  will  remain  liable  for  the  value  of  the  thing  and 
damages,  but  the  principal  debtor  will  be  discharged  on  the  thing 
ceasing  to  exist.  If  the  thing  ceases  to  exist  through  the  act  or 
fault  of  one  of  several  co-principal  debtors,  or  after  his  default  in 
payment  (mora),  the  other  co-principal  debtors  remain  liable*  If 
the  thing  ceases  to  exist  through  the  fault  of  one  of  several  co-heirs 
of  the  debtor,  the  others  are  not  liable,  because  a  co-heir  is  liable 
only  for  his  share  of  a  debt,  and  has  not  the  liability  of  a  co- 
principal  debtor,  who  is  answerable  for  the  shares  of  the  other 
principal  debtors.  The  debtor  will  naturally  remain  liable  upon 
loss  of  the  thing  owed  if  he  makes  a  special  agreement  to  that  effect. 
If  the  thing  which  is  due  has  not  been  wholly  destroyed,  the  obliga- 
tion to  deliver  will  continue  with  reference  to  the  part  which  still 
remains^  This,  says  Pothier,  is  in  consonance  with  both  equity  and 
law.  Where  the  thing  ceases  to  exist  without  the  fault  of  the  debtor, 
and  he  has  an  action  or  actions  in  his  favour  with  regard  to  the 
thing,  he  is  bound  to  cede  the  action  or  actions  to  the  creditor  to 
whom  the  specific  thing  was  due  (46,  1  §  21). 

With  regard  to  the  case  of  BuU/ontein  United  Mines,  Limited  vs.  De  Been 
Coneolidated  Mines,  Limited  (10  C.  T.  JEL  665),  attention  must  again  be  drawn  to 
the  general  rule  that  remission  of  rent,  partial  or  total,  is  granted  for  want  of 
bened&dal  occupation  caused  by  war-like  operations  or  vis  major.  In  holding 
that,  in  the  Cape  Colony ,  rent  was  claimable  imder  such  circumstances,  De 
Yilliers,  O.J.,  said :  *'  By  the  law  of  this  Colony  a  tenant  was  entitled  to  demand 
an  entire  remission  or  abatement  according  as  he  had  no  usufruct  during  the 
whole  or  part  of  the  time  of  the  loss,  unless  it  had  been  occasioned  by  his  own 
fault.    That  was  the  state  of  the  law  in  the  Colony  when  the  Act  of  1879 
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was  paseed.  Now,  the  only  difference  in  the  wording  between  the  section  of  the 
Act  T^arding  the  law  of  contracts  and  the  cases  I  have  quoted  is  that  in  these 
cases  the  words  are  *  the  tenant  has  not  had  the  use  of  the  land/  but  it  is  clear 
that  that  was  meant  to  be  the  meaning  in  the  passing  of  the  Act  of  1879.  That 
being  so,  the  words  *  or  such  like  unayoidable  misfortune '  ought  to  receive  the 
wider  meaning  which  is  contended  for  .  .  .  that  it  is  to  be  extended  to  every 
case  of  vis  major,  and  to  all  those  cases  to  which  the  text-books  refer  in  common 
as  protecting  the  tenant  from  liability.  Among  these  matters  is  the  very 
question  now  before  the  Court,  namely,  the  case  of  want  of  beneficial  user  by 
reason  of  the  enemy  being  in  occupation,  or  by  reason  of  military  necessities. 
I  am  of  opinion  that  that  was  the  intention  of  the  Legislature  in  passing  the 
Act  of  1879." 

For  a  parallel  case  to  Ruhidge  vs.  Hadtey,  see  Treasurer-Oeneral  vs.  Loxton 
(1  a  C.  304). 

The  foUowing  comments  on  the  decision  in  Bultfontein  United  Mines  vs.  De 
Beers  Consolidated  Mines  appear  in  The  South  African  Law  Journal  for  February, 
1901  (vol.  xviii.  p.  105) :  •*  The  Eoman-Dutch  Law  doctrine  no  longer  prevails 
in  the  Cape  Colony;  it  has  been  decided  by  the  Supreme  Court,  in  United  Mines 
of  Bultfontein  vs.  De  Beers  Consolidated  Mines  (November  17th,  1900),  that  it 
has  been  abolished  by  the  Cbneral  Law  Amendment  Act  8  of  1879.  Section  7 
of  tiius  Act  provides :  *  In  the  absence  of  any  special  stipulations  to  the  contrary 
containedin  any  contract  or  lease,  no  lease  of  land  shall  become  void  or  voidable, 
nor  shall  the  rent  accruing  under  such  lease  be  incapable  of  being  recovered  on 
the  ground  that  the  property  leased  has,  through  inundation,  tempest  or  such 
like  unavoidable  misfortune  produced  nothing.'  In  the  United  Mines  of  Btdt^ 
foniein  case  there  was  the  state  of  facts  mentioned  by  Grotius  and  Voet,  viz., 
a  compulsory  non-user  owing  to  hostile  occupation.  There  would  then  be  a 
right  to  remission  unless  *  non-user  owing  to  hostile  occupation '  is  included  in 
the  words  of  Act  8  of  1879  when  the  property  leased  has  '  through  inundation, 
tempest  or  such  like  unavoidable  misfortune  produced  nothing.'  It  seems 
rather  a  big  assumption  that  it  is  so  included;  war  is  not  a  word  of  similar 
import  to  inundation  or  tempest,  and  *  produced  nothing'  is,  even  for  an  Act  of 
Parliament,  a  vague  way  of  saying  *  has  been  unable  to  be  occupied.'  But  the 
Supreme  Court  bravely  bridged  the  chasm  and  decided  that  when  the  statute 
spoke  of  land  producing  nothing  owing  to  inimdation,  tempest  and  the  like,  it 
thereby  meant  to  include  the  case  of  want  of  beneficial  user  by  hostile  occupa- 
tion. Its  chain  of  reasoning  seemed  to  be  that  the  Act,  as  is  plain  from  its 
preamble,  meant  to  repeal  something;  in  this  connection  there  was  nothing 
very  convenient  to  repeal  except  the  rule  stated  by  Grotius  and  Yoet ;  therefore 
the  Act,  whatever  it  says,  must  have  intended  to  repeal  this  rule  and  to  repeal 
the  whole  of  it.  Not  very  conclusive  reasoning — but  apparently  sufficient  to 
support  an  unanimous  judgment  of  three  Judges." 

Under  the  general  law,  various  cases  have  been  decided  by  the  Transvaal 
Supreme  Court  during  1902  and  1903 — such  as  Johannesburg  North-Westem 
HUel  Co.  vs.  RolfeSy  Nebd  <fc  Co.,  Kopelowitz  vs.  Hansen,  Schroder  db  Co,,  Morris 
vs.  Mappin  and  Webb,  Duncker  vs.  Paddon  and  Brock,  Fleming  vs.  Johnson  and 
Bichardson,  and  Lipinski  vs.  Bezuidenhotit, 


CHAPTER  X. 

bbeagh  of  contract. 
(1)  The  Remedy  by  way  op  Penalty. 

838.  Where  a  party  promises  by  his  contract  to  do  or  perforin  a 
certain  things  and  fails  to  keep  his  promise — in  other  words,  where 
he  commits  a  breach  of  an  express  or  implied  condition  in  the 
contract — the  party  for  whose  benefit  the  thing  was  to  be  done  or 
performed  will  be  entitled  to  certain  remedies.  These  remedies  may 
be  such  as  have  been  contemplated  and  provided  for  by  the  parties 
to  the  agreement,  or  they  may  be  such  as  the  law  furnishes  without 
any  agreement  between  the  parties  that  they  shall  be  called  into 
operation.  The  rules  of  law  with  regard  to  penalties  are  clearly 
laid  down  by  Pothier,  and  what  he  says  is  in  accordance  with  the 
Roman-Dutch  Law  on  the  subject.  He  defines  a  penal  obligation 
as  one  which  arises  out  of  a  clause  in  an  agreement,  whereby,  in 
order  to  insure  the  performance  of  the  principal  obligation,  a  person 
binds  himself  by  way  of  penalty,  in  case  of  non-performance  of  the 
principal  obligation.  Since  a  penal  obligation  is  accessory  to  the 
original  principal  obligation,  the  fact  that  the  latter  is  null  and  void 
renders  the  penal  obligation  null  and  void.  In  other  words,  the 
stipulation  for  a  penalty  will  only  be  valid,  if  the  conditions  of 
the  principal  obligation  are  neither  against  public  morality  nor 
impossible.  If,  for  instance,  A.  agrees  to  hand  over  to  B.  the  dead 
body  of  C.  (who  is  still  alive),  or  otherwise  to  pay  a  penalty,  the 
stipulation  for  the  penalty  is  invalid.  A  penalty  may  be  stipulated 
for  in  favour  of  a  third  person,  who  has  no  interest  in  the  perform- 
ance of  the  original  obligation.  The  nullity  of  a  penal  stipulation 
does  not  necessarily  entail  the  nullity  of  the  principal  obligation. 
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In  case  of  breach  of  the  contract,  the  obligee  (person  entitled  to 
performance)  may  claim  performance  of  the  principal  obligation, 
instead  of  payment  of  the  penalty.  Otherwise  he  may  at  once 
demand  the  penalty.  As  a  penal  stipulation  is  in  its  natm*e  an 
indemnity  for  non-performance,  and  is  entered  into  with  the  object 
of  freeing  the  party  entitled  to  performance  from  all  damage  result- 
ing from  non-performance,  it  is  taken  to  be  a  compensation  for 
damages  and  interest  on  account  of  the  non-performance  of  the 
principal  obligation.  Accordingly,  a  stipulation  for  a  penalty  exceed- 
ing the  amount  of  damages  and  interest  on  account  of  non-perform- 
ance of  the  principal  obligation  will  not  be  recoverable  beyond  the 
amount  actually  sustained  as  damages,  such  amount  being  assessed 
by  the  Court.  A  bare  and  unconditional  stipulation  for  a  penalty, 
irrespective  of  the  actual  loss  sustained,  will  not  be  enforced.  Thus, 
.where  a  promissory  note  was  signed  for  442.,  and  contained  a 
stipulation  that,  if  the  amoimt  were  not  paid  within  ten  days  after 
it  was  due,  the  defendant  should  pay  5  per  cent,  commission 
besides,  for  collecting  the  amount,  with  interest  thereon,  provisional 
.sentence  was  granted  for  the  442.,  but  refused  in  respect  of  the 
penalty  of  5  per  cent.  (Steyiler  vs.  Smuts,  1 M.  40 ;  see  also  MuUer  vs. 
RedeUnghuys,  1  M.  41 ;  Mosenthal  vs.  McKinnon,  1  S.G.  285 ;  and 
Swipaan  vs.  Connelly  and  AnotheVy  2  E.  D.  C.  180).  This  was  a  case 
of  provisional  sentence.  Had  it  been  an  illiquid  case,  the  Court 
would  have  ascertained  the  amount  due  by  way  of  damages  for  non- 
payment on  the  due  date  (not  exceeding  5  per  cent.),  and  would  have 
given  judgment  for  that  amount,  for  the  Court  decided  that  "  the 
stipulation  for  the  commission  was  a  lawful  one,  but  that  the  5  per 
cent,  being  a  penalty,  the  plaintiff  was  only  entitled  to  claim  in 
respect  of  it  ad  id  quod  interest  (to  the  amount  of  actual  damage), 
and  as  the  amount  quanU  interest  was  not  ascertained  by  the 
promissory  note,  the  claim  for  it  was  not  a  liquid  claim,  and 
consequently  could  not  be  recovered  by  provisional  sentence." 
The  Court  left  it  to  the  plaintiff,  if  he  could  show  that,  by  the  non- 
payment of  the  note  in  due  time,  he  had  sustained  any  damage,  or 
been  put  to  any  expense,  to  claim  the  sum  in  the  principal  case.  For 
the  sake  of  explanation,  it  may  be  mentioned  here  that  in  what  is 
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known  as  a  provisional  case  jadgment  will  only  be  given  for  a  liquid 
claim  which  is  clear  and  definite  and  does  not  require  parol  evidence 
to  establish  the  amount  due.  It  follows  from  the  judgment  in  the 
foregoing  case  that  an  agreement  to  pay  a  certain  amount  as  assessed 
and  liquidated  damages  for  breach  of  the  principal  contract  will  be 
enforced,  if  clearly  shown  not  to  be  in  the  nature  of  a  penalty ;  if  it 
is  a  penalty,  it  must  be  reduced  to  the  amount  of  damage  actually 
sustained.  In  Cape  Town  Town  Council  vs.  Linder  and  Othen 
(6  S.  C.  410)  it  was  said  by  De  Villiers,  C.J. :  "  There  is  a  strong 
disinclination  in  our  law  to  allow  one  person  to  be  enriched  at  the 
expense  of  another,  and  where  a  stipulation  of  this  kind  is  inserted 
in  a  contract  the  Court  will  inquire  carefully  in  each  case  whether 
it  has  been  inserted  as  a  penal  stipulation  or  as  compensation  for 
damages*  .  •  •  If  the  clause  was  intended  as  a  penal  stipulation  lam 
of  opinion  that  the  plaintiffs  cannot  recover  without  proof  of  damage. 
This  is  the  principle  .  .  .  underlying  the  decisions  of  this  Court  where 
provisional  sentence  has  been  refused  for  fines  and  penalties  pro- 
vided for  in  liquid  documents  on  the  groimd  that  evidence  would  be 
required  aliunde  [from  other  sources]  to  fix  the  amount  payable. 
This  principle  is  recognised  by  Pothier  and  Voet.  .  .  .  In  the  present 
case  the  sole  object  of  the  penal  stipulation  in  the  contract  appears 
to  me  to  have  been  to  obtain  the  performance  of  the  contract.  If 
the  defendant  failed  in  the  performance  of  it,  the  plaintiffs  must  be 
restricted  to  such  damages  as  they  have  sustained."  In  Otto  vs. 
Lategaan  (9  S.  C.  250),  certain  arbitrators,  in  their  award,  provided 
that  if  any  party  to  the  award  committed  certain  breaches  of  the 
award,  '*  he  shall,  upon  conviction,  be  liable  for  every  such  offence 
to  a  fine  not  exceeding  lOZ.  nor  less  than  12."  The  award  was 
made  a  rule  of  Court.  The  defendant  committed  a  breach,  and 
plaintiff  claimed  the  penalty  imposed  by  the  award.  The  resident 
magistrate  found  the  breach  proved,  and  gave  judgment  for  plaintiff 
for  4Z.  with  costs.  Plaintiff  did  not  show  that  he  had  sustained  any 
damage  by  reason  of  the  breach.  On  appeal  the  Supreme  Court 
reversed  this  decision,  holding  that  the  magistrate  should  have 
given  absolution  from  the  instance,  on  the  ground  that  the  mere 
fact  that  the  agreement  between  the  parties  was  made  a  rule  of 
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Court  could  not  affect  "  the  general  principle  that  a  person  claiming 
a  penalty  under  a  contract  must  give  proof  of  damages."  As  the 
payment  of  damages  for  breach  of  contract  is  ordered  as  an  equitable 
remedy,  the  person  entitled  to  a  stipulated  penalty  may  show  that 
he  has  sustained  more  damages  than  the  amoimt  of  the  penalty,  and 
in  that  case  the  Court  will  award  him  more  than  the  amount  of  the 
penalty.  Thus,  A.  lends  B.  his  carriage,  on  condition  that  it  shall 
be  returned  to  A.  on  January  Ist,  and,  if  it  is  not  returned  on  the  due 
date,  B.  is  to  pay  6Z.  as  a  penalty.  The  carriage  is  not  returned  on 
the  due  date.  If  A.  can  prove  that  he  was  obliged  to  hire  another 
carriage,  for  the  use  of  which  he  had  to  pay  lOZ.,  he  can  recover  102. 
byway  of  damages  from  B.  (Pothier,  Treatise  on  Obligations,  §  842). 
Just  as  the  stipulation  for  a  penalty  does  not  deprive  the  person 
stipulating  for  it  of  the  action  arising  out  of  the  principal  contract, 
so  it  does  not  deprive  him  of  the  benefits  and  defences  arising  out 
of  the  principal  contract.  For  instance.  A.,  a  minor,  sells  a  piece 
of  ground  to  B.  On  A.'s  attaining  majority,  he  agrees  not  to  rescind 
the  sale  on  the  ground  of  minority,  or  otherwise  to  pay  a  penalty. 
If  A.  thereafter  sues  B.,  to  obtain  a  rescission  of  the  sale,  the 
agreement  for  a  penalty  will  not  prevent  B.  from  pleading  that  A. 
is  estopped  from  claiming  a  rescission  of  the  sale  by  the  terms  of  his 
principal  contract.  On  the  other  hand,  if  B.  succeeds  in  his  defence 
of  estoppel,  and  is  not  held  liable  to  re-transfer  or  return  the 
property  purchased,  he  cannot  thereafter  claim  the  penalty  as  well. 
This  rule,  however,  that  one  cannot  claim  both  performance  of  the 
principal  contract  and  payment  of  the  penalty,  is  subject  to  an 
exception — (1)  when  it  has  been  expressly  agreed  that  if  the  person 
obliged  fails  to  perform  his  agreement  within  a  certain  time,  the 
penalty  shall  be  due  and  demandable  without  prejudice  to  the 
principal  obligation,  and  (2)  where  the  penalty  has  been  agreed  upon 
with  the  object  of  compensating  the  person  entitled,  not  for  non- 
performance or  breach  of  the  original  contract,  but  for  mere  delay 
in  performance ;  as,  in  this  case,  the  creditor  may  claim  both 
performance  and  penalty.  Where  a  penalty  is  enforced  so  as  to 
provide  only  for  interest  on  account  of  non-payment  of  the  money 
on  the  due  date,  and  no  other  damage  has  been  suffered  by  reason 
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of  the  breach  of  agreement,  the  Court  will  award  interest  at  the 
ordinary  legal  rate  (45,  1  §§  11,  12). 

In  Cawoods  vs.  Simpson  (3  M.  542),  where  a  clear  and  flagrant  breach  of  con- 
tract was  shown  to  have  taken  place,  but  no  special  damages  were  proved,  the 
Ooui't  gave  judgment  for  a  nominal  amoimt — one  shilling  damages — so  as  to 
cairy  costs. 

839.  The  obligation  to  pay  a  penalty,  where  one  has  bound 
himself  not  to  do  a  thing,  arises  as  soon  as  the  obligor  does  that 
wliich  he  bound  himself  not  to  do.  Where  a  person  has  agreed  to 
give  or  do  something,  the  liability  to  pay  the  penalty  arises  so  soon 
as  the  obligor  fails  to  give  or  do  that  which  he  agreed  to  give  or  do. 
,Pothier  says  that  according  to  modem  law,  which  in  this  respect 
differs  from  Roman  Law,  whether  or  not  a  time  has  been  fixed  for 
the  fulfilment  of  an  agreement,  a  judicial  demand  (what  we  know  as 
a  "  letter  of  demand  ")  is  necessar}'^  to  place  the  debtor  in  default, 
so  tbat  the  penalty  may  be  demanded.  Pothier,  however,  speaks  of 
French  customary  la\f  •  In  Boman-Dutch  Law,  according  to  Voet, 
.  the  liability  to  pay  the  penalty  arises  as  soon  as  there  is  a  breach  or 
default  in  performance  of  the  principal  contract,  and  no  demand  or 
interpellation  is  necessary  in  order  to  fix  the  penal  liability.  With 
this  Dutch  Statute  Law  {Burgeiiijke  Wetboek,  §  1844)  agrees.  So 
that  Dutch  Law  in  this  respect  adheres  to  the  Roman  Law. 
According  to  Roman  Law  (followed  in  Roman-Dutch  Law)  the  time 
of  breach  or  default  is  fixed  in  this  manner :  if  a  certain  time  has 
been  fixed  for  performance,  the  penal  liability  originates  so  soon  as 
that  time  has  elapsed  ;  if  no  time  has  been  fixed,  the  penalty  is  only 
demandable  from  the  date  of  summons  (litis  contestatio).  Where 
an  obligation  is  divisible,  since  the  creditor  is  not  compellable  to 
accept  payment  of  the  debt  in  parts,  the  debtor  cannot  pay  portion 
of  the  debt  without  the  creditor's  consent,  so  long  as  performance 
has  not  been  divided  ;  and  the  offer  of  the  debtor  to  make  perform- 
ance in  instalments  will  not  discharge  him  from  any  portion  of  the 
penalty  for  non-performance,  if  the  creditor  refuses  to  accept  pay- 
ment in  instalments.  If  the  creditor  accepts  an  instalment,  the 
penalty  will  remain  due  in  proportion  to  the  balance  not  paid  or 
not*  performed  on  the  due  date.     This  proportionate  payment  of  the 
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penalty  will  be  enforceable  whether  the  obligor  was  himself  to  per- 
form the  original  contract,  or  whether  a  third  party  was  to  perform 
it.  Although  an  obligation  may  be  in  its  nature  indivisible,  yet,  if 
part  performance  of  it  has  taken  place,  and  there  is  a  failure  as  to 
the  rest  of  the  performance,  the  penalty  will  only  be  demandable  in 
proportion  to  the  extent  to  which  there  has  been  no  performance. 
Thus,  if  A.  has  a  servitude  in  favour  of  his  tenement,  giving  him  a 
right  of  way  over  the  servient  tenement,  for  the  purpose  of  trans- 
porting his  yearly  harvest,  with  a  penalty  of  50Z.  in  case  of  disturb- 
ance, and  A.  carries  half  his  harvest  across  the  servient  tenement, 
when  he  is  disturbed  in  the  exercise  of  his  right  of  way  by  B.,  the 
servient  owner,  he  will  be  entitled,  if  the  loss  for  disturbance  of  the 
whole  right  would  have  been  50Z.,  to  25Z.  for  the  particular  disturb- 
ance. We  see  thus  that  the  rule  that  the  penalty  is  only  enforceable 
in  proportion  to  the  unperformed  part  of  the  obligation  applies  also 
to  obligations  which  are  in  their  nature  indivisible.  Where  an 
indivisible  matter  is  the  subject  of  the  original  contract,  the  contra- 
vention of  the  obligation  by  one  of  the  heirs  of  the  debtor  (where 
the  obligation  is  transmissible  to  the  heirs)  makes  the  whole  of  the 
penalty  demandable,  not  only  from  the  person  guilty  of  the  contra- 
vention, but  so  far  also  as  the  other  heirs  are  concerned,  reserving 
to  them  their  claim  against  the  heir  making  the  contravention ;  but 
the  creditor  can  only  claim  from  each  co-heir  his  share  of  the  debt. 
But  the  heir  who  makes  the  contravention  is  liable  for  the  whole 
penalty.  And  if  several  heirs  break  the  agreement  each  of  them  is 
liable  for  the  whole  penalty.  The  rules  regulating  the  liability  of 
co-heirs  apply  in  the  case  of  several  principal  debtors  who  are  liable 
for  an  indivisible  debt,  without  binding  themselves  as  co-principals 
in  soUdum  (45,  1  §§  18 — 16). 

For  other  oases  relating  to  penal  obligations,  see  WiUoii  vs.  Holt  (4  G.  W.  E. 
220),  Boh,  N.  0.  vs.  Ebclen  and  Jones  (K.  &  B.  p.  101),  and  Palmer  vs.  Roebuck 
(Bach.  1876,  p.  77).  In  the  last  case,  the  plaintiff  contracted  to  enter  the  service 
of  the  defendant,  the  manager  of  a  dramatic  company,  and  to  play  certain  parts 
that  might  be  allotted  to  her,  at  a  certain  salary,  and  it  was  also  stipulated  that 
tiie  plaintifF  should  be  bound  by,  and  duly  observe,  the  printed  rules  and  regula- 
tions of  the  company,  as  far  as  they  were  consistent  with  the  agreement,  and 
that  she  should  be  subject  to  the  forfeits  or  penalties  therein  specified.  The 
jdaintifP  entered  the  service,  and  afterwards  refused  to  play  in  a  certain  character. 


674  THE  LAW  OF  CONTRACTS. 

on  the  ground  that  it  did  not  come  within  the  terms  of  her  agreement.  Defen- 
dant then  dismissed  her.  She  sued  for  damages,  contending  that  at  most  she 
was  only  liable  to  fine  under  the  rules  and  regulations.  The  clause  of  the 
regulations  empowering  defendant  to  dismiss  was  held  to  be  a  penal  obligation, 
in  its  nature  accessory  to  the  principal  obligation.  It  did  not,  therefore, 
deprive  defendant  of  his  right  to  cancel  the  contract  upon  the  breach  by 
plaintiff. 

In  Davey,  Paxman  <fe  Co.  vs.  Langkuigte  Star  O.  M,  Co.  (16  C.  L.  J.  67),  the 
Transvaal  High  Court  laid  down  that  the  penal  clause  in  a  contract,  whether  the 
stipulated  amount  is  called  a  penalty  or  liquidated  damages,  is  an  indemnity 
clause,  and  a  party  is  competent  to  recover  only  such  an  amount  as  is  equivalent 
to  the  damage  actually  suffered  by  him.  The  onus  is  on  the  opposing  party  to 
show  that  the  stipulated  amoimt  exceeds  the  actual  loss  sustained.  The  same 
rule  had  previously  been  foUowed  in  Peach  <fe  Co.  vs.  The  Committee  of  the  JewUh 
Synagogue^  Johannesburg  (12  0.  L.  J.  69).  Both  these  decisions  were  applied  in 
Mann  and  Harris  vs.  Cohen  ([1902]  T.  H.  p.  261). 


(2)  The  Eemedy  by  way  of  Specific  Performance. 

840.  Where  a  party  has  contracted  to  deliver  a  certain  thing  or 
to  perform  a  certain  act,  and  does  not  fulfil  his  agreement,  he  may 
be  compelled,  in  certain  circumstances,  to  do  precisely  that  which 
he  has  contracted  to  do.  The  remedy  by  way  of  specific  perform- 
ance is  fully  recognised  in  Boman-Dutch  Law.  Thus,  Van  Leeuwen 
{R.  D.  L.  4,  2,  18  and  4,  18,  1 ;  2  Kotz'e,  p.  27  and  p.  141)  says : 
^'  Where  a  promise  has  been  made  to  do  something,  or  cause  it  to 
be  done,  we  will  not  be  absolved  by  payment  of  the  damage  caused 
by  non-performance,  but  may  be  compelled,  by  means  of  imprison- 
ment, to  performance  of  the  promise  made,"  and  that  '^  the  con- 
sequence of  sale  is  the  right  to  a  full  and  free  delivery,  transfer,  or 
conveyance  of  the  thing  sold,  to  which  on  the  sale  being  completed 
the  vendor  can  be  compelled,  if  it  be  in  his  power ;  and  it  is  not 
sufficient  for  him  to  pay  the  damage  and  loss  caused  by  non-delivery 
— unless  it  is  not  in  his  power  to  do  so,  in  which  case  it  will  suffice  if 
he  make  good  the  loss."  If,  after  a  sale  of  property,  not  followed  by 
delivery,  the  vendor  parts  with  it  to  a  third  person,  who  knew  of  the 
sale  to  the  first  purchaser,  the  law  will  deem  it  to  be  in  the  vendor*s 
power  to  make  specific  performance  in  favour  of  the  first  purchaser, 
and  will  order  rescission  of  the  sale  and  delivery  by  the  second 
purchaser,  who  knew  of  the  sale,  to  the  first  purchaser.  We  see, 
thus,  that  the  Boman-Dutch  Law,  in  this  respect,   differs  from 
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English  Law,  according  to  which  specific  performance  will  only  be 

decreed  in  case  of  a  promise  to  do  a  thing,  and  only  where  damages 

will  not  afford  an  adequate  remedy  (Anson,  Principles  of  the  English 

Law  of  Cofitract,  8th  ed.  pp.  878 — 879).     In  Roman-Dutch  Law 

specific  performance  may  be  granted  where  one  promises  either  to 

do  or  to  give  a  thing.    Voet,  however,  states  that  a  vendor  cannot 

be  compelled  specifically  to  transfer  or  deliver  the  thing  sold,  but 

will  be  discharged  by  paying  damages,  because  the   obligation  to 

transfer  is  an  obligation  to  do  something ;  and  in  aU  obligations  to 

do  a  thing  this  rule  holds,  that  one  who  does  not  make  performance 

will  be  discharged  by  making  payment  of  damages.     This  passage 

of  Yoet  has  been  read  (see  Cohen  vs.  Shires  and  Others,  2  Kotz^'s 

Bep.  45)  as  if  it  were  absolute  and  unconditional.     But  a  reference 

to  the  passage  immediately  preceding  (19,  1  §  14)  shows  that  Yoet 

had  in  view  the  cases  where  it  is  impossible  for  the  vendor  to  make 

performance.     Those  cases,  he  says,  are :  (1)  where   the  vendor 

knowingly  sells  property  belonging  to  another  party,  although  the 

rightful  owner  has  not  yet  claimed  the  property ;  (2)  where  a  thing 

out  of  the  range  of  human  transactions  (commercio  exemta)  has  been 

firaudulently  sold ;  (8)  where  there  has  been  delay  in  giving  transfer 

— ^in  which  last  case  it  seems  damages  will  be  awarded  for  delay, 

together  with  specific  performance  if  specific  performance  is  possible ; 

or  (4)  where  there  is  such  firaud  or  default  on  the  vendor's  part  as 

to  make  specific  performance  impossible.     That  Yoet  cannot  have 

meant  to  say  that  specific  performance  is  in  no  case  obtainable  is 

clear  from  another  passage  (19,  1  §  8),  where  he  states  that  by  the 

action  of  sale  {actio  emti)  one  claims  that  the  thing  sold  be  delivered 

to  one,  if  it  be  a  corporeal  thing  {res  corporalis),  or  ceded,  if  it  be 

incorporeal  {res  incorporalis),  together  with  the  fiiiits  or  produce 

accruing  thereon  fi'om  the  time  of  sale,  and  all  accessories  which 

are  either  included  in  the  sale  by  special  agreement,  or  which,  from 

the  general  nature  of  sale,  are  usually  delivered.     Yoet  says  specially 

that  one  must  not  follow  the  statement  of  Julian,  that  in  an  action 

on  sale  {actio  ex  emto)  the  purchaser  claims  the  price  paid :  since 

Julian  was  only  treating  of  the  case  of  a  legatee,  who  has  imprudently 

bought  the  thing  bequeathed  to  him  undei:  a.condition  from  the  heir ; 
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because,  as  soon  as  the  condition  is  fulfilled,  the  subject  of  the 
legacy  becomes  his  property  without  sale.  It  is  also  perfectly  clear 
that  Yoet  cannot  have  meant  to  say  that  specific  performance  is  in 
no  case  enforceable,  for  he  is  one  of  our  authorities  for  holding  that, 
in  general  Boman-Dutch  Law  (though  this  is  no  longer  so  in  South 
African  practice),  specific  performance  may  be  decreed  in  case  of 
breach  of  promise  of  marriage,  where  the  promisor  has  not  married 
another.  With  deference  to  the  learned  judgment  in  Cohen  vs. 
Shires  and  Others,  it  is  submitted  that  Voet  contemplates  specific 
performance  in  cases  where  that  remedy  is  possible.  The  judgment 
in  that  case  states,  quite  correctly,  that  "the  Boman-Dutch  Law 
clearly  recognises  the  right  to  a  specific  performance  of  a  contract ; 
and  Van  der  Keessel,  Van  Leeuwen  and  others  also  hold  that  such 
is  the  true  rule  of  the  civil  law.  By  the  well-established  practice 
of  South  Africa,  agreeing  with  the  Boman-Dutch  Law,  suits  for 
specific  performance  are  matters  of  daily  occurrence."  It  must,  of 
course,  be  distinctly  understood  that  specific  performance  will  only 
be  decreed  where  it  is  possible  for  the  debtor  to  make  specific  per- 
formance. Where,  however,  a  vendor  cannot  deliver  the  whole  of 
the  property  sold  he  may  be  ordered  to  deliver  part  (Kettles  vs. 
Bennett,  8  E.  D.  C.  82). 

For  other  authorities,  see  Grotius  (3, 15,  6 ;  Maasdorp,  p.  252),  Van  der  Keessel 
(S512),Schorer  {ad  Orot.^Z]  1),  Groenewegen  (ad  Qrot.Z,  3,41),B.\ih&r(Hed€ndaeg9e 
Bechtsgdeeriheyt,  2,  3,  9),  and  Van  der  Linden  {Inatitutes,  1,  15,  9 ;  Juta^  p.  137). 
Groenewegen  agrees  with  Van  Leeuwen  in  holding  that,  where  a  person  fails  to 
make  specific  performance  asdecreed,  he  may  he  compeUed  to  do  so  bymeansof  dvil 
imprisonment.  The  statement  of  Grotius,  that  specific  performance  is  known  in 
Boman-Dutch  Law,  has  reference  only  to  agreements  to  give  a  thing  (purchase  and 
sale) ;  and  in  another  place  (3,  3, 41)  he  says  that,  in  civU  as  distinguished  from 
natural  law,  an  agreement  to  do  a.  thing  cannot  be  specifically  enforced.  Pothier 
is  wrongly  interpreted  in  Cohen  vs.  Shires  and  Others,  where  it  is  said :  *' Pothier, 
in  his  Treatise  on  Obligations  (§  157,  edition  of  Van  der  Linden)  also  follows  the 
rule  nemo  potest  praecise  cogi  ad  factum  **  (no  one  can  he  compelled  specifically  to 
do  a  thing).  But  on  reference  to  Pothier  it  is  dear  that  he  refers  only  to 
obligations  to  do  a  thing;  and  in  another  passage  (Bugnet^s  ed.  §§  151 — 153) 
he  shows  clearly  that,  in  case  of  an  obligation  to  give  a  thing,  where  the 
thing  is  still  in  possession  of  the  person  obliged,  he  is  compellable  to  make 
specific  performance.  Thus  Pothier  and  Grotius  follow  the  old  Roman  Law,  which 
drew  a  distinction  between  obligations  to  do  a  thing  and  obligations  to  give  a 
thing.  Modem  Boman-Dutch  Law  recognises  no  such  distinction.  In  Van  der 
Westhiiizen  vs.  Velenski  (8  C.  T.  B.  273),  plaintiff  and  defendant  agreed  to  sell 


BREACH  OF  CONTRACT.  677 

land  on  certain  conditions.  The  agreement  was  in  pencil,  and  provided,  among 
other  things,  for  "  a  contract  to  be  properly  drawn  up,  which  shall  be  signed  by 
the  parties  to-morrow."  Defendant  refused  to  enter  into  the  formal  contract  of 
sale,  which  was  tendered  to  him  for  signature.  The  Court  held  that  plaintiff 
was  entitled  to  specific  performance  of  the  contract.  **  The  Court  must  declare 
that  the  contract  embodied  in  the  memorandum  was  a  yalid  and  binding  one, 
and  must  grant  an  order  compelling  the  defendant  to  duly  execute  the  formal 
contract."  See  also  Malan  vs.  Schalkwijk  and  Another  (1  S.  225),  Thompson  vs. 
TuUinger  (OIL  Bep.  S.  A.  B.  1894,  May  22nd,  p.  63),  and  Jacohsohn  vs.  Edwards 
(0.  E.  1897,  p.  351). 

84L  In  giving  a  decree  of  specific  performance  the  Court  will, 
under  certain  circumstances,  award  damages  where  specific  per- 
formance does  not  take  place.  Damages  will  be  awarded  in  the 
alternative  where  the  plaintiff  includes  in  his  prayer  not  a  claim 
for  damages,  but  a  simple  claim  for  altematiye  relief.  Thus,  in 
Norden  vs.  Rennie  (Buch.  1879,  p.  168),  the  defendant  in  an  action 
for  specific  performance  of  a  contract  of  sale  of  landed  property 
was  allowed  the  alternative  of  paying  damages*  The  declaration 
simply  asked  for  specific  performance,  and  did  not  pray  for  damages, 
"  but  [said  De  Villiers,  C.J.]  under  the  prayer  for  general  relief  the 
Court  will  be  able  to  award  damages  as  an  alternative."  With 
r^ard  to  the  claim  for  damages  it  must  be  noted  that  ''  the  general 
rule  is  that  a  purchaser  suing  for  a  specific  performance  of  a  contract 
of  sale  is  not  entitled,  in  addition  thereto,  to  claim  damages  in  respect 
of  the  profits  which  he  would  have  made  if  the  thing  or  land  sold  had 
been  delivered  or  transferred  in  due  time.  There  may  be  exceptions 
to  the  general  rule,  as,  for  instance,  where  the  defendant's  refusal 
to  perform  his  part  of  the  contract  has  been  firaudulent"  (De 
Villiers,  C.J.,  in  Philip  vs.  Metropolitan  and  Stiburban  Railway 
Co.,  10  S.  C.  52).  With  regard  to  the  Court's  powers  of  award 
under  a  prayer  for  alternative  relief,  it  must  be  noted  that  no 
damages  will  be  awarded,  even  if  there  is  a  prayer  for  alternative 
relief,  where  plaintiff  fails  to  get  an  order  for  specific  performance. 
The  reason  is  that  specific  performance  is  the  main  thing  claimed 
in  the  action,  and  a  plaintiff  who  fails  to  get  an  order  for  specific 
performance  is  not  entitled  to  get  an  alternative  to  that  which  he 
has  failed  to  obtain.  Thus  in  Alexander  vs.  Armstrong  (Buch. 
1879,  p.  288)  De  Villiers,  C.J.,  said  :  "  In  reference  to  the  case  of 
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Smith  vs.  Skinner  (S  M.  188)  I  find  an  express  decision  of  this 
Court  to  the  effect  that  in  the  action  for  specific  performance  of  a 
contract  in  terms  of  a  charterparty,  the  owner  of  the  ship,  having 
claimed  the  full  amount  provided  to  be  paid  to  him  under  the 
charterparty,  is  not  entitled,  by  virtue  of  that  claim,  or  by  virtue 
of  the  prayer  for  general  relief,  to  claim  remuneration  for  work 
and  labour  actually  performed  in  respect  of  part  of  the  cargo,  or 
damages  for  the  vessel's  detention.  Without  going  to  the  full 
extent  of  that  decision  the  Court  must  hold  that  in  an  action,  in 
which  the  summons  demands  specific  performance  only,  and  the 
declaration  claims  no  sum  of  money  as  damages,  the  plaintiff  is 
not  entitled  to  obtain  damages  in  case  he  fails  in  the  sole  object 
for  which  he  brought  his  action — to  obtain  specific  performance. 
The  present  case  differs  materially  from  that  of  Norden  vs.  Rennie, 
where  the  plaintiff  succeeded — an  action  for  specific  performance 
of  a  contract  of  sale,  where  the  defendant,  having  clearly  placed  it 
beyond  his  own  power  to  specifically  perform  the  contract,  was 
allowed  the  alternative  of  paying  damages." 

For  other  cases  of  spedfio  performance,  see  Smith  and  Warren  vs.  HarrU  (5 
G.  W.  E.  193),  Taylw  and  Claridge  vs.  V<in  JaarsvM  and  Another  (K  ft  B. 
p.  137),  Logan  vs.  Colonial  Oovemment  (10  S.  0.  124),  Joseph's  Executor  vs. 
Peacock  (Buch.  1S68,  p.  247),  Aleaaander  vs.  Otoen  (1  A.  C.  E.  159),  tmd  Davis  vs. 
Prinsloo's  Executors  (16  C.  L.  J.  213).  As  to  proof  in  such  cases,  see  Atkineon 
vs.  Vause's  Executors  (13  N.  L.  R.  85)  and  Pienaar  vs.  Van  Zyl  (9  0.  T.  R  256). 
See  also  Knox  vs.  Blackhurst  (1 N.  L.  E.  73),  Lahuschagne  vs.  Barnabas  (N.  R.  1872, 
p.  44),  TroUip  vs.  Tromp  and  Another  (1  N.  L.  E.  130),  MaOandain  vs.  Mdngena 
(14  N.  L.  E.  120),  and  Brereton  and  Another  vs.  Carnarvon  Syndicate  (10  N.  L.  E 
166 ;  where  the  distinction  between  obligations  ad  dandum  and  ad  faciendum  is 
discussed). 

(8)  The  Kemedy  by  way  op  Damages. 

842.  Where  the  person  who  must  make  performance  under  a 
contract  fails  to  carry  out  his  agreement,  or  breaks  one  of  the 
essential  conditions  thereof,  he  must  pay  damages  for  the  breach 
or  failure  in  performance.  Although,  strictly  speaking,  damage 
includes  only  the  actual  loss  caused  to  a  person,  and  not  the  profit 
which  one  ought  to  have  made  out  of  a  transaction,  yet,  in  the 
ordinary  and  usual  sense,  damages   include  not  only  the  actual  loss 
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resulting  from  non-performance  of  a  contract  by  the  other  party  or 
firom  his  firaud  or  fault,  but  the  utility  and  advantage  which  one 
might  have  had  if  the  contract  had  been  performed.  Such  damages 
will  be  awarded  at  the  discretion  of  the  Court,  taking  an  equitable 
view  of  the  circumstances.  But  in  any  case  some  actual  damage 
must  be  proved.  Thus,  where  certain  shares  were  unsaleable 
between  the  date  when  they  ought  to  have  been  delivered  and  the 
date  of  the  action,  both  dates  inclusive,  and  the  measure  of  damages 
was  laid  down  by  the  Court  to  be  the  difference  between  the  price 
paid  and  the  highest  market  price,  no  substantial  damages  were  held 
to  be  claimable,  as  the  shares  were  unsaleable  between  the  dates 
in  question.  Consequently  only  nominal  damages  were  awarded 
iW^ff  vs.  Pickering,  12  S.  C.  429).  Where  a  seller  receives  the 
purchase  price  and  fails  to  deliver  what  he  sells,  the  purchaser  is 
entitled,  by  way  of  damages,  to  receive  interest  on  the  money  paid 
by  him  for  the  period  during  which  there  has  been  delay  in  making 
delivery.  ''  In  regard  to  the  vendor  of  land,  if  he  has  given  transfer 
and  occupation  of  the  land  to  the  purchaser,  he  would  be  entitled  to 
interest  on  so  much  of  the  purchase  price  as  is  payable  from  the 
date  at  which  it  became  payable  (see  Zeederberg's  Trtistees  vs. 
Zeederberg,  4  S.  C.  858).  If,  while  failing  to  give  transfer  and 
occupation  within  a  reasonable  time,  he  receives  the  purchase  price 
firom  the  purchaser,  and  has  the  benefit  of  the  money  so  received, 
there  appears  to  me  to  be  no  reason  in  law  why  the  purchaser 
ahould  not,  by  way  of  special  damage,  be  entitled  to  claim  the 
interest  on  the  money  thus  paid  by  him  in  advance"  (De 
Villiers,  C  J.,  in  Philip  vs.  Metropolitan  and  Svl^urban  Railway  Co,, 
10  S.  C.  69).  Pothier  {Obligations,  §  160)  says  that  where  there  is 
no  firaud  on  the  part  of  the  person  obliged,  and  non-performance 
is  due  only  to  a  slight  fault  or  mistake  (as,  for  instance,  where  he 
incautiously  binds  himself  to  what  he  cannot  afterwards  perform), 
the  debtor  need  only  pay  such  damage  and  interest  as  the  parties, 
at  the  time  when  the  agreement  was  made,  may  have  contemplated 
AS  the  probable  loss  on  non-performance  of  the  contract ;  but  he 
need  not  pay  damage  sustained  through  the  fact  that  at  the  time  of 
performance  the  creditor  might  have  made  certain  profits  through 

3  F  2 


680  THE  LAW  OF  CONTRACTS. 

having  timely  delivery.  In  this  connection,  however,  it  should  be 
remembered  that,  in  law,  gross  negligence  is  equivalent  to  fraud  {culpa 
lata  ddo  aeqviparatur).  Thus,  where  fraud  is  absent,  and  A.  fidls 
to  deliver  within  the  time  stipulated  a  horse  which  he  has  sold  to  B., 
B.'s  measure  of  damages  is  the  difference  between  the  price  of  a 
horse  of  the  same  quality  as  the  one  sold  to  him,  and  the  price 
actually  charged  by  A.  for  the  horse  thus  sold  but  not  delivered. 
But  B.  cannot  claim  damages  for  business  which  he  has  lost 
through  his  not  having  the  horse  to  take  him  to  a  certain  town  at 
a  particular  date.  In  the  same  way,  if  A.,  in  good  fedth  believing 
a  certain  house  to  be  his  property,  lets  the  same  to  B.  for  ten 
years,  and  after  five  years  C,  the  true  owner  of  the  house,  evicts 
B.,  A.  must  pay  to  B.  damages  for  expenses  of  removal,  and  the 
amount  of  the  increase  in  the  rent  of  a  house  of  the  same  kind  for 
the  remaining  period  of  the  lease ;  but  if  B.  had  set  up  a  business 
in  the  house,  A.  will  not  be  liable  for  the  profits  which  B.  might 
have  made  out  of  the  business  during  the  remainder  of  the  lease, 
nor  for  injury  to  furniture  caused  by  the  removal.  In  other  words, 
only  direct  and  necessary  damage  will  be  taken  into  consideration, 
and  not  such  damage  as  is  consequential  or  remote.  But  con- 
sequential damages  will  be  awarded  where  it  is  clear  that  such 
damage  was  contemplated  by  the  parties,  and  the  debtor  expressly 
or  impliedly  undertook  to  make  good  such  damage.  Thus  if  A. 
sells  a  horse  to  B.,  the  condition  of  the  contract  being  that  *'  the 
horse  shall  be  delivered  to  B.  on  June  1,  so  that  B.  may  go  to 
Pretoria  to  transact  business  there,"  and  A.  fails  to  deliver,  B. 
may  claim  consequential  damages  through  loss  of  business  on 
account  of  his  failure  to  reach  Pretoria.  In  the  same  way,  where 
A.  lets  the  house,  which  he  imagines  to  be  his  property,  to  B., 
*'  so  that  B.  may  set  up  a  butcher's  business  therein,"  and  B.  is 
ejected  by  C,  the  rightful  owner,  A.  will  be  liable  for  the  loss 
of  business  suffered  by  B.  on  account  of  his  compulsory  removal 
to  another  quarter.  Again,  M.  sells  to  N.  certain  logs  of  wood, 
which  N.  uses  as  pillars  for  his  house.  The  pillars  break  on 
account  of  the  rottenness  of  the  wood,  and  the  house  is  damaged. 
If  M.  is  not  a  regular  dealer  in  wood,  no  expert  so  far  as  timber  is 
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concerned,  and  has  sold  the  wood  in  good  faith,  not  knowing  of  the 
defects  therein^  the  damages  claimable  will  be  a  reduction  in  the 
price  of  the  wood,  based  on  the  difference  between  the  value  of 
wood  in  ordinary  good  condition  and  wood  in  the  condition  of  that 
delivered  by  M.  But  if  M,  is  an  expert,  being  either  a  carpenter  or 
a  timber  merchant,  he  will  be  liable  for  the  damage  caused  by  the 
wood  breaking,  since — even  if  he  is  ignorant  of  the  rottenness  of 
the  logs  in  question — he  is  bound  to  warrant  the  quality  of  what 
he  sells.  It  must,  however,  be  noted,  that  if  M.,  being  an  expert, 
sells  wood  for  a  specified  purpose^  and  the  buyer  uses  it  for  another 
purpose,  so  that  damage  is  caused,  the  seller  will  not  be  liable  for 
such  damage.  But  where  a  contractor  (Pothier,  §  163)  engages  to 
build  a  house,  and  through  his  negligent  construction  it  falls  in,  he 
will  not  only  be  liable  for  the  loss  of  the  house,  but  for  damage 
caused  to  the  furniture  and  other  contents  of  the  house  as  welL 
The  foregoing  principles  were  adopted  in  Tramvcud  Silver  Mines, 
LimUed  vs.  Brayshaw  (Off.  B.  Transv.  1894,  p.  127),  where  it  was 
laid  down  that  in  an  action  for  damages  for  non-delivery  of  coke 
aocording  to  agreement,  the  true  measure  of  damages  is  the 
difference  between  the  contract  price  and  the  market  price  of  the 
coke,  reckoned  from  the  date  of  breach  of  contract  to  the  date  on 
which  plaintifiis  ceased  to  use  coke  (the  contract  being  a  continuing 
one  for  the  delivery  of  coke  in  instalments).  Kotze,  C.  J.,  adopted 
the  rules  laid  down  by  Pothier,  which,  he  said,  were  also  in 
accordance  with  the  English  case  of  HadUy  vs.  Baxendale  ((1864) 
9  Exch.  864).  Where  the  main  issue  in  a  case  is  the  payment  of 
damages,  the  Court  will  not  award  damages  in  accordance  with  a 
very  restricted  and  severe  scale,  but  will  give  a  moderate  assess- 
ment, provided  there  is  no  fraud  on  the  part  of  the  person  who  has 
to  pay  damages  {Pothier,  §  164).  Where  there  has  been  fraud  on 
the  part  of  the  person  obliged,  damages  will  include  not  only  direct 
loss,  but  also  indirect  and  consequential  loss  resulting  from  the 
breach  or  non-fulfilment  of  contract.  So,  if  A.  sells  B.  a  cow, 
knowing  that  it  is  suffering  from  foot-and-mouth  disease,  and 
conceals  this  defect  from  B.,  he  will  not  only  be  liable  for  the  direct 
loss   on  the  cow,  but  for  all  loss  resulting   from  the  death  of 
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such  of  B/s  cattle  as  catch  the  foot-and-mouth  disease  from  the 
cow  (Poihier,  §  166 ;  Durr  ts.  Bam,  8  S.  C.  22).  But  such  loss  as 
does  not  necessarily  follow  need  not  be  compensated  for;  and  thus 
B.  cannot  claim  damages  by  reason  of  the  loss  sustained  through 
the  fact  that  he  had  not  cattle  to  plough  his  lands  with,  and 
therefore  derived  no  produce  from  the  lands.  Where  there  is 
fraud,  the  Court  will  not  necessarily  confine  itself  to  awarding 
moderate  damages,  although  an  unreasonably  large  amount  will 
not  be  awarded.  Where  interest  is  awarded  as  damages,  the 
highest  rate  current  will  be  awarded  in  case  of  fraud;  but  if 
there  has  not  been  fraud,  a  moderate  rate  of  interest  will 
be  awarded.  Where  a  person  has  to  pay  a  sum  of  money,  and, 
failing  payment  on  the  due  date,  interest  is  claimed  by  way  of 
damages,  the  interest  will  be  reckoned  as  running  from  the  date 
when  payment  was  due  until  the  day  when  it  is  actually  made. 
Where  the  debt  bears  interest,  the  additional  interest  by  way  of 
damages  cannot  be  assessed  at  a  higher  rate  than  the  interest 
charged  on  the  debt  up  to  the  date  when  the  principal  was  due. 
But  in  the  case  of  bills  of  exchange,  the  holder  who  protests  the 
same  for  non-payment  can  charge,  by  way  of  damages,  not  only 
interest,  but  costs  of  protest  and  re-exchange,  or  bankers'  discount 
(46,  1  §  9). 

For  other  cases  as  to  damages  for  breach  of  contract,  see  Long  A  Co,  tb. 
Munnik  and  Another  (2  S.  35),  Jone$  vs.  Stevoart  (3  Bos.  17,  where  it  was  held 
that  a  reasonable  percentage  for  freight  shotdd  be  added  to  the  price  of  goods 
purchased  in  England  and  lost  in  Cape  Colony,  to  obtain  the  measure  of  their 
value  in  Cape  Ck>lony — ^the  action  being  one  as  much  on  tort  as  on  contraot), 
BichardB  <fe  Co,  vs.  Fuller  &  Co.  (1  R  D.  C.  1),  GreetiBhidds  vs.  Chisholm  (3  S.  0. 
220),  Clarke  vs.  Denny  (4  E.  D.  C.  300),  Hunt  vs.  Eastern  Province  Boating  Co, 
(3  E.  D.  C.  12),  Denny  vs.  Sovih  African  Loan,  Mortgage  and  Mercantile  Agencjff 
Limited  (3  E.  D.  0.  47),  Douglae  vs.  London  and  South  African  Explortttion  Go, 
(4  O.  W.  R  276),  Donaldson  vs.  Wehher  (4  G.  W.  R  403),  Murtha  vs.  Von  Besk 
(1  A.  C.  R  121),  Thenm  vs.  Wienand  (6  R  D.  C.  253),  Otto  vs.  Lategaan  (9  8. 0. 
250),  and  Stewart  vs.  Byall  (5  8.  C.  146). 

The  Cape  Bills  of  Exchange  Act  (No.  19,  1893,  §  55)  provides  as  follows: 
'<  Where  a  bill  is  dishonoured,  the  measure  of  damages,  which  shall  be  deemed 
to  be  liquidated  damages,  shall  be  as  follows :  (1)  The  holder  may  recover  from 
any  party  liable  on  the  bill,  and  the  drawer  who  has  been  compelled  to  pay  the 
bill  may  recover  from  the  acceptor,  and  an  indorser  who  has  been  compelled  to 
pay  the  bill  may  recover  from  the  acceptor  or  from  the  drawer,  or  from  a 
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prior  indoTser — (a)  the  amount  of  the  bill ;  (h)  intereet  thereon  in  aooordanoe 
with  the  Btipnlation,  if  any,  in  the  bill,  or  from  the  time  of  presentment  for  pay- 
ment if  the  bill  is  payable  on  demand,  or  from  the  maturity  of  the  bill  in  any 
other  case ;  (c)  the  expenses  of  noting,  and,  where  the  protest  has  been  extended, 
the  expenses  of  the  protest  (2)  In  the  caseof  a  bill  which  has  been  dishonoured 
abroad,  in  lieu  of  the  above  damages,  the  holder  may  recover  from  the  drawer, 
or  an  indorser,  and  the  drawer  or  an  indorser  who  has  been  compelled  to  pay 
the  biU  may  recover  from  any  party  liable  to  him,  the  amount  of  the  re-exchange, 
with  interest  thereon  until  tiie  time  of  payment  (3)  Where  by  this  Act  interest 
may  be  recovered  as  damages,  such  interest  may,  if  justice  require  it,  be  with- 
held wholly  or  in  part,  and  where  a  bill  is  expressed  to  be  payable  with  interest 
at  a  given  rate,  interest  as  damages  may  or  may  not  be  given  at  the  same  rate 
as  interest  proper."  See  the  Transvaal  Bills  of  Exchange  Proclamation,  1902, 
and  the  Natal  Bills  of  Exchange  Law,  1887,  which  enact  the  same  rules. 

As  above  indicated,  the  rules  laid  down  in  HadUy  vs.  BaxendaU  (9  Exch.  341) 
have  been  held  to  be  in  accordance  with  the  principles  of  Boman-Dutch  Law. 
Li  that  case.  A.,  a  miller,  gave  a  broken  crank  shaft  (whereby  his  mill  was 
driven)  to  R,  a  common  carrier,  in  order  that  it  might  be  conveyed  as  soon  as 
possible  to  C.'s  workshop  at  Greenwich,  there  to  be  repaired.  Defendant  (B.) 
was  made  aware  of  the  teuct  that  the  shaft  must  be  sent  immediately,  and  said, 
in  answer  to  inquiry  when  the  shaft  would  be  taken,  that  if  it  were  sent  up  by 
twelve  o'clock  on  any  day,  it  would  be  delivered  at  the  repairing  workshop  the 
following  day.  It  was  taken  by  defendant  the  following  day,  before  noon,  for 
conveyance  to  Qreenwichy  21.  4».  being  paid  for  carriage.  Defendant's  derk  was 
told  that  if  necessary  a  special  entry  should  be  made  to  hasten  the  delivery. 
He  was,  however,  not  told  that  the  running  of  the  mill  business  depended  on 
the  use  of  the  shaft  or  that  the  mill  would  have  to  be  stopped  (thereby  entailing 
loss)  so  long  as  the  shaft  was  away.  Through  some  neglect,  defendants  did  not 
deliver  the  shaft  at  the  workshop  at  Greenwich  for  seven  days  thereafter.  A. 
now  claimed  300/.  damages  by  reason  of  the  fact  that  the  completion  of  the 
shaft  had  been  delayed  five  days,  thereby  stopping  his  milL  He  alleged  that  he 
was  thus  prevented  from  carrying  on  his  business  for  five  days  beyond  the  time 
that  he  would  otherwise  have  been  prevented  from  so  doing.  Defendant  paid 
252.  into  Oourt  in  satisfaction  of  plaintiffs  daim.  The  jury  awarded  251.  beyond 
the  251.  paid  into  Court.  An  application  for  a  new  trial,  made  on  behalf  of 
defendant,  was  granted.  It  was  said  by  Alderson,  B. :  "The  proper  rule  in 
such  a  case  as  the  present  is  this :  Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages  which  the  other  party  ought  to 
receive  in  respect  of  such  breach  of  contract  should  be  such  as  may  fairly  and 
reasonably  be  considered  either  arising  naturally,  that  is,  according  to  the  usual 
course  of  things,  from  such  breach  of  contract  itself,  or  such  as  may  reasonably 
be  supposed  to  have  been  in  the  contemplation  of  both  parties,  at  tiie  time  they 
made  Uie  contract,  as  the  probable  result  of  the  breach  of  it  Now,  if  the  special 
droumstances  under  which  the  contract  was  actually  made  were  communicated 
by  the  plaintiffs  to  the  defendants,  and  thus  were  known  to  both  parties,  the 
damages  resulting  from  the  breadi  of  such  a  contract,  which  they  would 
reasonably  contemplate,  would  be  the  amount  of  injury  which  would  ordinarily 
follow  from  a  breach  of  contract  under  these  special  circumstances  so  known  and 
communicated.    But,  on  the  other  hand,  if  these  special  circumstances  were 
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wholly  Tinknown  to  the  party  breakmg  the  contract,  he,  at  the  most,  could  only 
be  BupposM  to  have  had  in  his  contemplation  the  amount  of  injury  which  would 
arise  gea€>r^ly,  ^^^  ^  ^®  great  multitude  of  cases  not  affected  by  any  special 
cit^utnjitanceg,  from  such  a  breeuxh  of  contract  For,  had  the  special  circum- 
stances been  known,  the  parties  might  have  specially  provided  for  the  breach  of 
cx)iitract  by  apecial  terms  as  to  the  damages  in  that  case ;  cmd  of  this  advantage 
It  wouJd  h^  very  imjust  to  deprive  them.  Now  the  above  principles  are  those 
by  which  w6  think  the  jury  ought  to  be  guided  in  estimating  the  damages 
aming  out  of  any  breach  of  contract."  The  judgment  (without  intending  it)  is 
m  reoapittiIat:ciQ  of  the  principles  as  to  the  award  of  damages  laid  down  by 
Pothier,  whero  fraud  is  absent. 


CHAPTEE   XI, 

INTERPRETATION   OP   CONTRACT. 

848.  The  role  of  Roman  Law  was  that  if  a  stipulation  comprised 
anything  of  a  doubtful  nature,  the  construction  was  to  be  taken 
against  the  stipulator,  as  it  was  for  his  benefit,  in  the  main,  that 
the  stipulation  was  made  (45,  1  §  28).  But  as  no  distinction  is 
observed  between  formal  contracts  (stipulations)  and  formless  ones 
(pacts  or  pollicitations)  in  Roman-Dutch  Law,  different  rules  prevail 
with  regard  to  the  interpretation  of  doubtful  agreements.  But 
where  a  contract  is  drawn  up  by  one  party,  in  case  of  doubt  the 
construction  will  still  be  against  him.  ''It  is  a  settled  rule  of 
construction  that  in  written  contracts,  such  as  a  policy  of  insurance, 
doubtful  words  are  to  be  construed  strictly  against  the  person  using 
them,  because  he  ought  to  have  expressed  himself  more  clearly  " : 
Spencer  yb.  London  and  Lancashire  Insurance  Co.  (6  N.  L.  R.  87). 
And,  in  the  case  of  contracts  where  a  certain  duty  is  imposed  on 
one  of  the  parties,  and  there  is  no  special  stipulation  as  to  tlie 
performance  of  that  duty,  such  a  construction  will  be  taken  as  will 
tend  to  secure  the  observance  of  that  duty  by  the  person  obliged. 
Thus,  the  case  of  Meek  vs.  Schwikkard  (N.  R.  1870,  p.  140)  laid  it 
down  that,  although  the  terms  of  a  contract  be  uncertain,  there  is 
always  an  implied  obligation  upon  an  hirer  to  take  ordinary  and 
sufficient  care  of  the  thing  hired,  and,  in  the  case  of  a  beast  of 
burden,  to  see  that  it  shall  not  be  overloaded  or  taxed  beyond  its 
strength.  In  the  case  of  ordinary  contracts,  which  are  not  specifi- 
cally drawn  up  or  framed  by  one  party,  or  for  the  benefit  of  one 
party  rather  than  the  other,  the  general  rule  is  that  agreements  are 
to  be  construed  according  to  the  intention  of  the  parties  indicated 
in  and  by  them,  and  not  by  what  they  chose  for  the  sake  of 
convenience  to  call  the  agreement.     Thus,  if  a  written  agreement 
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is  entered  into  which  purports  to  be  a  sale,  whereas  in  reality  a 
pledge  is  intended,  the  real  transaction  must  preyail  oyer  the 
feigned  one.  The  rule  of  law  governing  in  such  a  case  is  plus 
valet  quod  agitur  quam  quod  simulate  concipitur  (there  is  greater 
yalidity  in  what  is  actually  done  than  in  what  is  feigned  to  be 
done).  This  rule  was  applied  in  Cholunch  vs.  Penny  (6  E.  D.  G. 
270),  Solomon  vs.  Gumming  (2  G.  W.  K.  811),  Mdniges  vs.  Harmgen 
and  Others  (K.  &  B.  148),  and  Treasurer-General  vs.  Lippert 
(1  S.  C.  291).  In  the  last-mentioned  case  it  was  said  by  De 
Yilliers,  C.J. :  **  The  question  is  not  what  the  defendant's  object 
was,  but  what  was  the  real  nature  of  the  transaction.  There  is  no 
difference  in  principle  between  a  case  like  the  present  and  one  in 
which  a  person  buys  land  as  a  speculation  for  the  purpose  of 
reselling  it  at  a  profit.  If  such  a  speculator  were  to  designate  his 
purchase  as  a  guarantee  for  the  sale  of  the  property  to  other 
purchasers  in  consideration  of  which  any  surplus  over  and  above 
the  purchase  price  is  to  be  paid  to  him,  the  Court  would  treat  the 
transaction  as  a  sale  and  order  payment  of  transfer  duty  accordingly* 
This  would  be  quite  in  accordance  with  a  well-settled  rule  of  the 
Boman  Law — plus  valet  quod  agitar  quam  quod  simulate  concipitur. 
The  title  of  the  Cod^  which  treats  of  this  rule  (IV.  22)  and  the 
Commentate  of  Perezius  upon  this  title  give  numerous  instances 
of  the  application  of  the  rule.  Thus,  where  a  written  agreement 
is  entered  into  for  the  sale  of  an  article,  when  in  reality  a  pledge 
was  intended,  it  is  laid  down  that  the  real  transaction  shall  prevail 
over  the  feigned  one.  Perezius  adds  that  an  experienced  Judge 
will  easily  discover  whether  the  transaction  is  a  feigned  one  by 
considering,  among  other  things,  the  circumstances  which  led  op 
to  it,  and  the  insertion  into  the  written  agreement  of  provisions  that 
are  not  customary." 

The  learned  Chief  Justice,  in  Treasurer-Oeneral  vs.  Lippert,  diaouBsed  the  ca8» 
of  Civil  Commiasioner  v&  Low  (3  M.  523),  and  the  remarks  on  that  case  will  be 
found  instructive. 

844.  Where  a  contract  is  quite  doubtful,  the  Court  will  take 
into  consideration  all  the  circumstances  of  the  transaction  between 
the  parties  in  order  to  arrive  at  their  intention.    Where  a  written 
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contract  was  execnted,  which  stipulated  for  the  cutting  of  fuel  by 
plaintifib  in  consideration  of  certain  payments,  it  was  held  that, 
in  the  absence  of  anything  in  the  operative  part  of  the  contract 
showing  the  quantity  to  be  cut,  the  recital  might  be  referred  to  for 
the  purpose  of  ascertaining  the  purposes  for  which  the  fuel  and 
timber  were  required  and  the  quantity  which  the  plaintiffs  were 
jnBii&edmcniimg{Will(yu{ihby*s Consolidated  Co.  vs.  Pennant  dk  Co., 
9  C.  T.  B.  178).  For  a  similar  interpretation  of  intention  see 
Van  Zyl  vs.  Burger  (9  C.  T.  B.  644).  In  construing  the  meaning 
of  words  in  a  contract,  the  ordinary  meaning  attached  to  such 
words  will  be  adopted,  unless  it  be  shown  that  the  parties  intended 
to  attach  a  special  meaning  to  the  words  in  question.  Where  there 
is  a  specific  designation  of  a  certain  thing,  followed  by  words  which 
would  primd  fade  suffice  to  include  other  things  of  the  same  kind, 
the  latter  words  will  not  include  the  things  not  specifically  described, 
following  the  maxim,  expressio  unius  est  exclusio  alterius  (the 
express  reference  to  one  thing  excludes  another  thing).  See 
Uitenhage  Municipality  vs.  Colonial  Government  (9  S.  C.  876). 
Where  an  agreement  was  entered  into  to  supply  goods  by  weight, 
the  Court  (following  Desveaux  vs.  ConoUy,  6  C.  B.  640)  took  the 
weight  to  mean  net  weight  and  not  gross  weight,  so  that  packing, 
each  as  casks,  was  not  considered  to  be  included  in  the  weight  to  be 
delivered,  unless  it  could  be  shown  that  there  was  a  local  custom  or 
special  agreement  according  to  which  delivery  by  weight  meant  gross 
weight  (Economic  Fire  Lighting  Co.  vs.  Holmes,  Hertzog,  p.  248). 
Where  a  clerk  had  been  engaged,  without  any  express  agreement, 
for  a  year's  service,  and  no  local  custom  or  practice  was  proved  from 
which  an  agreement  for  a  year  could  be  inferred,  and  it  was  shown 
that  the  salary  was  calculated  at  so  much  a  month,  for  twelve 
months,  the  engagement  was  held  to  be  from  month  to  month,  and 
not  by  the  year  (Venables  vs.  Jar  vis,  1  M.  814). 

The  foregoing  cases  sufficiently  explain  the  general  principles  governing  the 
interpretation  of  oontraots.  See  also  Wheeler  vs.  Van  Beenen  (2  S.  C.  260), 
McKerry  vs.  Fnmde  (7  S.  C.  42),  8iuaH  vs.  ErMne  (N.  E.  Jan.  14th,  1864), 
MariUimrg  Auction  Co.  vs.  Sleighthohn  (N.  E.  1867,  p.  313),  Loudon  vs.  Colonial 
Oovermnmt  (N.  E.  1867,  p.  223),  Lamb  vs.  Francis  (N.  E.  1871,  p.  174),  Vincent 
vs.  Brown  (N.  E.  1878,  p.  9),  Booth  vs.  Indian  Immigration  Trust  Board  (2 
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N.  L.  E.  148)»  ImaUf  Mamofee  A  Co.  vs.  Wdtdtfrn  &  Co,  (5  N.  L.  R  275),  and 
In  re  ParfiU  (9  N.  L.  E.  146). 

With  regard  to  particular  contracts,  as  will  be  shown  later  on,  certain  pre- 
smnptions  often  arise,  which  guide  the  interpretation  of  the  contract  by  tiie 
Court.  A  presumption  is  defined  by  Pothier  (§  839)  as  the  judgment  formed  by 
the  law  or  by  men  with  regard  to  the  truth  of  a  matter,  by  a  condusion  drawn 
from  another  matter.  These  conclusions  are  based  upon  what  takes  place  as  a 
general  rule.  Thus,  there  is  a  presumption  that  a  debt  has  been  paid,  when 
the  creditor  has  returned  an  acknowledgment  of  debt  to  the  debtor.  Pre- 
sumptions are  legal,  such  as  are  fixed  by  tiie  law ;  or  simple.  Legal  presump- 
tions indude|>raen<9npff(>ne0/ume<(ieyur«andjpraenim|><»6ne«yum.  PresumptionB 
yum  et  de  jure  are  such  as  furnish  such  complete  proof  that  they  exclude  aU 
proof  to  the  contrary.  Presumptions  juris  are  such  as  are  derived  from  an 
enactment  or  rule  of  law;  they  are  not  absolutely  irrebuttable,  but  in  the 
absence  of  proof  to  the  contrary  they  discharge  the  party  relying  on  them  from 
the  necessity  of  giving  any  further  proof  in  support  of  his  contention.  Simple 
presumptions  are  presumptions  of  fact  {praeaumptiones  fadt).  They  are  not  based 
on  any  law,  but  are  sufficient  to  cast  the  burden  of  proof  upon  the  party  against 
whom  the  presumption  is  raised  {Pothier,  §  848).  The  subject  falls  within  the 
sphere  of  the  law  of  evidence,  but  it  is  briefly  mentioned  here,  as  preeumptioiiB 
are  of  some  importance  in  interpreting  contracts. 


CHAPTER  XII. 

RESCISSION  OF  AGREEMENTS. 

845.  Rescission  of  an  agreement  takes  place  by  means  of  an 
action  brought  to  secure  what  is  called  in  Roman  Law  relief  or 
restitutio  in  integrum  (plenary  restitution).  It  may  be  obtained 
either  before  or  after  performance  of  his  agreement  has  been  made 
by  the  party  who  seeks  to  be  relieved,  upon  proof  of  the  grounds  of 
relief.  It  is  an  equitable  remedy  for  the  reinstatement  of  the  person 
who  proves  the  grounds  for  restitution  in  his  original  position,  so 
that,  if  he  has  entered  into  a  contract,  he  is  relieved  from  any 
liability  thereon,  whether  in  the  way  of  performance  or  otherwise. 
In  other  words,  the  person  seeking  restitution,  upon  obtaining  it,  is 
placed  in  his  original  legal  position.  The  person  who  alleges  and 
proves  grounds  for  relief  may,  however,  recover  damages  instead  of 
being  placed  in  his  original  legal  position.  It  seems  that  originally 
restitution  was  a  prerogative  of  the  Head  of  the  State  or  the  Crown, 
the  task  of  ascertaining  whether  there  are  sufficient  grounds  for 
restitution  being  committed  to  the  Judges ;  but  {Van  der  Linden,  1, 
18, 10 ;  Juta,  p.  172)  it  is  now  within  the  ordinary  jurisdiction  of 
the  Court,  and  it  is  not  necessary  to  report  to  the  Crown.  Restitu- 
tion cannot  be  granted  by  arbitrators  in  respect  of  a  matter  submitted 
to  their  award,  and  application  must  be  made  to  the  Court  after  the 
award  has  been  given.  If  the  Court  finds  the  grounds  of  relief 
proved,  it  will  set  aside  the  arbitration  and  the  transaction  sought 
to  be  relieved  against,  upon  which  the  arbitration  was  based. 
Restitution  may  be  claimed  by  all  who  have  been  injured  or  pre- 
judiced by  the  transaction,  and  have  a  just  ground  for  relief.  They 
may  claim  it  personally,  or  through  an  agent  having  a  special  power 
to  act.  It  wiU,  in  general,  be  granted  against  the  person  who 
directly  causes  the  special  loss ;  although  there  are  cases  in  which 
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it  will  be  granted  against  innocent  persons — for  instance,  in  the 
case  of  minors,  who  may  claim  to  be  relieved  against  any  acts  of 
their  guardians  which  prejudice  them.  It  requires  the  strongest 
proof,  and  will  not  be  granted  where  there  is  only  slight  or  trivial 
loss  or  damage.  The  extent  of  loss  or  damage  affording  ground  for 
restitution  is  a  matter  of  judicial  discretion ;  and  the  Court  will 
consider  the  proportion  the  amount  of  loss  bears  to  the  value  or 
ultimate  results  of  the  whole  contract.  Nor  will  restitution  be 
granted  where  an  ordinary  legal  remedy  is  open  to  the  party 
claiming  restitution,  as,  for  instance,  an  action  for  damages.  But 
if  restitution  will  be  more  effective  than  the  ordinary  remedy,  resti- 
tution will  be  granted.  It  will  not  be  granted  where  a  person  is 
protected  ipso  jure  (by  mere  operation  of  law).  Resjvdicata  may  be 
pleaded  in  cases  of  restitution,  and  consequently  restitution  cannot 
be  claimed  for  the  same  cause  where  it  has  once  been  refused.  The 
claim  for  restitution  must  be  instituted  within  four  years,  althou^ 
it  may  be  granted  at  any  time  within  thirty  years  (4,  1  §  20  and 
Van  L.,  R.  D.  L.  4,  42,  8  ;  2  K.  848).  The  four  years*  period  runs 
against  an  absent  person,  if  he  has  left  a  legal  representative  in  the 
country.  In  the  case  of  minors,  prescription  runs  from  the  date  of 
attainment  of  majority  (4,  1  §§  1 — 21). 

846.  If  a  thing  is  ordered  to  be  restored,  such  restoration  must  take 
place  together  with  all  the  accessories  and  fruits  thereto  appertaining. 
The  person  entitled  to  restitution  is  reinstated  in  all  those  rights  of 
which  he  was  divested  when  he  entered  into  the  contract.  And  the 
person  against  whom  restitution  is  ordered  must  receive  back  what 
was  given  by  him  in  pursuance  of  the  agreement ;  and,  upon  resti- 
tution, all  his  pre-existing  rights,  of  which  he  had  divested  himself 
by  his  agreement,  will  revive  in  his  favour.  All  expenses  incurred 
by  the  person  who  must  make  restitution,  in  connection  with  the 
thing  restored,  must  be  refunded  to  him,  in  the  same  way  as  to  a 
maid  fide  possessor,  except  luxurious  expenditure  (impensae  vclup' 
tariae).  If  the  person  who  obtains  restitution  received  anything  in 
pursuance  of  a  purchase,  sale,  or  other  agreement  against  which 
restitution  is  ordered,  he  must  restore  the  same.  This  order  will  be 
given  on  the  claim  for  restitution,  and  there  need  be  no  action  on  the 


RESCISSION  OF  AQBEBMENTS.  691 

contract  itself  (Van  der  Keessd,  §  901).  In  Logan  ts.  Beit  (7  S.  C. 
197)  it  was  held  that  a  purchaser  of  shares,  who  seeks  restitution  on 
the  ground  that  he  reasonably  and  justifiably  mistook  the  meaning 
of  terms  in  the  contract  of  sale,  must  account  for  any  profit  which  he 
may  have  made  by  the  sale  of  such  shares  as  were  delivered  to  him — 
following  the  rule  that  no  one  ought  to  be  enriched  at  the  expense  of 
another  (see  also  Headie  ts.  Colonial  Oovemment,  6  S.  C.  86S,  and 
McLeod  vs.  DuneU,  Ebden  d  Co.,  Buch.  1868,  p.  201).  An  order 
for  restitution  will  be  strictly  construed,  and  thus,  if  a  person  has  a 
daim  for  restitution  with  regard  to  both  past  and  future  payments  of 
interest  on  a  loan,  and  the  Court  decrees  that  he  need  not  pay  the 
creditor,  and  makes  no  special  mention  of  the  interest  already  paid, 
the  order  of  Court  will  not  be  construed  to  include  such  past 
interest  Pending  judgment  in  a  claim  for  restitution,  the  position 
of  affairs  between  the  parties  must  not  be  altered ;  so  a  judgment 
against  which  restitution  is  claimed  will  be  suspended  pending  the 
decree  in  the  claim  for  restitution,  unless  adequate  seciurity  for 
restoration  is  furnished  by  the  person  executing  the  first  judgment, 
against  whom  restitution  is  sought.  But  no  execution  can  issue 
pending  restitution  :  (1)  if  the  case  is  such  that  irreparable  damage 
will  ensue  if  execution  is  enforced ;  or  (2)  if  the  person  against  whom 
execution  is  sought  can  at  once  show  the  manifest  illegality  of  the 
transaction  on  which  execution  is  based ;  or  [according  to  Sande, 
Decinones  Frisicae,  1, 8, 4  and  1, 15,  8 ;  Neostadius,  Decisions  of  the 
Supreme  Court,  No.  78 ;  Faber  on  the  Code,  2,  88,  1,  2 ;  Van 
Leeuwen,  Cens.  For.  1,  4,  40,  7,  8 :  and  others]  (8)  if  the  action 
for  restitution  has  been  commenced  before  issue  of  execution  on 
the  previous  judgment  (4,  1  §§  22 — 26). 

847.  The  lawful  causes  for  obtaining  restitution  are  fear,  fraud, 
minority,  mistake,  as  we  have  seen,  and  absence.  Where  several 
causes  are  alleged,  one  of  them  will  be  sufficient  to  found  restitution 
upon.  A  person  may,  by  conduct,  renounce  his  right  to  restitution, 
expressly  or  impliedly.  Where  restitution  is  sought  against  a  judicial 
proceeding,  one  must  follow  the  law  of  the  country  where  the  judicial 
proceeding  took  place.  Where  restitution  is  claimed  on  behalf  of  a 
particular  class  of  persons,  such  as  minors,  the  law  of  the  domicile 
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of  the  persons  must  be  followed,  seeing  that  this  is,  to  some  extent, 

a  question  of  status.   Where  restitution  is  sought  against  a  contract, 

on  the  ground  of  fear,  fraud,  or  mistake,  the  law  of  the  place  where 

the  contract  was  made  should  be  observed  (4,  1  §§  27 — ^29). 

See  White  Brothers  vs.  Treamrer-Oeneral  (2  S.  C.  322),  where  it  was  said:  "To 
obtain  the  benefit  of  this  relief,  the  plaintiffs  must  show  that  one  or  more 
grounds  for  restitution  exist  in  their  case."    See  Stewart  vs.  Byall  (5  S.  0.  146). 

848.  Where  a  person  is  absent,  and  a  party  acquires  certain  rights 
through  the  operation  of  prescription  against  the  absentee,  which 
prescription  would  only  have  been  valid  if  there  had  been  no  absence, 
the  absentee,  on  his  return,  may  claim  restitution.  Thus,  A.  takes 
possession  of  B.'s  land  in  1864,  when  B.  is  out  of  the  country.  In 
the  ordinary  course,  A.  would  acquire  a  prescriptive  right  to  the 
land  in,  say,  thirty  years.  But  as  B.  is  absent,  the  period  of  pre- 
scription extends  to  thirty  years  from  the  date  of  his  return,  the 
time  when  the  action  for  recovery  of  the  ground  first  accrues.  In 
1894,  however,  A.  obtains  transfer  of  the  ground,  alleging  that  he 
has  occupied  it  for  thirty  years.  In  1896  B.  returns.  He  is  entitled 
to  restitution,  and  to  have  the  transfer  set  aside.  It  is,  of  course, 
understood  that  the  party  seeking  restitution  is  domiciled  in  the 
country  from  which  he  is  absent.  The  same  rules  apply  to  lunatics, 
interdicted  prodigals,  and  minors  not  represented  by  curators  or 
guardians.  Belief  may  be  granted  to  one  absent  person  against 
another  absent  person.  It  makes  no  difference  what  is  the  cause  of 
absence  of  the  person  against  whom  relief  is  sought.  Belief  against 
an  absent  person  is  only  granted  if  the  absent  person  has  not  left 
behind  one  with  power  to  act  for  him,  but  it  seems  that  where  there 
is  no  lawful  representative  in  the  country  of  the  absentee,  the 
plaintiff  must  summon  him  to  appear  by  edictal  citation.  If  there 
is  an  agent,  left  by  the  absentee,  the  agent  must  be  sued.  Besti- 
tution  in  favour  of  an  absentee  cannot  be  claimed  when  he  has 
allowed  four  years  to  elapse  from  the  date  of  his  return,  or  if  the 
plaintiff  would  have  suffered  the  same  loss  if  he  had  not  been  away. 
Where  the  cause  of  action  first  accrues  against  an  absentee  before 
he  leaves  the  country,  he  cannot  obtain  restitution  after  the  lapse  of 
the  ordinary  period  of  prescription  (4,  6  §§  1 — 8). 
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849.  Boman  Law  only  permitted  restitution  where  a  special  law 
(lex,  ienatusconsvitum,  or  plebisciium)  provided  that  certain  circnm- 
stances  should  furnish  a  just  ground  for  obtaining  relief.  But 
Boman-Dutch  Law  conferred  a  wider  and  more  equitable  jurisdic- 
tion. Thus,  relief  may  now  be  obtained  where  a  person  has 
forfeited  a  right,  not  through  a  general  rule  of  law,  but  by  reason  of 
some  unusual  custom.  According  to  Neostadius  (Decisions  of  the 
Supreme  Court,  No.  92)  the  Court  will,  in  its  equitable  jurisdiction, 
grant  relief  where  one  has  been  barred  from  pleading.  Where  a 
person's  goods  have  been  seized  by  the  sheriff  and  sold  in  execution 
under  the  mistaken  belief  that  they  belong  to  some  one  else,  and  the 
true  owner,  whether  on  account  of  absence  or  some  other  just  cause, 
has  raised  no  objection  to  the  execution  sale,  he  may  afterwards 
claim  relief,  and  have  the  sale  set  aside.  So,  too,  relief  will,  under 
certain  circumstances,  be  granted  in  the  case  of  a  creditor  in 
insolvency  who  has  omitted  to  file  his  claim.  This  question  was 
discussed  in  StewarVa  Assignee  vs.  WM's  Trustee  and  Others  (S 
S.  G.  248)  y  where  the  point  to  be  settled  was,  whether  the  ignorance 
of  a  creditor,  who  had  proved  upon  an  insolvent  estate,  that  the 
plan  of  distribution  lay  for  the  inspection  of  the  creditors,  and  was 
duly  advertised,  and  afterwards  duly  confirmed  by  the  Court,  was 
sufficient  to  entitle  him  to  have  the  order  of  confirmation  set  aside, 
and  a  preference  awarded  to  him  in  respect  of  his  proof  of  a  pre- 
ferent  debt.  The  Chief  Justice  (Sir  J.  H.  de  Villiers)  said :  *'  A 
creditor  who  has  proved  upon  an  estate,  and  has  not  objected  to  the 
account,  does  not  stand  on  exactly  the  same  footing  as  a  defendant 
who  has  not  appeared.  This  position  is  rather  analogous  to  that  of 
a  defendant  who  has  entered  appearance,  but  has  taken  no  further 
step  in  the  proceedings.  A  judgment  given  under  such  circum- 
stances •  •  •  would  be  subject  to  the  ordinary  law  relating  to 
judgments.  They  may  set  aside  on  any  of  the  grounds  upon  which 
a  restitwtio  in  integrum  would  be  granted  by  our  law.  ...  In  deciding 
this  question,  our  Courts  would  not  be  bound  by  the  strict  rules  of 
the  civil  law,  but  would  take  for  their  guidance  the  more  liberal 
principles  which  guided  the  Dutch  Courts."  It  was  shown  that  there 
are  passages  in  Yoet  **  which,  by  analogy,  bear  upon  the  present 
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case  (2,  4  §  14  and  4,  6  §  11).  In  the  former  passage,  after  dis- 
cussing the  manner  in  which  defendants  should  be  cited  in  law,  he 
says  that,  after  service  has  been  made,  *  the  citation  will  be  valid, 
even  if  it  be  proved  not  to  have  come  to  the  notice  of  the  defendant 
himself;  for  it  his  own  fault  that  he  left  no  representatives  at  his 
house,  or  that  he  left  negligent  servants  who  did  not  report  the 
summons  to  him ;  although  it  would  seem ' — and  this  is  important — 
*  that  restitution  ought  not  to  be  denied  if  the  defendant  can  show  a 
very  just  cause  of  ignorance  free  from  all  negligence.'  "  The  Court 
also  quoted  the  latter  passage,  which  is  as  follows :  **  For  the  same 
reason,  relief  is  to  be  granted  to  creditors  who,  afiier  having  been 
called  upon  by  public  notice  to  appear  and  prove  their  debts,  in  case 
of  the  debtor's  insolvency,  where  there  is  a  dispute  for  preference 
among  the  creditors,  have  omitted  to  do  so,  and  have  been  declared, 
by  a  decree  having  the  effect  of  a  judicial  sentence  [such  as  the 
judicial  confirmation  of  the  account  and  plan  of  distribution],  to 
have  forfeited  such  rights  and  actions  as  they  were  entitled  to : 
provided  that,  within  the  period  fixed  by  the  statutes  (relating  to 
insolvency),  or  otherwise  within  the  ordinary  time  for  granting  resti- 
tution, they  allege  a  just  reason  for  their  ignorance  of,  or  some  other 
lawful  impediment  to  their  compliance  with,  the  terms  of  the  pub- 
lished notices,  and  disclose  the  right  by  which  they  claim  payment 
of  the  debt,  and  the  amount  of  such  debt."  It  must  be  noted  that 
there  must  be  a  just  cause  of  ignorance.  In  the  case  in  question 
{Stewart's  Assignee  vs.  WalTs  Trustee  and  Others)  the  Court  held 
that  prima  facie  the  ignorance  of  the  manner  in  which  claims  were 
ranked  and  awarded  was  to  be  attributed  to  the  plaintiff's  own  negli- 
gence, and  therefore,  in  the  absence  of  any  proof  that  his  ignorance 
was  justifiable  and  not  caused  by  his  own  default,  the  action  would 
not  lie.  *'  Upon  principle,"  it  was  said,  '*  independently  of  authority, 
it  seems  right  that  a  creditor  of  an  insolvent  estate  who  has  proved 
his  debt  should  not  afterwards  be  allowed  to  disturb  the  order  of 
confirmation  on  the  ground  merely  of  his  ignorance  of  the  feict  that 
the  necessary  steps  for  obtaining  such  confirmation  had  been  taken 
by  the  trustee.  .  .  •  It  is  the  duty  of  a  creditor  who  has  proved  to 
keep  his  eyes  and  ears  open,  and  either  himself  or  through  his 
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agents  to  make  such  inquiries  as  will  enable  him  to  know  the  fate  of 
his  proof.  •  •  •  There  may,  of  course,  be  good  and  just  ground  for 
the  ignorance  of  a  creditor;  but,  unless  such  ground  exists,  the 
ignorance  of  some  creditors  ought  not  afterwards  to  prejudice  the 
rest."  This  case  was  followed  in  Struben  ts.  MoUer  (Off.  Bep. 
TransTaal,  September  16th,  1894,  p.  6).  Under  certain  circumstances 
relief  will  be  granted  against  prescription.  Thus,  if,  at  the  time 
when  a  cause  of  action  first  accrued,  a  person  was  out  of  the  country, 
and  the  action  is  prescribed  during  his  absence,  he  will  on  his 
return,  if  his  conduct  was  bond  Jide,  be  entitled  to  claim  relief, 
provided  his  absence  was  unavoidable  {GroiiuSf  2,  7»  2 ;  Maasdorp, 
p.  66).  This  rule  applies  to  both  the  longer  and  shorter  periods  of 
prescription.  Where  a  rule  of  law,  conferring  a  certain  privilege  if 
it  be  exercised  within  a  certain  time,  has  been  made  in  favour  of  a 
certain  person  or  class  of  persons,  such  rule  being  an  exception  to 
the  general  law,  and  the  time  in  question  is  allowed  to  elapse  with- 
out an  exercise  of  the  right,  no  relief  will  thereafter  be  granted. 
Thus,  where,  as  in  Cape  Colony,  the  law  allows  one  a  right  of 
reclamation  within  a  certain  number  of  days  [ten  in  Cape  Colony] 
in  respect  of  property  sold  to  an  insolvent  but  not  paid  for,  one 
cannot  claim  relief  if  one  has  allowed  the  time  for  reclamation  to 
elapse.  Similarly,  where  parties  agree  that  a  certain  time  shall  be 
allowed  within  which  to  exercise  certain  rights,  and  the  time  in 
question  elapses,  relief  wiU  not  thereafter  be  granted.  Belief  will 
be  granted  on  account  of  luedo  enarmis,  where  a  person  has,  whether 
by  sale  or  other  contract,  been  damnified  in  such  a  manner  that  the 
actual  value  of  the  thing  acquired  by  the  contract,  at  the  time  of  its 
acquisition,  is  not  more  than  one-half  of  what  was  paid  or  given  in 
exchange  for  it  (Cfrotiiis,  8,  52,  1 — 6  ;  Van  der  Keessel,  §  900),  the 
term  of  prescription  for  this  relief  being  thirty  years ;  except  in 
Cape  Colony,  where  the  remedy  on  account  of  laesio  enormia  has 
been  abolished  by  the  General  Law  Amendment  Act  (No.  8,  1879, 
§  8).  Where  a  person  has  been  induced  to  give  his  consent  to 
a  judgment,  and  judgment  is  accordingly  given  by  an  inferior  Court, 
relief  may  be  had  against  this  judgment,  if  it  be  shown  that  there 
has  been  laesio  enormis ;  except,  as  just  shown,  in  Cape  Colony. 
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But  relief  will  only  be  granted  against  such  a  consent  to  judgment 
of  a  superior  Court,  if  it  be  shown  that  there  has  been  intimidation 
exercised  with  the  object  of  obtaining  such  consent.  A  major 
cannot  claim  restitution  where  it  is  shown  that  he  has  himself  acted 
firaudulently  or  tortiously.  Voet,  following  Argentraeus  (ad  con* 
stLeiudineg  Britanniae,  §  415,  8,  4)  and  Guerin  {ad  consuetudines 
Parisiorum)^  holds  that  a  widow,  who  has  renounced  her  rights 
to  the  benefits  coming  from  the  community  between  herself  and  her 
deceased  husband,  may  claim  relief  if  she  acted  in  the  mistaken 
belief  that  there  were  heavy  debts  in  the  estate  (4,  6  §§  9 — ^21). 

In  KoniUky  vs.  Freeman  (Hertzog,  p.  156)  relief  was  granted  to  a  major 
against  a  transaction  entered  into  by  him  while  in  a  state  of  intoxication,  whidi 
bad  been  caused  by  the  act  of  the  other  party,  the  person  seeking  relief  not 
haying  been  aware  of  what  he  was  doing. 


B.  PARTICULAR   CONTRACTS. 

CHAPTER  I. 

purchase  and  sale. 

(1)  The  Contbact. 

850.  The  contract  of  purchase  and  sale  is  consensual^  not  because 
consent  is  required  to  establish  it^  but  because  it  is  a  contract  which 
is  perfected  by  mere  consent  alone,  without  any  other  formality 
(Colquhoun,  §  1684).  Sale  is  defined  in  Boman  Law  as  a  contract 
entered  into  by  consent  alone,  whereby  the  seller  is  bound  to 
deUyer  the  thing  sold  and  the  purchaser  to  pay  the  price  of  the 
thing.  This  is  different  from  English  Law,  according  to  which 
mere  consent  is  not  in  all  cases  sufficient  to  establish  a  sale. 
Another  Boman  Law  definition  of  sale  (the  first  being  derived  from 
the  IruUhites  of  Justinian,  1,  8,  24,  and  the  second  from  the  Code,  4, 
21, 17,  and  Pandects,  22,  4,  4)  is  that  it  is  a  consensual  contract  to 
transfer  a  thing  to  another  party  in  consideration  of  a  certain  price. 
There  are  thus  the  following  requisites  to  a  sale  in  Boman  and 
Roman-Dutch  Law  :  (1)  a  merx,  or  thing  to  be  sold,  and  therefore 
an  object  legally  capable  of  sale ;  (2)  the  comenms,  or  agreement 
of  the  contracting  parties ;  and  (8)  a  pretium,  or  price  mutually 
agreed  upon.  A  mere  promise  that  a  thing  shall  be  sold  for  a  just 
price  does  not  constitute  a  sale,  and  a  party  to  such  an  agreement 
may  freely  withdraw  from  it,  whether  he  be  the  intended  seller  or 
buyer,  so  long  as  the  other  party  has  the  right  to  purchase  the  thing 
for  a  lower  price,  or  to  sell  it  for  a  higher  price.  But  if,  in  pur- 
suance of  such  an  agreement  that  a  thing  shall  be  sold,  one  of  the 
parties  transfers  the  thing,  or  the  other  pays  the  price,  a  valid 
agreement  of  sale  is  regarded  as  having  been  effected.  If  one  man 
promises  another  that  he  will  sell  a  certain  thing  to  no  other  person 
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than  the  promisee,  there  is  no  sale ;  but  if  the  promisor  thereafter 
sells  the  thing  to  a  third  party,  an  action  for  damages  will  lie  in 
favour  of  the  promisee  (even,  says  Voet,  on  a  nvdum  pactum^  for  he 
holds  that  a  nude  pact  is  sufficient  to  found  an  action  upon ;  although 
this  view,  following  the  decisions  in  Alexander  vs.  Perry,  Buch.  1874, 
p.  59,  and  Malan  and  Another  vs.  Secretan,  Boon  dk  Co.^  Foord, 
p.  94,  would  not  be  acted  upon  in  Cape  Colony).  But  this  right  to 
damages  on  the  part  of  the  promisee  was  not  unlimited  in  Boman 
Law,  and  if,  after  notice  by  the  seller  of  his  intention  to  sell  to  a 
third  party,  he  did  not  within  two  months  avail  himself  of  his  right 
to  buy,  he  was  estopped  from  claiming  damdges  if  he  opposed  the 
sale  after  the  expiration  of  that  period.  Voet  does  not  mention  any 
other  period  as  prevailing  in  Roman-Dutch  Law,  and  his  silence  on 
the  point  might  lead  one  to  infer  that  the  period  of  two  months  in 
the  case  of  such  options  to  buy  and  sell  was  still  recognised.  In 
view,  however,  of  the  different  conditions  prevailing  in  commercial 
life  at  the  present  time,  as  compared  with  the  days  of  the  later 
Boman  Empire,  it  seems  that  a  Court  will  not  now  bind  the  seller 
for  so  long  a  period  as  two  months,  but  that  a  reasonable  time^ 
taking  into  consideration  all  the  circumstances  of  the  case,  will  be 
allowed,  unless  an  option  to  purchase  has  been  granted  for  a  definite 
period  (18,  1  §§  1,  2). 

In  English  Law  (with  the  exceptions  provided  for  by  the  Statute  of  Fraud* 
and  the  Bills  of  Sale  Acts)  a  sale  is  complete  without  delivery ;  and  in  Baman- 
Dutch  Law  a  contract  of  sale  is  perfectly  valid  without  delivery,  although  the 
rights  of  the  parties  may  be  affected  by  the  circiunstance  that  there  has  been  na 
delivery.  That  is  to  say,  no  ownership  in  the  thing  sold  will  pass  where  thflre 
is  no  delivery  or  transfer  of  the  thing,  actual  or  symbolical.  On  the  other  hand, 
mere  delivery  will  not  of  itself  constitute  a  contract  of  sale,  if  credit  is  not  giTon 
or  the  price  paid  in  cash  {Turner  Brothers  vs.  Oreen  and  Another,  4  N.  L  R.  6 ; 
SiewaH  vs.  Tear,  7  N.  L.  R  17). 

851*  The  first  requirement  of  sale,  then,  is  merx,  a  thing  capable 
of  being  sold  and  bought  freely.  The  thing  may  be  movable  or 
immovable,  corporeal  or  incorporeal,  existent  or  non-existent,  certain 
or  uncertain.  A  thing,  the  sale  whereof,  if  effected,  would  be  against 
public  policy  or  public  morality,  cannot  be  sold.  The  thing  sold 
may  be  present  or  future.  Thus,  annuities  may  be  sold,  or  fruits 
and  produce  to  be  delivered  yearly.    Produce  which  has   still  to 
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grow  may  be  sold,  such  as  grain  which  has  just  been  sown ;  and 
this  may  be  done  unconditionally,  or  with  an  agreement  that  the 
vendor  shall  make  good  any  loss  by  violence  or  tempest — from  which 
it  wonld  seem  to  follow  (see  Cohen  vs.  We$$els,  4  S.  C.  124)  that  if 
no  such  agreement  is  superadded,  the  loss  wiU  fall  on  the  vendee, 
provided  it  is  sufficiently  clear  what  is  sold.  If  such  an  agreement 
for  loss  by  violence  or  tempest  is  subjoined,  it  will  only  include 
unusual  and  excessive  storms  or  convulsions  of  nature,  and  not  such 
tempests  or  other  natural  phenomena  as  usually  and  regularly  occur 
and  cause  damage  at  particular  seasons  of  the  year.  If  there  has 
been  an  unconditional  sale  of  fi*uits  or  agricultural  produce  to  be 
gathered  during  the  next  year,  and  no  produce  is  obtained  from  the 
property  referred  to,  there  will  be  no  sale ;  but  if  there  is  an  agree- 
ment for  the  sale  of  uncertain  produce,  in  other  words,  the  hope  or 
expectation  (tpes)  of  produce,  the  sale  will  hold  good — ^for  it  is  quite 
allowable  to  sell  an  expectation  (spes)^  as,  for  instance,  of  a  catch  of 
fish,  the  $pe$  taking  the  place  of  the  thing.  In  like  manner,  a  sale 
of  precious  metals,  precious  stones,  or  other  minerals  or  metab  to 
be  dug  out  of  a  mine,  is  perfectly  valid  ;  and  it  is  on  this  principle 
that  licences  to  dig  for  metals  are  granted  by  the  Crown  or  State,  a 
certain  sum  being  paid  by  way  of  licence-money  (as  purchase  price), 
irrespectively  of  whether  the  mine  produces  beyond  what  was 
anticipated  or  nothing  at  all.  The  thing  sold  may  be  the  property  of 
the  vendor,  or  may  belong  to  a  third  party.  In  the  latter  case  the 
vendor  must  deliver  the  thing  sold,  or  pay  damages  for  non-delivery, 
if  he  knowingly  sold  what  belonged  to  a  third  party.  It  has  been 
laid  down  by  the  Cape  Supreme  Court  that,  according  to  Roman- 
Dutch  Law,  the  sale  of  a  thing  belonging  to  another  is  not  illegal  if 
made  bondjide,  but  is  subject  to  the  buyer's  right  to  be  indemnified 
against  eviction ;  the  vendor  is  entitled  to  recover  the  price  from 
the  purchaser  where  he  has  given  free  and  undisturbed  possession 
of  the  thing  sold  (in  other  words,  the  vendor  in  good  faith  is  bound 
to  give  to  the  purchaser  only  the  naked  possession — vaciui  possessio) 
and  the  purchaser  has  not  claimed  an  indemnity  (the  liability  of  the 
vendor  being,  of  course,  increased  where  the  purchaser  has  demanded 
an  indemnity),  and,  at  the  same  time,  the  circumstances  of  the  sale 
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were  such  as  to  debar  the  owner  from  recoyering  the  thing  or  its 
value  from  the  purchaser  (Theron  and  Another  vs.  Schocmbie^  14  S.  C. 
196).  In  other  words^  a  maid  fde  or  fraudulent  sale  of  another 
person's  property  is  illegal.  If  the  true  owner  sets  aside  this  maH 
fide  sale,  the  purchaser  in  good  faith  can  recover  damages  from  the 
mold  fide  vendor.  A  bond  fide  sale  of  another  person's  property  is 
legale  but  the  buyer  may  claim  to  be  indemnified  against  eviction. 
If  he  does  not  claim  such  indemnity,  and  the  true  owner  recovers 
(or  evicts  him  from  possession  of)  the  thing  sold,  he  cannot  claim 
damages  from  the  vendor ;  where  he  has  claimed  an  indeomity,  and 
is  evicted,  the  vendor  in  good  faith  must  make  indemnity,  in  other 
words,  must  pay  damages  sustained  by  the  purchaser.  Where  the 
thing  is  sold  in  good  faith,  and  the  true  owner  cannot,  through 
circumstances  or  operation  of  law,  reclaim  the  thing  from  the 
purchaser,  the  purchaser  must  pay  the  price  to  the  vendor.  Where 
a  thing  has  been  illegally  sold  (that  is,  mold  fide  or  fraudulently), 
the  true  owner  may  reclaim  it,  since  the  purchaser  cannot  even 
acquire  the  ownership  of  it  by  usucapion.  Where  property  is  held 
in  common,  one  of  the  joint  owners  cannot  sell  or  transfer  more 
than  his  share  of  the  joint  property  to  the  purchaser — ^unless  one  of 
the  joint  owners  be  the  Crown  or  the  Treasury,  which  can  sell  the 
whole  property,  paying  out  to  the  other  joint  owner  the  value  of  his 
share  of  the  property  (Peregiinus,  Dejurefisci,  6,  4  §  23;  Appendix 
to  the  decisions  at  the  end  of  the  Dv;tch  ConsuUatione^  8,  1,  p.  21, 
and  Voet,  10,  8  §  7).  A  sale  of  things  which  have  been  burdened 
by  a  testator  with  .^^commmum,  or  the  alienation  whereof  has  been 
prohibited  by  law,  is  null  and  void  by  operation  of  law,  and  the 
alienated  property  may  be  vindicated  by  the  fideicommissary  heir  or 
any  other  person  who  has  a  right  of  reversion.  But  a  mere  agree- 
ment (pactum)  that  a  thing  or  property  shall  not  be  sold,  in  other 
words,  a  prohibition  of  alienation  under  such  circumstances,  will  not 
prevent  a  sale  entered  into  contrary  to  such  agreement  or  pact  from 
being  valid,  and  only  a  personal  action  or  condiction  will  lie  against 
the  vendor  who  breaks  the  pact  or  agreement  in  question — unless, 
in  accordance  with  modem  Dutch  Law,  such  an  agreement  has  been 
annexed  to  and  registered  with  the  transfer  of  immovable  property 
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in  the  Deeds  Begistry  or  other  registry  of  the  sale  of  landed  property, 
for  such  registration  constitutes  notice  to  the  world.  An  agreement 
providing  that  a  thing,  which  has  been  sold  and  delivered  notwith- 
standing a  prohibition  of  alienation,  shall  revert  ipso  jure  to  the 
▼endor  without  re-delivery  or  re-transfer,  after  delivery  has  been 
made  to  the  purchaser,  is  invalid,  and  there  must  be  a  fresh  delivery 
to  the  vendor;  except  in  the  case  of  prohibitions  to  alienate  under  a 
will,  such  prohibitions  having  the  effect  of  re-vesting  the  ownership 
of  the  property,  in  case  of  alienation  to  a  third  party,  in  the  person 
or  persons  in  whose  favour  the  prohibition  was  introduced,  without 
re-delivery.  In  case  of  the  sale  of  stolen  property,  although  the 
true  owner  may  reclaim  the  property  (except  in  sales  in  market 
overt,  according  to  Retief  vs.  Hamerslach,  2  Kotz6's  Eep.  171, 
which  decided,  in  opposition  to  Van  der  Merwe  vs.  Webb,  8  E.  D.  C. 
97»  that  a  purchaser,  in  good  faith,  of  stolen  property,  at  a  market 
overtisentitledtoretainsuch  property  against  the  true  owner,  until  the 
latter  repays  him  the  purchase  price),  yet,  in  certain  cases,  the  contract 
of  sale  will  continue  to  subsist  between  the  vendor  and  the  purchaser. 
If  both  vendor  and  purchaser  know  that  the  thing  has  been  stolen, 
there  will  be  no  obligation — so  far  as  purchase  and  sale  is  concerned 
— on  the  part  of  either  of  them.  If  the  purchaser  alone  knows  of 
the  fact  that  the  property  was  stolen,  the  seller  will  not  be  liable, 
but  he  can  recover  nothing  in  an  action  for  the  price  on  the  sale, 
unless  he  voluntarily  performs  his  part  of  the  agreement.  If  the 
vendor  knows  that  the  property  was  stolen,  and  the  buyer  is  ignorant 
of  this,  there  will  be  an  obligation  on  both  sides,  and  the  seller,  on 
receiving  the  purchase  price,  must  transfer  the  thing  sold  free  from 
the  defect  of  theft,  or  otherwise  pay  damages  in  the  same  way  as 
one  who  knowingly  sells  what  belongs  to  another.  *^  A  sale,"  says 
Van  der  Keessel  (§  666),  '*  founded  on  fraud  on  the  part  of  the 
vendor,  may  be  rescinded  or  rather  declared  void  even  without 
restitutio  in  integrum,  in  the  ordinary  action  founded  on  the  con- 
tract itself."  Thus,  the  purchaser,  where  the  seller  acts  fraudulently, 
may  choose  one  of  two  remedies :  (1)  he  may  have  the  sale  set  aside 
as  null  and  void;  or  (2)  he  may  claim  damages.  The  sale  of 
supplies  or  arms  by  a  subject  to  the  enemies  of  the  Crown  or  State 
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is  contrarjr  to  public  policy  and  inTaUd,  and  the  price  of  the  things 
thus  sold  cannot  be  recovered.  A  sale  in  fraud  of  the  customs  laws 
or  excise  laws,  designed  to  avoid  payment  of  customs  dues  or  taxes, 
is  invalid.  Laws  restraining  freedom  of  trade  are,  however,  to  be 
construed  strictly,  and  must  not  be  extended  beyond  those  things 
which  are  mentioned  specifically  in  the  law.  So,  if  wine,  for  example, 
is  mentioned  in  the  excise  laws,  vinegar  will  not  be  held  to  have  been 
included.  Without  a  thing  to  sell  (merx)  there  can  be  no  sale — that 
is,  the  sale  is  null  and  void.  So,  if,  before  the  agreement  of  sale  was 
entered  into,  the  thing  sold  had  ceased  to  exist,  without  the  know- 
ledge of  either  of  the  contracting  parties,  no  transaction  of  sale  is 
regarded  as  having  taken  place.  If  a  part  of  the  thing  has  been 
destroyed,  less  than  one-half  thereof,  the  sale  will  hold  good — pro- 
vided partial  delivery  is  not  absolutely  useless  to  the  purchaser— 
and  the  price  will  be  reduced  in  proportion  to  the  part  lost.  But  if 
the  greater  part  of  the  thing  has  been  destroyed,  or  if  a  loss,  how- 
ever small,  has  accrued  before  the  sale  which  makes  delivery  of  the 
thing  absolutely  useless,  the  purchaser  is  not  bound  to  abide  by  his 
purchase.  The  same  rule  applies  if  that  on  account  of  which  a 
property  was  brought  has  been  destroyed  :  thus,  if  one  buys  a  piece 
of  ground  to  obtain  a  house  erected  upon  it,  or  trees  growing  there, 
and  the  house  is  destroyed  by  fire  or  the  trees  are  uprooted  by  a 
storm,  the  sale  may  be  held  void — whether  the  sale  were  private,  or 
by  public  auction  and  coram  lege  loci  (in  accordance  with  the  transfer 
laws).  But  if  the  purchaser  was  aware  of  the  loss,  and  the  vendor 
did  not  know  of  it,  the  purchaser  must  pay  the  price ;  and,  on  the 
other  hand,  if  the  vendor  is  aware  of  the  loss,  he  must  pay  damages 
to  the  purchaser  who  is  not  aware  of  it  (18,  1  §§  18 — 21). 

As  to  knowledge  that  a  thing  sold  has  been  stolen,  Colquhoun  (§  1639)  says: 
**  The  contract  of  sale  of  stolen  things,  if  both  be  aware  of  the  fact,  is  vitious 
(void),  but  if  the  buyer  only,  then  the  contract  is  valid  qtwad  him  alone — ^if  the 
seller,  then  both  are  bound  by  it ;  the  reason  of  this  distinction  is,  if  the  bnyer 
knows  that  the  thing  is  stolen,  he  can  only  receive  it  iurpiter,  but  if  the  seller 
only,  he  is  bound  to  fulfil  his  contract,  which  is  therefore  binding  on  both 
parties ;  and  if  the  buyer  be  afterwards  deprived  of  it,  the  seller  must  make 
him  compensation." 

As  to  merXf  or  the  thing  sold,  in  Boman-Dutch  Law,  see  Tan  der  Linden 
InstUutes,  1,  14,  8;  Jtita,  p.  134);  Grotius  (/n^rorfiidion,  3, 14, 9— 22 ;  Jfowdofy^ 
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p.  242);  SchOTer  ({§  254,  255);  Tan  der  Keessel  (§§  629-^36);  Van  Leeuwen 
{Commentaries,  4,  17,  10;  2  KotzS,  139).  Property  in  dispute  in  a  suit  (re» 
litigiosa)  may,  according  to  Grotius  and  Van  der  Keessel,  be  alienated,  saving 
the  rights  of  the  other  party  or  parties  to  the  suit ;  such  other  party,  or  parties 
being  entitled,  if  they  succeed  in  the  .action,  to  recover  the  thing  sold  from  the 
purchaser  by  execution,  without  instituting  fresh  proceedings.  Of  course  the 
sale  of  res  litigiosa  will  be  invalid  if  such  sale  amounts  to  champerty  or  main- 
tenance. As  we  have  seen,  the  sale  of  a  future  inheritance  or  spes  successionis  is 
invalid  (Jones  vs.  Qoldschmidt,  1  S.  0.  116),  although  an  inheritance  coming 
from  a  person  already  dead  may  lawfully  be  sold  (see  Schorer,  §  355 ;  Maasdorp's 
OrotiuSf  p.  598).  Annuities  may  lawfully  be  sold.  They  are  redeemable  according 
to  Boman-Dutch  Law  ((jhx>tius,  3,  14,  14 ;  Maasdorp,  p.  243 ;  Groenewegen  and 
Schorer  ad  Orotium  ;  Dutch  CoriBtdtations,  voL  1,  No.  298 ;  and  Van  Leeuwen, 
Commentaries,  2,  13,  1 ;  1  Kotz^,  240),  at  the  pleasure  of  the  seller,  upon  his 
giving  proper  notice,  even  if  it  was  agreed  that  the  redemption  should  be  effected 
within  a  particular  time.  In  the  case  of  such  sales  of  annuities  the  seller  is  the 
person  bound  to  pay  the  annuity ;  what  he  sells  is  the  annuity,  the  purchaser 
being  the  person  who  pays  a  lump  sum  down  in  consideration  of  receiving  the 
annuity.  An  agreement  providing  for  redemption  by  the  vendor  on  a  particular 
day  is,  according  to  Tan  der  Keessel,  invalid.  The  purchaser  (that  is  the  person 
entitled  to  the  annuity)  cannot  claim  redemption  by  the  vendor.  Where  it  does 
not  appear  for  what  price  or  consideration  the  annuity  or  annual  rent  was  pur- 
chased, the  price,  according  to  Boman-Dutch  Law,  is  fixed  at  sixteen  times  the 
amount  of  the  annuity.  Li  the  case  of  an  annual  rent-charge  (census)  attached 
to  landed  property  or  a  house,  a  stipulation  may  validly  be  made  that  the  rent 
or  annuity  shall  be  irredeemable.  Where  an  annuity  or  annual  rent-charge 
is  attached  to  a  house  or  landed  property,  the  annuity  or  rent-charge  must  be 
roistered  with  the  transfer  of  the  house  or  property  (coram  lege  loci).  Where 
an  annuity  is  purchased  for  a  lump  sum,  the  amount  of  the  annuity  should  be 
in  such  a  proportion  to  the  purchase  price  thereof  as  not  to  be  invalid— except 
in  the  case  of  a  life  annuity  (that  is,  one  lasting  only  for  the  lifetime  of  the 
annuitant,  or  certain  other  person  or  persons  stipulated  in  the  deed  of  annuity). 
Bedemption,  when  allowable,  is  made  by  payment  on  the  part  of  the  grantor  or 
his  heirs  of  all  arrear  anntdties  to  the  date  of  redemption,  and  repayment  of  the 
purchase  price  paid  for  the  annuity  by  the  anntiitant;  and  upon  makiug  such 
payment  by  way  of  redemption  the  grantor  and  his  heirs  are  discharged  from 
further  liability  to  pay  anniiities.  The  Boman-Dutch  Law  on  this  subject  is  in 
force  throughout  South  Airica,  for  the  Gape  Act  8,  1879  ((General  Law  Amend- 
ment Act),  although  it  provides  that  questions  of  fire,  life,  and  marine  assurance 
shall  be  governed  by  the  law  of  England  for  the  time  being,  is  silent  on  the 
subject  of  annuity  assurances.  That  the  Act  in  question  does  not  incorporate 
anything  from  English  Law  into  the  Cape  Colony  practice,  beyond  what  is 
expressly  defined,  is  clear  from  Wetdar  vs.  General  Insurance  Co.  (3  S.  C.  86). 

852.  The  next  essential  requisite  in  sale  is  consent  or  agreement 
(cofuensus).  In  respect  to  this  the  principles  which  apply  to  contracts 
in  general  must  be  resorted  to  for  guidance.  The  parties  must  have 
the  requisite  capacity  to  contract.  Persons  prohibited  from  contracting 
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cannot  make  a  purchase.  A  person  not  prohibited  can  buy  on  his 
own  account,  but  not  on  account  of  another,  unless  he  be  the  agent 
of  that  other  person.  Where  a  person  buys  for  another,  without 
that  other's  authority,  he  acquires  no  right  of  action,  either  for 
himself  or  for  such  other,  and  the  person  to  whom  the  vendor  makes 
delivery  becomes  owner  of  the  thing  sold.  If,  however,  notwith- 
standing the  insertion  of  a  third  party's  name  in  the  deed  or  con- 
tract of  purchase,  the  buyer  proves  that  he  bought  on  his  own 
account,  he  will  have  a  right  of  action.  If  a  person  buys  on  behalf 
of  both  himself  and  a  third  party,  without  such  third  party's 
mandate,  he  will  acquire  the  whole  of  the  subject  of  sale  for  himself. 
It  frequently  happens  that  one  buys  a  thing  on  behalf  of  another 
who  shall  afterwards  be  named,  as  if  that  other  does  not  desire  to  be 
known  as  the  purchaser,  or  to  have  his  name  mentioned  in  the 
deed  of  sale :  in  that  case  the  person  making  the  purchase  is  bound 
as  the  purchaser,  and  he  will  not  be  discharged  by  mentioning  for 
whom  he  buys,  unless  the  vendor  of  his  own  free  will  accepts  and 
recognises  the  person  named  as  the  purchaser,  and  declares  that  he 
is  satisfied  with  that  person — ^for  the  vendor  is,  in  the  absence  of 
such  special  circumstances,  considered  rather  to  have  trusted  one 
whose  name  and  standing  he  was  aware  of  than  an  uncertain  and 
unknown  person  (Faber  on  the  Code,  4.  34,  1  and  4,  42,  28).  A 
certain  time  is,  according  to  local  custom,  says  Voet,  permitted  to 
the  buyer  to  disclose  the  person  for  whom  he  buys.  In  Norden  vs. 
StiU  and  Another  (2  M.  124),  the  plaintiff,  an  auctioneer,  was 
authorised  by  defendants  to  sell  certain  property.  He  placed  the 
name  of  a  third  party  on  the  auction-roll,  but  afterwards  claimed 
that  transfer  of  the  property  should  be  passed  to  himself  (tlie 
plaintiff),  alleging  that  he  was  the  real  purchaser,  that  the  person 
(Smith)  whose  name  was  on  the  auction-roll  was  an  absolute  stranger 
to  the  purchase,  and  had  not  any  right,  title,  and  interest  in  and  to 
the  property,  and  that  Smith's  name  had  been  used  of  the  plaintiff's 
own  mere  motion,  and  entirely  for  his  own  convenience.  The 
plaintiff  had  paid  the  transfer  dues  on  the  ground.  The  Court  held 
that  he  was  entitled  to  have  transfer  passed  in  his  own  name.  In 
this  case  it  was  found  that  the  purchase,  under  all  the  circumstances 
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— a  sale  in  insolvencyy  and  a  tacit  acquiescence  by  the  trustee  (who 
had  a  knowledge  of  the  facts  for  thirteen  years) ,  in  the  plaintiff's 
occupation — was  not  made  clam  (secretly).  It  was  further  laid 
down  that  purchases  made  by  auctioneers  at  auctions  held  by  them- 
seWes  are  not  absolutely  null  and  void  ab  initiOf  but  are  only  liable 
to  be  set  aside  (voidable)  according  to  circumstances;  and  such 
circiunstances  must  be  specially  pleaded.  A  guardian  may  openly 
ipalam,  as  opposed  to  clam)  purchase  the  property  of  his  ward  at 
public  auction,  or  from  his  co-guardian  if  the  transaction  is  done  in 
good  faith.  But  a  guardian  cannot  make  such  a  purchase  clam 
(clandestinely),  nor  by  interposing  an  unknown  person's  name,  nor 
in  bad  faith  (maid  fide) :  although,  even  in  such  cases,  the  contract 
of  sale  will  become  valid  if  the  ward,  having  attained  his  majority, 
tacitly  or  expressly  ratifies  the  sale.  The  same  principles  apply  in 
the  case  of  curators,  agents  (such  as  the  auctioneer  above  referred 
to),  executors  and  administrators  of  the  estates  of  deceased  persons, 
trustees  in  insolvency  (except  as  otherwise  provided  by  special 
insolvency  laws),  and  others  in  a  similar  position  who  manage  the 
affairs  of  other  persons.  It  is  provided,  in  the  Cape  Colony  (Act  6, 
1884,  §  80),  with  regard  to  sales  of  inunovable  property,  that  every 
private  sale  or  sale  made  otherwise  than  by  auction,  in  regard  to 
which  the  purchaser  shall  not  profess  to  purchase  for  himself,  in  his 
individual  capacity,  shall  be  wholly  null  and  void,  unless,  at  the  time 
of  the  making  and  completion  thereof,  the  name  of  the  principal  for 
whom  the  purchase  is  made  shall  be  disclosed,  and  inserted  in  the 
note  or  memorandum,  in  writing,  if  any,  which  may  be  made  in 
regard  to  such  sale.  Auctioneers,  brokers,  or  agents  are  forbidden 
(§  28),  under  a  penalty  not  exceeding  50Z.,  to  take  down  or  receive 
in  regard  to  the  purchase  of  immovable  property,  the  name  of  any 
purchaser  in  the  manner  commonly  called  and  written  *'  q-q."  or 
receive,  in  any  other  form,  the  name  of  any  person  as  purchasing  for 
an  unnamed  principal.  As  we  have  seen  (vol.  1),  this  Cape  Act 
also  provides  (§  24)  that  at  a  sale  by  public  auction  the  auctioneer 
shall  ascertain  from  the  highest  bidder  for  whom  he  purchases,  and 
if  the  bidder  purports  to  buy  for  another,  he  must  disclose  the  name 
of  his  principaL    If  the  bidder  refuses  to  disclose  his  principal,  the 
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auctioneer  may,  at  his  option,  treat  the  bidder  as  being  himself 
the  purchaser,  or  treat  the  bidding  as  null  and  void  and  (§  25) 
proceed  afi*esh  with  the  sale.  If  a  bidder  (§  26)  declares  his 
principal,  and  the  alleged  principal  repudiates  the  transaction,  the 
bidder  will  himself  be  liable  to  pay  transfer  duty ;  and  the  same 
rale  applies  to  private  sales.  Where  an  alleged  principal  (§  29) 
denies  that  he  gave  authority,  and  the  agent  or  alleged  agent  is 
willing  to  take  the  propei-ty  on  his  own  account,  no  transfer  duty 
need  be  paid  on  the  alleged  sale  to  the  alleged  principal,  and 
transfer  duty  is  only  payable  on  the  sale  to  the  alleged  agent.  The 
provisions  of  the  foregoing  Act  (No.  6,  1884)  are  of  course  only 
applicable  in  Cape  Colony.  As  to  the  Transvaal,  see  Proclamation 
No.  8,  1902,  §§  22 — 28.  There  are  no  special  statutory  provisions 
in  Natal  as  to  sales  by  or  to  agents.  In  the  Orange  Biver  Colony 
such  sales  are  regulated  by  Chapter  67  of  the  Statute  Book,  §§35 
— 87.  According  to  general  Boman-Dutch  Law,  which  in  this 
matter  is  in  agreement  with  what  is  laid  down  by  Story  {Com- 
vientarieg  on  the  Law  of  Agency ^  §  281),  one  who  is  capable  of 
contracting,  and  does  contract  in  his  own  name,  although  he  is  the 
agent  of  another,  who  is  incapable  of  contracting,  intends  to  bind 
himself;  ''since  in  no  other  way  can  the  contract  possess  any 
validity,  but  it  would  perish  from  its  intrinsic  infirmity."  Thus,  if 
a  person  acts  on  behalf  of  another  who  is  not  md  juris  (possessed  of 
full  capacity  to  contract)  in  such  a  manner  as  to  constitute  himself 
a  trustee  in  the  true  sense  of  the  word  and  not  a  mere  agent,  the 
trustee  will  incur  a  personal  liability.  But  if  a  person  purports  to 
be  a  trustee  on  behalf  of  another  who  cannot  contract  in  his  own 
name,  for  instance,  an  insolvent,  so  that  the  insolvent  shall  get  the 
whole  benefit  of  a  purchase  made  on  his  behalf  by  the  agent,  and 
the  agent  or  alleged  trustee  himself  receives  no  beneficial  interest 
from  the  transaction,  the  agent  will  not  be  personally  liable  {Trttstees 
of  Beyers  vs.  Piton  and  Beyers^  2  S.  C.  878).  "It  is  clear,"  said 
De  Villiers,  C.J.,  "  that  Story  refers  to  the  case  of  an  agent  acting 
for  a  principal,  who  is  unable  to  act  in  his  own  name,  and  not  to  the 
case  where  a  trustee  is  interposed  for  the  purpose  of  evading  some 
law  imder  which  the  contract,  if*  entered  into  by  the  real  principal, 


PUBCHASE  AND  SALE.  707 

would  be  null  and  void.  In  such  a  case  the  Court  would  refuse  to 
enforce  the  contract  even  against  the  so-called  trustee  personally." 
In  the  latter  case  the  rule  which  applies  is  thus  stated  by  Voet : 
Whoever  is  prohibited  from  bujdng  himself  cannot  obtain  the  eflfect 
of  a  purchase  by  interposing  another  person  on  his  behalf,  because 
in  that  way  a  fraud  is  committed  on  the  law  which  forbids  tlie 
purchase  by  the  principal.  In  other  words,  the  rules  may  be  thus 
summarised  :  (1)  a  person  who  purchases  on  behalf  of  another  who 
is  merely  incapable  of  acting,  and  a  purchase  by  whom  is  not 
positively  illegal,  will  be  personally  liable,  if  he  contracts  in  his  own 
name ;  (2)  a  person  who  acts  on  behalf  of  another  in  a  purchase,  so 
as  to  evade  some  law — such  as  an  insolvency  law — under  which  the 
purchase,  if  made  by  the  principal,  would  be  null  and  void,  will  not 
be  liable  personally  on  the  contract.  A  case  of  the  first  kind  is  that 
of  a  purchase  by  a  guardian  on  behalf  of  a  ward,  such  purchase 
being  voidable,  but  not  actually  void.  But  in  the  case  of  insolvency 
it  is  provided  (in  South  Africa,  and  particularly  in  Cape  Colony, 
by  Ordinance  6,  1848,  §  49)  that  an  uncertificated  insolvent  is 
incapacitated  from  acquiring  property  as  against  the  trustees  between 
the  date  of  the  order  for  sequestration  and  the  confirmation  of  the 
account ;  and  such  sale  is  absolutely  null  and  void ;  although  a 
sale  to  an  insolvent  may  be  enforced  where  it  is  authorised  by  a 
resolution  of  creditors,  or  the  insolvent,  after  his  discharge,  ratifies 
the  sale.  In  the  foregoing  case  no  resolution  of  creditors  autho- 
rising the  sale  was  produced,  and,  as  the  account  of  the  trustees 
had  not  been  confirmed,  there  was  no  question  of  ratification  by 
the  insolvent  after  his  discharge  from  insolvency.  Subsequently 
(Trustees  of  Beyers  vs.  Piton  and  Others,  8  S.  C.  77)  it  was  proved 
that  at  the  third  meeting  of  creditors  the  trustees  had  asked  the 
insolvent  to  buy  the  land,  and  the  creditors  were  held  to  have 
ratified  the  sale  by  specially  authorising  the  creditors  to  bring  the 
previous  action  to  enforce  the  sale.  The  sureties  for  the  insolvent 
were  accordingly  held  liable,  the  sale  being  now — ^in  view  of  the 
additional  proof — ^regarded  as  valid,  although  the  agent  who  bought 
for  the  insolvent  was  not  liable  (18,  1  §§  8—12). 
868.  The  consent  to  a  sale  must  be  a  free  consent,  and  no  one 
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can  be  compelled  to  sell  a  thing  against  his  will,  even  if  he  has 
already  advertised  his  things  for  sale,  and  has  notified  a  day  on 
which  the  public  auction  is  to  take  place.  The  exceptions  to  this 
rule  are :  (1)  where  judgment  has  been  given  against  a  person,  and 
his  goods  are  taken  in  execution,  when  the  officer  taking  them  in 
execution  may  make  sale  of  them ;  (2)  where  it  is  for  the  benefit  of 
the  State  that  a  sale  shall  take  place,  when  the  owner  of  the  thing 
sold  uses  the  same  to  the  injury  of  the  public ;  (8)  where  an 
indivisible  thing  has  been  awarded  by  judicial  decision  to  one  of 
several  joint  owners,  and  the  other  joint  owners  are  accordingly 
compeUed  to  seU  their  shares  to  him ;  (4)  where  a  mortgagee,  or  a 
surety  who  wishes  to  indemnify  himself  against  what  he  wiU  have 
to  pay  on  behalf  of  his  principal,  wishes  to  buy  the  mortgaged 
property,  and  payment  of  the  mortgage  or  of  the  amount  due  on 
the  suretyship  is  made  by  another  mortgage  creditor  or  by  the 
mortgagor  himself,  who  has  then  the  right  to  redeem  (red-empt)  the 
property  in  question.  Where  a  determinate  agreement  or  consent 
to  a  sale  has  been  indicated  or  signified,  nothing  further  is  necessary, 
that  is,  no  particular  form  of  words,  no  writing,  and  no  transfer — 
unless  the  parties  have  specially  agreed,  at  the  beginning,  that  the 
sale  shall  be  entered  into  in  writing :  in  which  case  the  sale  will  not 
be  regarded  as  complete,  imless  the  written  contract  of  sale  has 
been  drawn  up  and  signed,  whether  by  the  parties  themselves,  or 
by  some  one  acting  on  their  behalf,  or  by  a  notary ;  and,  so  long  as 
any  of  the  formalities  necessary  to  the  completion  of  the  written 
contract  is  wanting,  either  party  may  recede  from  the  sale  (that  is, 
there  is  a  locus  poenitentiae),  and  no  further  liability  then  exists, 
except  to  lose  what  has  been  given  in  payment  as  arrha  (to  bind  the 
bargain),  and  to  restore  the  thing  or  part  of  the  thing  sold,  if  it  has 
already  been  delivered  to  the  purchaser*  Duress  and  fraud  are 
obstacles  to  the  contract  of  sale,  as  to  other  contracts.  So,  too,  is 
excessive  intoxication,  in  which  one  is  deprived  of  one's  ordinary 
reasoning  powers ;  but  there  appears  to  be  authority  for  holding 
that  in  such  a  case  {KoniUky  vs.  Freeman^  Hertzog,  p.  156)  the 
drunkenness  must  be  caused  by  one  who  seeks  to  derive  benefit 
from  the  helpless  condition  of  the  other  contracting  party,  and  that 
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one  will  not  be  entitled  to  relief  merely  on  the  ground  that^  when  he 
entered  into  the  contract  and   undertook  the   obligation,  he  was 
intoxicated.    In  the  foregoing  case,  the  principles  laid  down  by 
Story,  J.  (Commentaries  on  Equity  JimsprtLdence,  8th  ed.,  §§  230 
— 288,  vol.  1,  p.  224)  were  adopted.      They  are  as  follows  :  "  Lord 
Coke  has  enumerated  four  different  classes   of  persons  who  are 
deemed  in  law  to  be  non  compotes  mentis.     The  first  is  an  idiot, 
or  fool  natural;  the  second  is  he  who   was   of  good  and  sound 
memory,  and  by  the  visitation  of  God  has  lost  it ;  the  third  is  a 
Imiatic,  lunaticuSf  qui  gaudet  lucidis  intervaUis,  and  sometimes  is  of 
a  good  and  sound  memory,  and  sometimes  non  compos  mentis ;  and 
the  fourth  is  a  non  compos  mentis  by  his  own  act,  as  a  drunkard.     In 
respect  to  the  last  class  of  persons,  although  it  is  regularly  true, 
that  drunkenness  doth  not  extenuate  any  act  or  offence,  committed 
by  any  person  against  the  laws  ;  but  it  rather  aggravates  it,  and  he 
shall  gain  no  privilege  thereby ;  and  although,  in  strictness  of  law, 
the  drunkard  has  less  ground  to  avoid  his  own  acts  and  contracts 
than  any  other  non  compos  mentis  ;  yet  Courts  of  equity  will  relieve 
against  acts  done,  and  contracts  made  by  him,  while  imder  this 
temporary  insanity,  where  they  are  procured  by  the    fraud    or 
imposition   of  the  other  party.  .  .  .  But  to  set  aside  any  act  or 
contract  on  account  of  drunkenness,  it  is  not  sufficient,  that  the 
party  is  under  undue  excitement  from  liquor.     It  must  rise  to  that 
degree  which  may  be  called  excessive  drunkenness,  where  the  party 
is  utterly  deprived  of  the  use  of  his  reason  and  understanding ;  for 
in  such  a  case  there  can  in  no  just  sense  be  said  to  be  a  serious  and 
deliberate  consent  on  his  part ;  and  without  this,  no  contract  or 
other  act  can  or  ought  to  be  binding  by  the  law  of  nature.    If  there 
be  not  that  degree  of  excessive  drunkenness,  then  Courts  of  equity 
will  not  interfere  at  all,  unless  there  has  been  some  contrivance  or 
management  to  draw  the  party  into  drink,  or  some  unfair  advantage 
taken  of  his  intoxication,  to  obtain  an  unreasonable  bargain  or 
benefit  from  him.  ...  In  regard  to  drunkenness,  the  writers  upon 
natural  and  public  law  adopt  it,  as  a  general  principle,  that  contracts 
made  by  persons  in  liquor,  even  though  their  drunkenness  be  volun- 
tary, are  utterly  void;  because  they  are  incapable  of  any  deliberate 
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consent}  in  like  manner  as  persons  who  are  insane  or  non  compotes 
mentis.  The  rule  is  so  laid  down  by  Heineccius  and  Pufendorf.  It 
is  adopted  by  Pothier,  one  of  the  purest  of  jurists,  as  an  axiom  which 
requires  no  illustration*  Heineccius,  in  discussing  the  subject,  has 
made  some  sensible  observations.  Either  (says  he)  drunkenness  of  the 
party  entering  into  a  contract  is  excessive  or  moderate.  If  moderate, 
and  it  did  not  quite  so  much  obscure  his  understanding  as  that  he 
was  ignorant  with  whom  or  for  what  he  had  contracted,  the  contract 
ought  to  bind  him.  But  if  his  drunkenness  was  excessive,  that 
could  not  fail  to  be  perceived;  and,  therefore,  the  party  dealing  with 
him  must  have  been  engaged  in  a  manifest  fraud ;  or,  at  least,  he 
ought  to  impute  it  to  his  own  fault,  that  he  had  dealt  with  a  person 
in  such  a  situation.  The  Scottish  Law  seems  to  have  adopted  this 
distinction ;  for  by  that  law  persons  in  a  state  of  absolute  drunken- 
ness, and  consequently  deprived  of  reason,  cannot  bind  themselves 
by  any  contracts.  But  a  lesser  degree  of  drunkenness,  which  only 
darkens  reason,  has  not  the  effect  of  annulling  contracts."  The 
principles  enunciated  by  the  foregoing  authorities  are  in  agreement 
with  Boman-Dutch  Law;  for  Yoet  does  not  refer  to  any  kind  of 
drunkenness  as  a  ground  for  receding  from  contracts,  but  to 
excessive  drunkenness  in  particular  (gravis  ebrietas) ;  and  Grotius 
{Introdmtion,  8,  14,  5  ;  Maasdorp,  p.  241)  says  "  drunken  persons 
are  not  competent  to  bind  themselves,  that  is,  if  they  have  lost  their 
reasoning  powers  through  drunkenness."  The  rules  on  the  subject 
may,  then,  be  summarised  as  follows:  (1)  a  person  may  recede  from 
a  sale,  purchase,  or  other  contract  where,  at  the  time  when  he 
entered  into  the  contract,  he  was  so  excessively  intoxicated  as  to 
have  lost  his  reasoning  powers,  so  that  he  did  not  know  with  whom 
he  contracted,  or  what  was  the  nature  of  the  obligation  he  undertook ; 
and  the  party  so  contracting  with  him  cannot  claim  any  advantage 
from  the  contract,  for  he  will,  in  view  of  the  other  party ^s  intoxicated 
condition,  be  presumed  either  to  have  acted  fraudulently,  or  with 
such  gross  negligence  that  he  cannot  claim  any  advantage  or  benefit; 
(2)  where  a  person,  at  the  time  of  entering  into  a  contract,  was 
intoxicated,  but  not  to  such  an  extent  that  he  did  not  know  with 
whom  or  for  what  he  contracted,  he  cannot,  on  that  ground  alone. 
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claim  to  be  relieved  from  his  contract.  Mistake  (error)  is,  under 
certain  circumstances,  a  ground  for  avoidance  of  a  sale.  If  a 
mistake  has  been  made  as  to  the  whole  nature  of  the  thing  sold  (in 
toto  corpore),  the  purchase  will  be  ipsojv/re  null  and  void.  And  if  a 
mistake  has  been  made  as  to  the  substance  of  the  thing  sold,  when, 
for  instance,  vinegar  is  sold  as  wine,  which  vinegar  never  was  wine ; 
or  as  to  the  quality,  when  public  property  is  sold  as  private  property, 
the  sale  will  be  null  and  void  on  account  of  error.  But  if  a 
purchaser,  knowing  of  the  mistake,  receives  the  thing  from  a  vendor 
who  is  ignorant  of  it,  he  will  be  liable  to  pay  the  price  ;  while  an 
innocent  purchaser,  who  buys  the  thing  from  a  vendor  who  knows 
of  the  mistake,  may  claim  damages  in  an  action  on  the  purchase 
(actio  ex  emto).  In  the  same  way,  a  sale  will  be  null  and  void,  where 
there  is  a  mistake  as  to  the  price,  for  price  is  one  of  the  essentials 
(see  §§  850,  854)  on  which  the  parties  must  agree.  But  if  A.  sells  a 
thing  for  52.,  and  B.  thinks  he  has  bought  it  for  102.,  the  sale  will 
be  valid  at  52.,  for  B.'s  mistake  does  not  injure  A.  Mistake  as  to 
the  whole  substance  (materia)  of  a  thing  will  nullify  a  sale ;  as,  if  a 
bar  of  copper  be  bought  under  the  mistaken  belief  that  it  is  a  bar 
of  gold.  But  a  sale  will  hold  good,  if  the  mistake  is  only  in  an 
accidental  quality  of  the  thing  sold ;  and  in  that  case  a  reduction  of 
the  purchase  price  may  be  claimed  (according  to  Yoet,  by  either  the 
actio  quanti  minoris  or  actio  ex  emto,  remedies  which  will  be  discussed 
later  on) — ^for  instance,  where  vinegar  is  sold  as  wine,  which  was 
wine  originally,  but  has  become  acid  by  fermentation.  Of  course, 
this  does  not  deprive  the  purchaser  of  his  remedy,  if  any,  by  the 
actio  redhibitoria  (see  §  891).  In  the  same  way,  a  reduction  of  the 
price  may  be  claimed  where  there  is  a  mistake  as  to  the  degree 
in  quality  of  the  thing  sold ;  for  instance,  if  an  alloy  of  gold  be 
purchased  for  fine  gold.  There  is  no  sale  where  the  purchaser 
mistakes  for  gold  what  is  only  gilt  (Orotius,  8,  14,  4 ;  Maasdorp, 
p.  240).  In  all  these  cases  there  must  be  a  just  cause  of  error  on 
the  part  of  the  purchaser.  If  there  is  a  mistake  as  to  the  quantity 
or  amount  which  is  sold,  the  sale  will  hold  good,  but  the  price  will, 
of  course,  be  diminished  in  proportion.  In  the  same  way  there  will 
be  a  diminution  in  price  if  a  thing  is  sold  by  quantity,  which  purports 
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to  be  of  the  same  quality,  and  all  of  it  is  not  found  to  be  of  the  same 
quality.  Thus,  if  a  property  is  sold,  ten  acres  whereof  are  said  to 
be  pasture-land,  and  ten  vineyards,  and  it  is  found  that  there  are 
twelve  acres  of  pasture-land,  and  only  eight  acres  covered  by  vines, 
the  price  will  be  decreased  in  proportion.  But  if  a  thing,  such  as  an 
estate,  be  sold  not  according  to  quantity,  but  as  a  whole  (corpus),  a 
mistake  as  to  the  exact  amount  or  extent  will  not  lessen  or  increase 
the  price,  unless  there  has  been  fraud  on  the  part  of  the  seller.  A 
thing  will  be  regarded  as  having  been  sold  as  a  whole  (corptw),  and 
not  according  to  quantity,  where  there  was  no  mention  of  quantity ; 
for  instance,  where  one  simply  sells  his  farm  **  Bellevue,"  without 
particularising  its  extent.  The  same  principle  will  apply  where  a 
man  sells  his  farm  **  Constantia,"  with  the  statement  that  its  area 
is  two  thousand  acres,  more  or  less,  or  that  its  area  is  so  much, 
although  he  does  not  bind  himself  as  to  the  exact  extent.  But  if 
there  is  a  noticeable  difference  between  the  amount  or  extent  which 
the  thing  sold  is  actually  found  to  have,  and  that  which  it  was 
represented  as  having,  the  price  will  be  reduced  proportionately  (pro 
rata).  Where  there  is  a  special  local  mode  of  measurement,  that 
local  mode  may  be  taken  into  consideration ;  as,  for  instance,  in 
Cape  Colony,  where  goods  are  sold  by  the  ton,  the  ton,  according 
to  usage  in  Cape  Colony,  weighing  2,000  pounds  (lbs.),  instead  of 
2,240  pounds  as  in  England  (18,  1  §§  8—7). 

Ab  to  acceptance,  see  MeinfJeB  and  Dixon  vs.  Deare  and  Didz  (2  S.  294).  In 
that  case  A.,  through  his  agent  X.,  purchased  gunpowder  at  Fort  Elizabeth  on 
January  3rd.  No  sample  was  given,  and  no  inspection  of  the  power  was  made, 
though  there  was  a  representation  that  the  thing  sold  was  good.  Delivery  was 
made  to  X.  on  January  17th.  Plaintiffs,  who  lived  at  Graaff-Beinet,  reoei?ed 
the  powder  from  X.  on  January  31st,  and  gave  a  promissory  note,  which  was 
paid  at  maturity.  On  February  20th  part  of  the  powder  was  sold  to  a  purchaser, 
who  rejected  it  on  the  groimd  that  it  was  wet  and  damaged.  All  the  powder 
was  then  examined,  and  f  oimd  to  be  in  a  similar  condition.  A.  claimed  a  retom 
of  the  price  from  defendants.  It  was  held  that  the  powder  was  accepted  at  Fort 
Elizabeth  (by  A.'s  agent),  and  that  a  reasonable  time  for  examination  had 
elapsed.    Flaintiffs  were  accordingly  held  not  entitled  to  recover. 

In  BeUingham  <fe  Co.  vs.  Smith  (8  E.  D.  0. 155),  A.  was  offered  wheat  according 
to  sample  by  B.,  at  a  certain  price,  and  ordered  twenty  bags  at  that  price.  B. 
shipped  thirty-two  bags  to  A.,  telegraphing  that  he  hoped  A.  would  approve.  A 
inspected  the  thirty-two  bags,  and  at  first  refused  to  take  more  than  eleven,  but 
ultimately  took  twenty.    A.  was  sued  for  the  price  of  thirty-two  bags.    It  was 
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held  that  there  was  a  contract  only  for  twenty  bags.  Here  A.  had  the  opportunity 
of  inspecting  all  the  thirty-two  bags ;  but  he  had  only  ordered  twenty  in  the 
first  instance.  As  to  the  effect  of  a  sale  of  land  according  to  diagram,  under 
the  Gape  Act  No.  7,  1865»  see  Eiterhuy sen's  Executrix  ys.  Vermeulen  (Buch.  1868» 
p.  76).    See  also  Bronn  ys.  Van  Niekerk  (2  S.  302). 

With  regard  to  the  question  of  drunkenness,  (^rotius  (Introduction,  3,  14,  5  ; 
Maa9darpf  p.  241)  says  that  mercantile  transactions  entered  into  in  a  state  of 
intoxioation  are  inyab'd,  if  repudiated  within  twenty-four  hours.  This  is  some- 
what misleading,  inasmuch  as  it  is  not  a  rule  of  general  Boman-Dutch  Law. 
Qroenewegen,  in  his  note  on  GFrotius,  shows  this,  saying  that  "this  only  holds 
in  those  towns  in  which  it  has  been  by  special  charters  enacted  and  provided." 
See  also  Yan  Leeuwen  (Commentaries,  4,  20,  6 ;  2  Kotz^,  165). 

Concerning  consensus  in  Boman  Law,  see  Colquhoun,  §  1641. 

854.  The  next  requisite  in  sale  is  the  price  (pretium).  It  must 
consist  in  coined  money  {pecunia  numerata),  for  otherwise  the 
transaction  would  be  an  exchange  (permvtatio),  and  not  a  sale. 
The  money  most  be  counted  and  ascertained,  for  the  giving  of  an 
unascertained  amount  of  money,  as,  for  instance,  a  handful,  would 
amount  to  an  exchange.  But  if  a  thing  be  sold  for  a  sum  certain 
in  money,  and  thereafter  the  purchaser,  with  the  vendor's  consent, 
gives  him  in  payment  other  articles  in  the  place  of  the  money,  the 
transaction  will  still  be  a  sale,  for  the  beginning  of  the  contract 
must  be  looked  at.  And  the  transaction  will  still  be  a  sale  if  at 
the  beginning  the  parties  agreed  upon  a  particular  price,  and  the 
vendor  thereafter  remits  part  of  the  price.  If  the  person  receiving 
a  thing  gives  in  return  partly  cash  and  partly  some  other  thing, 
the  intention  of  the  parties  must  be  ascertained  in  order  to  deter- 
mine whether  the  transaction  is  a  sale  or  an  exchange.  If  the 
intention  cannot  be  ascertained,  the  transaction  will  be  determined 
according  to  the  lai'ger  quantity  of  what  has  been  given  for  the 
thing  received :  if  more  money  than  other  things  has  been  given, 
the  transaction  will  be  regarded  as  a  sale ;  if  more  other  things 
than  money  have  been  given,  the  transaction  will  be  an  exchange. 
Furthermore,  in  case  of  sale  the  price  must  be  certain :  and  so,  if 
a  deed  purports  to  be  a  deed  of  sale,  and  no  certain  price  is 
mentioned  therein,  one  cannot  sue  upon  such  a  deed,  unless  the 
deed  states  that  the  price  has  been  paid,  or  unless  the  person  sued 
does  not  defend  the  claim  and  plead  that  there  was  no  certain 
price.    A  sale  will  not  be  sufficiently  proved  by  witnesses,  unless 
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they  at  the  same  time  state  what  the  agreement  was  as  to  the 
price,  and  what  was  the  exact  amount  thereof.  The  price  may  be 
certain  in  itself ;  or  by  relation  to  something  else,  as  where  it  is 
made  to  depend  on  what  another  thing  of  the  same  kind  will  f^tch ; 
or  it  may  be  left  to  the  decision  of  a  third  party.  In  the  latter 
case,  if  the  third  party  refuses  to  decide  the  price,  the  sale  will  fall 
through.  The  decision  of  such  third  party  must  be  reasonable. 
If  the  price  fixed  by  him  is  such  that  either  the  vendor  or 
purchaser  suffers  loss  to  the  extent  of  one-half  or  double  the 
value  of  the  thing  sold,  the  sale  will  be  nullified  on  the  ground  of 
laesio  enormis  (except  in  Cape  Colony,  where  relief  on  the  ground 
of  laesio  enormis  has  been  abolished  by  Act  8,  1879).  This  is  what 
is  meant  by  saying  that  the  price  must  be  just  (18, 1  §§  22,  28). 

Colqiihoun  (§  1643)  says :  '*  The  pretium  must  have  three  requisites — ^it  xnuat 
be  pretium  verum,  jiistum^  and  cerium.  With  respect  to  the  first,  it  must  not  be 
a  nominal  consideration,  for  then  it  is  no  sale,  and  is  not  verum  (true) ;  but  the 
thing  may  be  sold  at  a  cheap  rate,  if  near  the  value,  and  such  sale  is  termed 
veiiditio  grandiosa.  The  price  miLst  be  justum^  which  may  be  legale^  fixed  by 
law,  or  conventionale^  by  agreement.  The  true  value  is  what  it  will  sell  for  in 
the  market — res  tanti  valet^  quanti  vendi  potest.  In  either  case  it  must  be  an 
equivalent  for  the  thing  bought.  .  .  .  Lastly,  the  price  must  be  certain.  The 
bargain  is  bad  if  the  fixing  the  price  be  left  to  one  of  the  parties,  but  an  arbi- 
trator may  fix  it  as  between  them,  if  he  be  agreed  on  by  both,  for  therein 
is  the  consent ;  but  even  this,  if  impeachable  for  partiality,  may  be  rescinded. 
We  have  already  seen  (that)  the  price  may  be  fixed  by  law;  so  it  also 
may  be  by  ciLstom,  as  market  price,  which  is  certain  at  the  time,  and  must 
be  paid  in  money  certain  and  coimted  ont—pretium  in  numeratd  pecunid  oofisistere 
debet,'' 

866.  Once  the  parties  have  agreed  as  to  the  thing  sold  and 
the  price  thereof,  the  sale  is  complete,  and  the  parties  cannot  retire 
from  it,  unless  a  stipulation  to  that  effect  has  been  included  in 
tlie  deed  of  sale ;  or  unless  a  special  agreement  to  that  effect  has 
been  superadded  to  the  sale  ;  or  unless  the  thing  is  sold  on  appro- 
bation of  the  purchaser,  so  that  he  has  a  right  to  return  it  if  it 
does  not  suit  him.  Where  there  is  a  conditional  sale,  or  a  sale 
of  fungibles  (res  fungibiles),  and  the  condition  has  not  yet  been 
fulfilled,  or  the  fungibles  have  not  been  weighed,  coimted  out,  or 
measured,  the  parties  cannot  in  the  interval — once  the  sale  has 
been  agreed  upon — recede  from  the  sale  (18,  1  §  24). 
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(2)  Special  Conditions. 
A.  General. 

856.  A  sale  may  be  absolute,  or  it  may  take  place  subject  to 
conditions.  The  conditions  may  be  express  or  implied.  There 
will  be  an  implied  condition  where  something  is  given  by  way  of 
earnest  (arrha),  to  bind  the  bargain  between  the  parties.  Earnest 
(arrha)  may  be  given  in  the  shape  of  cash,  or  other  articles. 
Where  cash  is  given  as  earnest  money,  and  the  parties  do  not 
complete  the  sale,  the  money  so  paid  by  the  intended  purchaser  to 
the  vendor  may  be  retained  by  the  latter.  If,  however,  it  is  clear 
that  the  money  has  been  paid  for  a  wholly  different  purpose,  and 
not  as  earnest  (arrha),  the  person  who  has  received  the  money  will 
not  have  a  right  of  retention  if  the  transaction  does  not  go  through. 
So,  where  A.  agreed  in  writing  to  sell  ^furniture  to  B.,  it  being 
stipulated  that  the  furniture  should  be  delivered  to  the  purchaser, 
but  that  it  should  remain  the  property  of  the  seller,  while  the 
moneys  paid  on  account  should  go  as  hire  of  the  furniture,  and  at 
the  time  of  the  agreement  B.  paid  102.  on  account  without  obtaining 
possession  of  the  furniture,  and  A.  thereafter,  on  B.'s  refusal  to 
pay  the  purchase  price,  resold  the  furniture  at  a  price  which  was 
41.  lower  than  that  agreed  upon  with  B.,  it  was  held  that,  as  it  was 
expressly  stipulated  that  moneys  paid  on  account  should  count  as 
rent,  and  as  the  purchaser  never  had  possession  of  the  furniture, 
he  was  entitled  to  a  refund  of  101.  less  the  41.  lost  by  way  of 
damages*  The  Court  held  that  if  the  101.  had  been  paid  by  way 
of  arrha  or  earnest  money,  without  any  further  stipulation,  B. 
would  not  have  been  entitled  to  a  refund  of  the  money  {Brest  and 
Another  \s.  Heydenrych,  18  S.  C.  17).  The  foregoing  rule,  says 
Voet,  applies  only  where  an'ha  is  given  in  the  shape  of  ready 
money.  If  the  arrha  (earnest)  consists  of  other  things,  it  may 
clearly  be  reclaimed  upon  the  termination  of  the  contract  of  sale 
and  purchase  by  either  the  action  ex  emto  or  the  condictio  sine 
causd  (remedy  for  the  recovery  of  what  has  been  paid  without  a 
just  cause).  Where  arrha  is  given  as  a  sign  that  a  purchase  is 
incomplete,  and  such  purchase  is  to  be  completed  by  some  other 
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act  or  actSy  it  is  open  to  either  party  to  recede  from  the  sale, 
suhject,  if  the  purchaser  recedes,  to  a  loss  of  the  earnest  money 
paid,  and,  if  the  vendor  recedes,  to  a  loss  of  the  earnest  money 
received  and  a  sum  in  addition  equal  to  it — so  that  either  party 
actually  loses  the  same  if  he  recedes  from  the  contract,  namely,  the 
amount  of  the  arrha.  But  where  arrha  is  given  in  case  of  a 
completed  sale  and  purchase,  and  merely  as  an  indication  of  the 
price  agreed  upon,  and  not  to  hold  either  party  to  complete  the 
contract,  neither  of  the  parties  may  recede  from  the  sale — ^that  is, 
there  is  no  locus  poenitentiae  (§  853) — even  if  he  be  willing  to  forfeit 
the  arrha  (18,  1  §  25). 

See  QrotiTifl  {Introduction,  3,  14,  27 ;  Maasdorp,  p.  247). 

857.  The  special  conditions  which  may  be  attached  to  a  sale  must 
be  honourable  and  permitted  by  law,  and  must  not  be  such  as  to 
destroy  the  substance  of  the  transaction  as  a  sale.  Thus  a  purchase 
of  land  upon  condition  that  it  shall  not  be  lawful  for  any  person 
to  sell  intoxicating  liquors  thereon,  without  the  permission  of  the 
vendor,  is  binding  upon  the  purchaser,  since  the  pact  or  covenant  is 
not  improper,  illicit  or  subversive  of  the  essence  of  a  contract  of 
sale  {SteyUerviUe  Dutch  Reformed  Church  vs.  Bosnian,  10  S.  C.  69), 
In  the  same  way,  agreements  that  the  seller  shall  have  the  lease  of 
the  premises  sold,  or  that  the  purchaser  shall  not  erect  a  monument 
or  other  building  on  the  property  sold,  or  that  the  thing  shall  be 
regarded  as  unbought  if  the  purchaser  is  not  satisfied  with  it  within 
a  certain  number  of  days,  or  vice  versd,  are  perfectly  allowable  pacts 
or  covenants  to  superadd  to  a  contract  of  sale.  An  agreement  that 
the  vendor  shall  give  the  thing,  as,  for  example,  a  horse,  to  the 
purchaser  on  trial  for  a  certain  number  of  days,  and  that,  if  during 
that  time  it  does  not  suit  the  purchaser,  it  shall  be  returned,  and 
that,  if  there  is  no  purchase,  a  certain  sum  for  the  days  in  question 
shall  be  paid  by  the  buyer,  is  perfectly  valid,  and  during  the  time  in 
question  the  thing  will  be  at  the  vendor's  risk.  An  intending  buyer 
may  also  covenant  with  one  who  sells  movables,  such  as  trinkets,^ 
that  the  thing  to  be  purchased  shall  be  left  with  the  buyer,  in  order 
that  he  may  show  it  to  experts  or  skilled  workmen  for  their  approvaL 
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In  ibis  case,  if  the  moTables,  such  as  trinkets,  are  destroyed  by  fire 
or  by  via  major,  the  risk  will  not  appertain  to  the  purchaser,  for  the 
sale  is  not  complete  ;  although  the  buyer  must  exercise  reasonable 
care  of  the  article  committed  to  his  custody.  So,  if  A.  desires  to 
buy  a  vase  of  gold,  and  B.,  a  jeweller,  sends  the  vase  for  A.  to 
examine,  and  A.  is  displeased  with  it,  and  gives  it  to  his  servant  to 
take  back  to  B.,  and  the  vase  is  lost  without  any  fraud  or  default  on 
A.'s  part,  the  jeweller  must  bear  the  loss ;  but  if  the  vase  is  lost 
through  the  negligence  of  the  servant  to  whom  it  was  entrusted,  A. 
must  bear  the  loss.  No  condition  may  be  made  in  a  sale  which  is 
immoral,  improper,  or  contrary  to  public  order  or  policy  (Van 
Leeuwen,  Commentaries^  4,  20,  2;  2  Kotze,  p.  162).  A  covenant 
that  the  property  in  the  thing  sold  shall  not  pass  to  the  purchaser  is 
unlawful  (QuirA:'^  Trustees  \s.  Assignees  ofLiddle  dt  Co.,  8  S.  C.  822). 
It  is  unlawful  to  contract  that  a  purchaser  of  landed  property  shall 
pay  State  taxes  and  tributes  previously  due,  although  it  is  true  that 
the  seller  will  remain  liable  for  taxes  if  he  has  transferred  the 
property  to  a  purchaser  who  is  unable  to  pay ;  and  a  purchaser  will 
not  be  liable  to  pay  taxes  for  the  period  before  his  occupation,  where 
the  Treasury  has  itself  sold  the  property  (to  him,  the  purchaser),  to 
defray  past  taxation.  All  agreements  which  tend  to  support  mono- 
polies which  are  forbidden  are  unlawful  (Van  Leeuwen,,  4,  20,  8 ;  2 
KoUe,  168;  and  Voet,  18, 1  §  26). 

858.  Where  the  conditions  of  a  contract  of  sale  (and,  generally, 
of  all  contracts)  are  ambiguous  or  obscure,  the  rules  laid  down  with 
regard  to  the  interpretation  of  laws  (see  vol.  1)  will  apply.  The 
Court  will  look  at  the  intention  of  the  parties ;  and,  where  there  is 
a  written  contract  of  sale,  the  Court  will  ascertain  such  intention 
from  all  the  surrounding  circumstances  {Dunn  dk  Co.  vs.  Smith,  9 
N.  L.  R.  158).  If  the  intention  of  the  parties  cannot  be  clearly 
ascertained,  the  interpretation  of  a  doubtful  clause  or  clauses  will, 
as  a  general  rule,  be  made  against  the  party  by  whom,  or  for  whose 
benefit,  the  clause  or  clauses  was  or  were  inserted,  since  he  ought  to 
impute  it  to  his  own  want  of  foresight  that  he  did  not  make  the 
conditions  more  clear.  Thus,  if  the  condition  originates  from  the 
vendor,  it  will  be  construed  against  him ;   and  vice  versd,  if  it 
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originates  from  the  purchaser.  There  are  certain  conditions  to 
which,  although  their  meaning  is  doubtful,  the  law  will  always  attach 
a  particular  interpretation.  Thus,  if  a  piece  of  land  be  sold  with  a 
condition  that  certain  water  shall  be  available  for  its  use,  the  seller 
is  bound  to  concede  a  right  of  way  in  order  that  access  may  be  had 
(iter)  to  such  water,  or  a  space  for  a  furrow  (spatium)^  so  that  the 
water  may  be  led  on  to  the  land  in  question.  If  a  lake  is  sold,  with 
a  margin  ten  feet  in  width  all  round  the  lake,  and  the  lake  increases 
in  size  before  transfer  is  made,  the  purchaser  will  not  be  entitled 
to  land  beyond  the  boundary  of  the  ten-foot  margin,  as  it  existed  at 
the  time  of  the  sale  (18, 1  §§  27,  28). 

'*  Proceeds  "  of  goods  sold  means  what  remains  after  the  expenses  of  making 
the  sale  {Natal  Bank  vs.  Cochrane,  3  N.  L.  B.  22). 

B.  Competition  of  Offers. 

869.  According  to  Roman  Law,  it  was  allowable  to  subjoin  to  the 
main  contract  of  sale  an  ancillary  contract  known  as  addictio  in  diem, 
Voet  treats  of  this  special  form  of  sale  without  comment,  and  does 
not  in  any  way  state  that  it  is  contrary  to  the  practice  of  Boman- 
Dutch  Law.  No  judicial  decisions  on  the  subject  have  been  given 
in  South  Africa,  but,  on  the  other  hand,  no  legislative  enactments 
abrogating  or  repealing  the  law  on  the  subject  have  been  made.  There 
is  nothing  in  this  particular  species  of  sale  which  is  inconsistent 
with  modem  usages,  legal  or  commercial,  and  it  has  therefore  been 
thought  desirable  to  give  the  substance  of  Roman-Dutch  Law  on 
the  subject,  as  it  appears  to  be  still  in  force.  Addictio  in  diem 
(assignment  to  a  particular  day)  is  a  sale  made  subject  to  a  condition 
that  it  shall  either  become  or  remain  binding  if  within  a  particular 
time  another  person  does  not  ofifer  to  purchase  the  thing  sold  on 
better  conditions  than  those  offered  by  the  first  purchaser.  This 
species  of  sale  is  well  illustrated  by  the  cases  of  sales  by  auction  to 
tlie  highest  bidder,  or  sales  by  tender  to  the  person  making  the 
highest  tender.  In  such  a  case  the  first  bidder  (assuming  that  the 
sale,  in  the  instance  imder  consideration,  is  unconditional  and  with- 
out reserve)  will  become  the  absolute  owner  of  the  thing  sold,  if  no 
better  oflfer  is  made  within  the  time  fixed — by  auction  or  by  tender. 
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A  sale  made  subject  to  an  ctddictio  in  diem  may  be  absolute  or 
conditional.  That  is,  a  thing  may  be  sold  out-and-out  to  the 
highest  bidder  (or  the  most  favourable  bidder),  or  another  condition 
may  be  attached  to  the  sale  to  such  highest  bidder,  upon  the  fulfil- 
ment of  which  only  the  thing  sold  is  to  become  his  property.  If  such 
a  sale  by  addictio  in  diem  is  imconditional — that  is,  if  no  other 
condition  than  the  addictio  in  diem  is  attached  to  the  sale — the  risks 
ill  the  meanwhile  (until  the  dies  of  the  addictio  in  diem  has  elapsed), 
the  ownership  of  the  things  sold,  the  right  of  pledging  the  things 
sold,  or,  if  they  belong  to  a  third  person,  the  ability  to  acquire  them 
by  prescription,  all  pass  to  the  purchaser,  and  the  purchaser  also 
acquires  the  accessions  to  and  produce  of  the  property  sold  which 
have  been  acquired  during  the  interval;  while  he  (the  purchaser) 
may  claim  possession  of  the  property,  if  he  has  lost  such  possession, 
by  action  (vindication  or  actio  Publiciana  in  rem^  see  vol.  1).  The 
purchaser  is  also  entitled  to  an  interdict  {qxiod  vi  aut  clam)  or  manda- 
ment,  if  anything  has  been  done  to  injure  the  property  thus  sold. 
If  a  sale  by  addictio  in  diem  has  been  made  subject  to  the  fulfilment 
of  another  condition  or  other  conditions,  none  of  the  foregoing 
privileges  or  liabilities  attach  to  the  purchaser,  nor  is  anything 
regarded  as  having  passed  to  him ;  and,  if  in  the  meanwhile  the 
property  is  wholly  destroyed,  he  will  not  have  to  bear  the  loss, 
though  he  must  bear  a  partial  loss.  Once  an  unconditional  con- 
tract of  sale  by  addictio  in  diem  has  been  completed,  no  further 
condition,  and  no  better  offer  after  the  particular  day  fixed,  can 
invalidate  the  sale.  But,  according  to  Roman  Law,  the  Treasury 
has  the  right  to  recall  a  sale  once  unconditionally  made  to  a  first 
buyer,  and  to  sell  the  property  to  others  who  offer  better  terms 
within  a  certain  time  unless  the  first  buyer  offers  the  same  terms 
(18,  2  §§  1,  2). 

See  Ool^houn  (§  1652). 

860.  Up  to  the  day  or  time  fixed  for  higher  or  better  offers  to 
be  made,  any  other  person,  then,  may  step  in  and  purchase  the 
property.  Such  a  better  offer  may  come  from  one  of  several 
original  joint  buyers.    In  other  words.  A.,  B.,  and  C.  offer  to  buy 
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a  farm  for  1,000Z.  D.,  the  owner,  says  he  will  accept  this  if  no 
better  offer  is  obtained  within  three  days.  C.  may  then  step  in, 
and  offer  to  purchase  the  farm  for  1»0502.  on  his  own  account,  within 
the  three  days*  The  property  may  even  be  sold  within  the  time 
fixed  to  one  of  the  vendors,  for  nothing  prevents  a  joint  owner  from 
buying,  together  with  the  whole,  his  own  share  of  the  property  held 
in  common.  Thus,  E.,  F.,  and  G.  are  joint  owners  of  a  house, 
which  they  sell  to  M.  for  1,5002.,  subject  to  an  addictio  in  diem.  £. 
may  step  in,  and  offer  to  buy  the  house  for  2,000L  A  higher 
or  better  offer  is  such  as  conduces  more  to  the  advantage  of  the 
vendor.  This  may  happen  even  when  the  price  is  not  increased, 
for  instance,  when  payment  is  promised  at  a  more  suitable  date  or 
place,  or  when  better  security — ^in  the  shape  of  mortgages,  pledges, 
or  sureties — is  offered ;  or  if  the  second  purchaser  renounces  the 
rights  granted  by  the  vendor  to  the  first  purchaser.  The  mere  fiict 
that  the  second  purchaser,  while  offering  the  same  purchase  price  as 
the  first  purchaser,  agrees  that  the  fruits  or  produce  of  the  property 
— ^ihe  first  purchaser  being  deprived  of  the  use  thereof — acquired  in 
the  interval,  shall  belong  to  the  vendor,  does  not  constitute  a  better 
or  more  favourable  offer.  If  a  better  offer  is  made,  the  first  bidder 
is  not  thereby  discharged,  and  it  is  open  to  the  vendor  to  reject  the 
better  offer,  and  accept  the  first  bid,  as  if  that  were  better,  except 
in  the  case  of  the  sale  of  a  pledge  or  a  sale  in  execution,  where  the 
highest  bidder  is  able  to  pay,  for  then  his  offer  must  be  accepted, 
since  that  conduces  to  the  advantage  of  both  the  creditor  and 
the  debtor;  and,  by  accepting  a  lower  bid,  the  creditor  would  be 
renouncing  not  only  his  own  rights,  but  those  of  the  debtor  as 
well.  Notice  of  a  better  offer — ^il  the  sale  be  not  by  auction,  in 
presence  of  the  parties  or  their  representatives — must  be  given  as 
soon  as  possible  to  the  first  purchaser,  so  that,  on  becoming  aware 
of  the  higher  bid,  he  may  himself  offer  the  same  amount,  and  thus 
place  himself  in  a  better  position  than  the  second  purchaser.  In 
that  case  the  first  buyer  must  restore  to  the  vendor  the  produce  of 
the  property  during  the  interval,  since  he  has  now  acquired  the 
property  by  virtue  of  a  new  purchase  (and  not  as  a  result  of  his 
original  bid),  unless  it  appears  that  the  intention  of  the  parties  is 
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otherwise.  If  the  first  purchaser  does  not  make  an  offer  equal  to 
that  of  the  second  purchaser,  the  thing  may  be  assigned  to  the 
second  purchaser,  whether  imconditionally,  or  also  subject  to  a 
better  offer  by  a  third  party  {in  diem).  Nothing  prevents  a  sale 
of  the  thing  being  made  every  time  subject  to  an  addictio  in  diem,  if 
the  vendor  does  not  assent  to  the  first,  second,  third,  or  any  prior 
assignment.  The  effect  of  a  second  or  third  assignment  (addictio) 
is  that  the  first  purchaser,  in  the  prior  assignment  (addictio)  is 
absolutely  discharged,  even  if  the  second  or  a  later  purchaser  is 
insolvent.  If  the  first  sale  be  dissolved  (that  is,  not  completed), 
and  the  property  sold  has  been  pledged  during  the  interval  by  the 
first  purchaser  to  a  third  party,  the  thing  sold  must  be  restored  to 
the  vendor,  free  of  the  pledge.  If  the  vendor  agreed  with  the  first 
purchaser,  that  the  thing  should  be  considered  as  unsold  under 
certain  circimistances,  the  vendor  may  recover  the  thing  by  vindica- 
tion ;  if  the  agreement  was  indirect,  stipulating  for  a  return  of  the 
thing  to  the  vendor,  he  may  recover  it  by  an  action  ex  emto,  or 
by  a  personal  action  for  damages.  Together  with  the  thing,  the 
produce  therefrom  acquired  in  the  interval  by  the  purchaser  must 
be  restored ;  and  any  actions  acquired  by  the  first  purchaser  in 
the  interim,  in  respect  of  the  thing,  must  be  ceded  to  the  vendor. 
On  the  other  hand,  the  first  purchaser,  in  case  of  such  a  return, 
may  recover  from  the  vendor  the  purchase  price,  if  he  has 
paid  the  same,  with  interest  thereon;  and  likewise  all  necessary 
expenditure  on  the  property  in  the  interval  between  the  receipt 
of  the  thing  and  its  return.  If  the  vendor  is  dead,  and  his  estate 
is  not  adiated  (taken  up  by  executors  or  successors)  before  the 
time  fixed  for  the  making  of  better  offers  has  expired,  the  offer 
of  better  terms  after  the  adiation  will  not  su£Sice  to  discharge  the 
sale  to  the  first  buyer,  which  is  then  regarded  as  unconditional. 
In  the  same  way  the  first  sale  will  hold,  if  a  higher  bid  is 
made  only  for  a  part  of  the  thing  sold,  and  the  thing  is  not 
divisible.  But  if  only  that  part,  in  respect  of  which  the  higher 
offer  is  made,  is  in  existence,  the  better  offer  may  be  accepted. 
The  first  sale  will  also  hold  if  the  increased  offer  is  made  only 
in  respect  of  accessions  to  the  thing  sold,  which  exist  at  the 
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time  of  the  second  sale,  but  which  were  not  in  existence  at  the 
time  of  the  first  sale.  If  several  persons  oflfer  the  same  thing  for 
sale  by  addictio  in  diem^  and  a  better  offer  is  made,  whereapon 
some  of  the  vendors  wish  to  sell  outright  to  the  first  purchaser, 
while  others  prefer  the  second  purchaser,  the  first  purchaser  will 
make  the  better  offer,  if  he  offers  payment  in  a  lump  sum ;  but  if 
payment  is  to  be  made  separately,  according  to  the  shares  of  the 
respective  vendors,  those  who  prefer  the  first  buyer  may  sell  their 
shares  to  him,  while  those  who  prefer  the  second  buyer  may  sell  to 
the  latter.  If  two  things  are  sold  separately  (by  addiction)  to 
A.  and  B.  for  102.  a  piece,  and  C.  offers  80Z.  for  both  things 
together,  one  must  first  ascertain  whether  he  offers  the  increase 
in  price  in  respect  of  both  things,  or  in  respect  only  of  one  of  the 
two.  If  the  increase  of  102.  be  offered  in  respect  of  the  thing  bid 
for  by  A.,  C.  is  only  entitled  to  that  one  thing;  but  if  his  offer  is 
meant  to  increase  both  things  by  52.  a-piece,  he  will  be  entitled  to 
both  (18,  2  §§  8—8). 

All  the  foregoing  distinctions  will  be  perfectly  clear  if  one  bears  in  mind  the 
two  main  rules :  (a)  if  a  second  or  later  buyer  offers  better  terms,  the  vendor 
may  sell  outright  either  to  him  or  to  the  first  buyer ;  {b)  if  the  second  or  later 
buyer  does  not  offer  better  terms,  the  vendor  is  bound  to  sell  to  the  first  buyer. 

C.  Lex  commissoria. 

861.  The  special  condition  known  as  the  pactum  comnUssorium  or 
lex  commissoria  is,  according  to  Colquhoun  (§  1668),  not  merely 
applicable  to  purchase  and  sale  in  particular,  but  to  other  contracts 
also.  The  doctrines  of  law  relating  to  this  condition  have,  however, 
mainly  been  developed  in  reference  to  the  contract  of  sale.  The  lex 
commissoria  is  a  condition  attached  to  a  contract  whereby  a  con- 
tracting party  will  suffer  some  loss  if  he  does  not  perform  his 
obligation  within  a  certain  time.  In  the  more  restricted  sense  in 
which  the  term  is  employed  by  Voet,  it  is  a  pact,  condition,  or 
agreement  annexed  to  a  contract  of  sale,  according  to  which,  if 
the  purchase  price  is  not  paid  within  a  certain  time,  the  thing  or 
property  which  is  the  subject  of  agreement  shall  be  considered  as 
unsold  or  unbought.     Sales  subject  to  a  2^^;  commissoria  are  divided 


PURCHASE  AND  SALE.  723 

into  two  main  classes,  according  as  the  conditions  are  resolutive  or 
suspensive.  A  resolutive  condition  is  one  according  to  which  it  is 
agreed  that  the  property  in  the  thing  sold  shall  pass  to  the  buyer, 
and  it  does  so  pass,  and  it  is  furthermore  agreed  that  it  shall  only 
revert  to  the  seller  under  certain  conditions,  for  instance,  if  the 
price  is  not  paid  on  a  certain  date.  A  sale  under  a  suspensive 
condition  is  one  in  which  the  parties  are  considered  as  agreeing  that 
the  property  in  the  goods  which  form  the  subject  of  the  contract 
shall  not  pass  to  the  buyer  until  and  unless  a  certain  condition — 
generally,  the  payment  of  the  purchase  price — ^is  fulfilled.  Once  the 
Cotirt  has  determined  whether  a  condition  attached  to  a  sale  is 
suspensive  or  resolutive,  the  results  flowing  from  such  a  decision  are 
matter  of  law — that  is,  the  parties  will  be  affected  by  the  ordinary 
legal  consequences  arising  from  delivery  or  non-delivery,  as  the  case 
may  be.  On  the  other  hand,  the  question  whether  a  condition 
attached  to  a  sale  is  suspensive  or  resolutive  is  a  question  of  fact 
decided  from  the  conduct  and  intention  of  the  parties.  Where  a 
pactum  commissorium  (agreement  of  the  nature  of  lex  commissoria)  is 
attached  to  a  sale,  the  sale  will,  as  a  general  rule,  be  regarded  as 
miconditional  rather  than  conditional — ^in  other  words,  the  con- 
struction of  law  will  be  in  favour  of  a  resolutive  condition  (an  out- 
and-out  sale)  rather  than  a  suspensive  condition.  This  is  the  usual 
construction  where  it  is  agreed  that  **  the  thing  shall  be  considered 
as  unbought."  It  follows  that,  in  such  a  case,  the  risks  and  benefits 
attaching  to  the  thing  sold,  together  with  the  dominion  (ownership) 
or  right  to  usucapion  thereof,  and  the  right  to  the  produce  or  fruits 
arising  from  the  thing,  pass,  during  the  interval  before  the  condition 
is  fulfilled,  to  the  purchaser.  So,  where  goods  were  sold  on  credit^ 
with  a  condition  that  if  the  price  were  not  paid,  the  vendor  should 
have  the  right  of  claiming  the  goods,  and  that  the  purchaser  should 
not  be  able  in  any  way  to  dispose  of  the  goods,  but  that  they  should 
remain  as  security  for  the  debt,  it  was  held  that  the  ownership  of 
the  goods  had  passed  to  the  purchaser,  and  that  they  could,  while  in 
his  possession,  be  seized  in  execution  of  a  judgment  obtained  against 
the  purchaser  by  a  third  person  (Keyter  vs.  Barry's  ExecuUn^  Buch. 
1879,  p.  175).     The  construction  of  South  African  Courts,  as  above 
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stated,  has  always  been  in  favour  of  resolutive  sales;  and  this  is  clear 
from  Keyter  vs.  Barry's  Executor^  Pratt  vs.  Pittman  (4  S.  C.  189), 
Trustees  of  Finningly  dk  Co.  vs.  Breda,  Halkett  dt  Co.  (8  S.  C. 
401),  Rem  vs.  Barn's  Trustee  (2  M.  89),  Fivaz  vs.  Boswell  (1  S.  235), 
Le  Riche  vs.  Van  den  Heever  (4  G.  W.  R.  895),  Orson  vs.  Reynolds 
<2  A.  C.  B.  102),  Duneli,  Ebden  dk  Co.  vs.   Colonial  Oovemment 
(4  G.  W.  R.  48),  and  Verwey,  N.  0.  vs.  Malcomess  dt  Co.  (Transvaal, 
9  C.  L.  J.  178),  in  all  of  which  the  particular  sale  under  consideration 
was  held  to  be  resolutive.    A  typical  case  of  this  class  is  Keyter  vs. 
Barry's  Executor.    There  A.  and  B.  entered  into  a  written  contract 
of  sale,  whereby  A.  declared  that  he  had  bought  certain  cattle  and  a 
cart  from  B.  for  771.  10s.,  on  condition  that  the  price  was  to  be  paid 
within  twelve  months.     If  it  were  not  paid,  B.  was  to  have  the  right 
to  claim  the  return  of  such  cattle  as  were  still  alive,  and,  until 
payment,  A.  was  not  to  be  entitled  to  dispose  of  any  of  the  things 
sold,  but  they  were  to  remain  as  security.     C,  a  judgment  creditor 
of  A.,  seized  the  cattle  in  question  in  execution.     The  ownership  of 
the  cattle  was  held  by  the  Cape  Supreme  Court  to  have  passed  to 
A.,  and  the  seizure  in  execution  was  consequently  considered  lawfiil. 
The  seller,  B.,  having  lost  his  ownership,  was  held  not  entitled 
to  recover  the  property  sold  by  means  of  a  vindication,  the  only 
remedy  open  to  him  being  an  action  ex  emto  (for  recovery  of  the 
price,  or  damages).     Of  course,  where  it  is  quite   clear  that  the 
intention  of  the  parties  was  different,  and  that  they  acted  bond  fide 
(in  good  faith),  without  directly  or  indirectly  dealing  fraudulently  to 
the  detriment  of  the  interests  of  third  parties,  the  Court  may  hold 
that  the  sale  was  entered  into  subject  to  a  suspensive  condition; 
although  the  presumption  will  always  be  in  favour  of  a  resolutive 
sale.     Thus,   in   Quirk's    Trustees  vs.  Assignees  of  Liddle  dt  Co. 
(3  S.  C.  822),  A.  sold  to  B.  the  fruniture  and  stock  of  an  hotel  for 
660Z.,  and  B.  promised  bills  in  payment,  such  bills  being  payable  at 
three,  six,  nine,  and  twelve  months  from  the  date  of  agreement.    It 
was  specially  agreed  that  the  property  in  the  goods  sold  was  to  pass 
to  B.  only  upon  payment  of  the  last  bill.     The  greater  portion  of 
the  goods  were  delivered  to  B.,  but  he  neither  gave  the  bills  nor 
paid  any  portion  of  the  price,  and  subsequently  he  surrendered  his 
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estate.    His  trastees  claimed  the  furniture,  but  it  was  held  that  the 

sale  had  taken  place  under  a  suspensive  condition,  that  the  property 

in  the  goods  had  never  passed  to  B.,  and  that  they  were  still  the 

property  of  the  seller.     So,  where  A.  sold  certain  furniture,  not 

precisely  indicated  at  the  time,  to  B.,  who  immediately  leased  the 

said  furniture  to  A.,  and  some  time  afterwards,  hearing  that  the 

sequestration  of  A.'8  estate  was  impending,  B.  took  delivery  of  and 

removed  the  furniture,  it  was  held  that  there  had  never  been  a 

legal   and    complete  delivery  to  B.   {Lean's  Trustee  vs.  Cerruti, 

Buch.,  1879,  p.  818).    In  Stewart  vs.  Vear  (7  N.  L.  R.  17),  A.  sold 

goods  subject  to  the  express  condition  that  they  should  remain  his 

property  until  10  per  cent,  of  the  purchase  price  had  been  paid.    No 

part  of  the  price  was  paid,  and  A.  thereupon  resumed  possession  of 

the  goods  and  sold  them  under  an  order  of  Court.     Meanwhile, 

the  estate  of  B.,  the  purchaser,  was  sequestrated,  and  B.'s  trustee 

obtained  an  attachment  in  execution  of  the  proceeds  of  the  sale  by 

A,  who  now  moved  to  have  the  attachment  set  aside*    It  was  held 

that  the  attachment  should  be  discharged  (18,  8  §  1)* 

See  also  Phipps  vs.  MtUerU  Trustees  (6  N.  L.  R  203),  Stewart  vs.  Nolan  (8 
N.  L.  B.  187),  Fazi  Booy  vs.  Short  (2  £.  D.  0.  301),  and  Daniels  vs.  Cooper 
(I  E.  D.  0.  174). 

862.  In  the  case  of  a  sale  with  a  suspensive  condition,  the  agree- 
ment is  regarded  as  having  been  entered  into  in  favour  of  the  vendor. 
Accordingly,  the  agreement  is  construed  strictly  so  far  as  he  is 
concerned,  and  he  must  reclaim  the  goods  sold  by  him  as  soon  as 
the  due  date  for  payment  has  passed,  or  as  soon  as  the  purchaser 
has  failed  to  fulfil  whatever  other  condition  may  have  been  attached 
to  the  sale.  If  he  chooses  to  forego  his  right  to  reclaim  the  goods, 
he  cannot  thereafter  change  his  mind.  He  is  regarded  as  having 
renounced  his  right  to  reclaim,  if,  after  the  date  of  payment  or  fulfil- 
ment referred  to  in  the  conditional  sale  under  a  lex  comndssoria,  he 
receives  or  demands  the  price  or  interest  thereon  from  the  purchaser. 
If,  on  the  other  hand,  the  vendor  declares  that  he  will  avail  himself 
of  his  right  to  reclaim  the  goods,  the  sale  is  ipso  jure  rescinded,  and 
the  thing,  together  with  its  products  (fruits)  and  accessions,  returns 
to  the  vendor ;  and,  if  the  thing  is  not  returned,  the  vendor  may 

CL. — ^VOL.  n  3  I 
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reclaim  it,  either  by  the  vindicatory  action,  or  by  the  action  ex  eiiito. 
An  agreement,  however,  that  if  the  price  is  not  paid  the  thing  shaU 
be  returned,  or  shall  revert  to  the  seUer,  or  that  the  sale  shall  be  con- 
sidered  as  at  an  end,  amounts  to  a  sale  under  a  resolutive  condition, 
and  in  that  case  the  seUer  cannot  claim  a  return  of  the  thing  soUL 
On  the  other  hand,  if  a  sale  takes  phice  under  a  suspensive  condi- 
tion,  and  the  purchaser  pays  part  of  the  price,  and  the  seller  there- 
after reclaims  the  thing  sold,  he  must  refund  to  the  purchaser  what 
has  been  paid  by  way  of  purchase  price,  unless  it  has  been  speciafly 
agreed  that  the  purchaser  shall  lose  what  he  has  paid,  as  a  penalty  for 
non-fulfilment  of  the  contract.     The  purchaser  cannot  lose  the  part 
of  the  price  so  paid  by  him  by  way  of  penalty,  unless  there  is  a 
special  agreement  to  that  effect.     If  it  is  dear  that  someUiing  hw 
been  given  by  way  of  arrha,  the  seller  need  not  return  it  (see  §  866, 
above).     The  condition  of  a  sale  under  a  Ux  commiaMria  comes  to 
an  end  by  lapse  of  the  time  fixed  for  fulfilment  thereof,  and  there  is 
no  necessity  for  interpellation  or  special  notice  on  the  part  of  the 
vendor,  and  the  purchaser  will  be  in  default  as  soon  as  that  time 
has  elapsed,  following  the  rule  dies  interpdlat  pro  homine  (the  day 
intervenes  on  behalf  of  the  man).    But  if  no  special  date  has  been 
fixed,  before  or  on  which  payment  is  to  be  made,  the  seller  most 
make  an  interpellation.     The  effect  of  this  condition  (providing  f« 
rescission  in  case  of  non-performance  by  the  purchaser)  ceases  if  it 
is  due  to  the  seller's  fault  that  the  price  is  not  paid  on  the  due  date 
—for  instance,  if  there  is  default  on  the  seller's  part  in  performing 
those  things  which,  according  to  the  agreement  of  sale,  should  have 
been  performed  by  him  before  payment  by  the  purchaser;  or  u 
the  seller  has  guaranteed  the  purchaser  against  eviction,  and  such 
eviction  takes  place  before  payment.     In  all  such  cases  the  paeW* 
commiaaorium  comes  to  an  end  (18,  8  §§  2 — 5). 

The  Oape  Insolvent  Otdinanoe  (No.  6, 1843,  §  105)  enacts  that  there  shall  be 
no  reclamation  by  vendors  of  property  sold  to  an  insolvent  but  not  paid  to> 
except  in  case  of  rescission  for  fraud,  or  where  delivery  is  claimed  by  writing 
'within  three  (now  ten)  days,  and  redelivery  is  at  once  enforced  by  the  yeoAot. 
In  the  Transvaal  the  period  is  twenty-one  days. 

863.  Similar  to  a  sale  with  a  pactum  comtniasorium  is  an  agree- 
ment that  if  the  price  is  not  paid  within  a  certain  time,  the  vendor 
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may  sell  the  property  to  a  third  party  at  the  risk  of  the  first 
porchaser,  if  it  fails  to  fetch  the  same  price  as  the  first  purchase 
price  agreed  npon.    In  such  a  case  the  sale  wiU  he  regarded  as 
Bospensive,  if  it  is  clear  that  the  property  in  the  thing  sold  was  not 
intended  to  pass  and  did  not  pass  to  the  first  purchaser.    Parties 
may  also  enter  into  an  agreement  for  resale,  whereby  a  condition  is 
attached  to  a  sale,  that  the  vendor  may  within  or  after  a  certain 
time  or  at  some  time  or  other  redeem  or  recover  the  thing,  returning 
the  price  which  was  paid  at  the  date  of  agreement,  not  what  is 
considered  equivalent  to  the  value  of  the  thing  at  the  date  of 
redemption,  imless  a  special  agreement  to  that  effect  has  been  made. 
In  this  case  the  property  passes  to  the  purchaser ;  but  the  vendor 
may  proceed  upon  the  agreement,  as  against  the  purchaser,  by  an 
action  exvendito  (arising  out  of  the  agreement  of  sale).     But  he  will 
not  have  a  vindicatory  action,  for  the  obligation  of  the  purchaser 
was  to  do  a  certain  thing,  that  is,  to  make  a  resale,  and  on  his 
failure  to  do  so  he  is  liable  only  in  an  action  for  damages — unless  it 
is  clear  that  the  property  in  the  thing  did  not  pass  to  the  purchaser. 
In  the  case  of  imjnovable  property,  such  an  agreement  for  resale, 
with  a  stipulation  that  the  property  shall  not  pass  to  the  purchaser 
unless  or  until  the  price  is  paid  or  some  other  condition  fulfilled, 
must  be  annexed  to  and  registered  with  the  deed  of  transfer.     Where 
redemption  is  made,  the  purchase  price  only  is  to  be  restored,  and  not 
interest  thereon.    Where  it  is  alleged  that  an  agreement  for  resale  has 
been  made,  the  presumption  of  law  will  be  in  favour  of  an  entirely  new 
sale,  rather  than  in  favour  of  a  resale  which  does  not  pass  the  property 
to  the  purchaser.    The  right  of  redemption  on  the  part  of  the  seller,  in 
case  of  a  sale  subject  to  a  pactum  commissorium,  or  similar  sales,  passes 
to  his  heirs  {Josephs  Executor  vs.  Peacock,  Buch.  1868,  p.  250).    If 
one  of  the  heirs  does  not  wish  to  redeem,  this  does  not  prevent  the 
others  from  doing  so.     This  right  of  redemption  may  be  ceded  to  a 
third  person,  since  in  its  nature  it  is  not  a  mere  personal  right 
attaching  to  the  seller.     The  right  of  redemption  is  incapable  of 
prescription,  where  the  seller  has  been  given  the  right  of  redemp- 
tion at  any  time.    If,  however,  the  first  purchaser  under  such  a 
condition  has  sold  the  thing  to  a  third  party,  without  any  right 
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of  repurchase  from  such  third  party,  the  second  pui'chaser  (third 
party)  will  not  be  liable  to  resell  the  thing  to  the  first  seller,  and 
only  a  personal  action  will  lie,  as  against  the  first  purchaser — except,  as 
we  have  seen,  in  the  case  of  immovable  property,  when  the  condition 
for  resale  is  registered  with  the  deed  of  transfer  (18,  8  §§  6 — 9). 

See  TrtOer  ys.  Jouhere$  Trudee  (9  0.  T.  B.  387),  Adolph  &  Co.  ys.  WoirwF  & 
Co.  (9  0.  T.  E.  492),  and  Corbridge'a  Trusteea  vs.  HayhUtd,  N.  0.  (3  G.  W.  E. 
259). 

864.  Thejvs  retractus  (right  of  retraction)  is  somewhat  similar 
to  conditions  of  the  kind  that  have  been  above  treated  (§§  861 — 863). 
It  is  of  two  kinds,  conventional  (by  agreement),  and  legal.  The 
conventional  jii«  retractm  is  practically  the  same  as  an  agreement 
for  resale.  By  it  the  purchaser  of  a  thing  agrees  that  if  he  shall 
again  sell  the  thing  he  will  not  sell  it  to  another  person,  but  to  the 
original  seller,  unless  the  latter  is  unwilling  to  buy  it.  If,  in  case 
of  such  an  agreement,  the  buyer  receives  an  offer  of  purchase  from  a 
third  party,  he  must  give  notice  thereof  to  the  seller,  in  order  that 
the  latter  may  avail  himself  of  his  light  to  repurchase  at  the  same 
figure.  Such  right  of  repurchase  must  then  be  exercised  within  two 
months,  and  thereafter  (or  even  before  the  expiration  of  that  period, 
if  the  right  of  retraction  is  expressly  renounced)  the  light  of  retrac- 
tion ceases.  But  this  right  of  retraction  by  agreement  (conventional) 
will  not  hold  good  if  the  first  purchaser  parts  with  the  thing  to  a 
third  party  by  any  other  means  than  sale,  such  as  bond  fide  exchange, 
gift,  testamentary  disposition,  or  intestate  succession  (18,  8  §  10). 

See  Smuta*  Executor$  vs.  Meyer  (3  S.  77). 

865.  The  legal  right  of  retraction  {ex  legis  dispositione)  is  of  two 
kinds.  One  related  to  the  sale  of  immovable  property.  By  virtue 
thereof  the  purchaser  of  immovable  property  was,  within  a  certain 
time,  obliged  to  make  over  the  same  to  the  nearest  relation  of  the 
vendor,  or  to  some  other  person  having  a  similar  right.  This  right 
was  known  as  naasting  (Van  L.,  Commentaries,  4,  19,  4 ;  2  Kotze, 
151).  This  right,  according  to  Grotius  (Dutch  ConsuUcUions,  book  8, 
No.  148 ;  De  Bruyn,  p.  576)  and  Sir  Henry  de  Villiers  (in  SeaotUe 
vs.  CoUey,  9  S.  C.  p.  42),  is  contrary  to  Dutch  Common  Law,  and 
was  not  introduced  by  general  custom  into  any  part  even  of  Holland 
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and  West  Friesland.    Conseqaently,  **  it  is  taken  for  granted  that  it 

was  never  introduced  into  Cape  Colony."    SeaviUe  vs.  CoUey  was 

followed  in  McHattie  vs.  FUmer  (Transvaal,  O.  R.  1894,  pt.  4, 

p.  9),  and  it  is  therefore  perfectly  cbar  that  naasting,  or  the 

legal  right  of  retraction  as  applied  to  immovable  property,  is  not  a 

part  of  general  Boman*Datch  Law.     The  other  form  o{jus  retractus 

by  impUcation  of  law  (not  by  agreement)  is  that  based  upon  the  Lex 

Afuutasiana*    The  rule  of  the  Lex  Anasta9iana  (Code,  4,  86,  28),  as 

adopted  by  the  Boman-Dutch  lawyers,  was  that  when  a  debtor  was 

sued  upon  a  ceded  right  of  action  he  could,  within  a  year  after  he 

became  aware  of  the  cession,  require  the  plaintiff  to  declare  on  oath 

what  specific  amount  had  been  paid  as  the  price,  and  discharge 

himself  by  tendering  the  same  amount.     This  right  of  retraction,  as 

applied  to  debts,  was,  so  far  as  it  went,  general  in  Holland.     But  it 

has  become  obsolete  in  South  Africa  (SeaviUe  vs.  CoUey ;  Deschamps 

vs.  Van  Onselin,  8  C.  L.  J.  168  ;  and  McHaUie  vs.  FUmer).    The 

position,  then,  is  that  there  are  three  kinds  of  retraction :  (a)  By 

convention  or  agreement,  in  which  the  conditions  must  be  strictly 

complied  with.     (6)  Legal :  1.  Naasting,  in  the  case  of  immovable 

property.     This  is  not  a  part  of  general  Eoman-Dutch  Law.     2.  Lex 

Anastanana.    This  is  a  part  of  Eoman-Dutch  Law,  but  is  obsolete 

in  South  Afirica  (18,  8  §§  11—80). 

The  distiiiction  between  an  agreement  for  resale  under  a  padwm  commissorium 
{lex  commisBoria)  and  the  oonventional  Jw  retractus  is  that  under  the  former  the 
pnichaaer  must  resell  to  the  original  seller  at  the  same  price  as  the  thing  was 
origimdly  sold  for;  while  under  the  latter  agreement  the  purchaser  must  first 
offer  the  thing  to  the  original  seller  for  repurchase,  but  may  demand  his  own 
price.    See  Cdquhoun  (§  1654). 

(8)  Special  Vabieties  op  Sale. 

A.  Inheritances. 

866«  There  are  certain  special  rules  of  law  attaching  to  the  sale 
of  what  are  known  as  incorporeal  things  (res  incorporales).  The 
principal  kinds  of  incorporeal  things,  which  now  concern  us,  are 
inheritances  and  rights  of  action.  An  inheritance  is  that  collection 
of  possessions,  real  and  personal,  movable  and  immovable,  which 
belonged  to  a  deceased  person,  and  which  has  not  yet  been  taken 
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into  possession^  by  way  of  ownership,  by  any  living  person.  It  may 
be  a  direct  inheritance,  or  fideicommissary.  In  selling  an  inherit- 
ance,  it  is  not  necessary  that  an  inventory  shall  be  made,  for  in  that 
case  the  sale  would  not  l)e  that  of  an  inheritance,  but  of  special 
things  that  have  been  inherited,  and  the  position  will  be  exactly  the 
same  as  if  several  di£fierent  articles  had  been  included  in  one  sale. 
When  an  inheritance  has  been  sold,  the  purchaser  thereof  does  not 
assume  the  position  of  an  heir,  for  the  person  who  has  once  been 
appointed  heir,  and  has  accepted  his  heirship,  does  not  cease  to  be 
heir ;  although,  so  feu:  as  the  inheritance  is  concerned,  he  assumes 
the  functions  of  the  heir,  it  being  understood  that  by  the  sale  of 
the  inheritance  the  purchaser  thereof  has  acquired  no  more  rights, 
and  no  less,  than  the  seller  (the  heir)  possessed  with  regard  to  the 
objects  of  inheritance.  Consequently,  all  the  profit  and  loss  apper- 
taining to  the  inheritance  pass  from  the  heir  to  the  purchaser,  unless 
anything  has  been  specially  excepted ;  and  in  the  latter  case,  where 
there  is  a  doubt,  only  the  thing  itself  which  was  specially  excepted 
will  remain  with  the  heir,  and  not  any  thing  or  right  accessory  to 
that  thing,  or  acquired  by  reason  of  that  thing's  existence ;  while, 
on  the  contrary,  all  the  burdens  attaching  to  the  thing  specially 
excepted  will  attach  to  the  vendor  (the  heir)  if  they  were  due  or  had 
accrued  before  the  sale.  Thus,  if  a  house  in  a  ruinous  condition 
has  been  excepted  from  the  sale,  on  account  of  which  house  security 
against  damage  to  neighbours  {cautio  damni  infecti)  had  been  given, 
the  liability  in  respect  of  loss  caused  before  the  sale  falls  on  the 
vendor,  and  that  which  was  caused  after  the  sale  to  the  purchaser, 
unless  there  is  evidence  of  a  different  intention.  From  this  the 
general  rule  results,  that  the  purchaser  of  an  inheritance  is  bound, 
besides  the  payment  of  the  purchase  money,  to  save  the  seller 
harmless  from  all  claims  and  demands  of  the  creditors  of  the  estate. 
If  the  purchaser  wishes  to  avoid  the  payment  of  any  particular  debt, 
he  must  clearly  prove  that  the  seller  at  the  time  of  the  sale  intended 
to  relieve  him  from  the  liability  {Paterson  vs.  Kemp's  Executors,  Buch. 
1877,  p.  74).  Everything  which  is  acquired  by  the  heir  in  right  of 
the  deceased  between  the  death  of  the  deceased  and  the  date  when 
the  inheritance  is  sold,  must  be  handed  over  to  the  purchaser. 
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Thus,  all  corporeal  things,  whether  such  as  are  found  with  and  in 

ike  inheritance,  or  such  as,  being  due  to  the  inheritance,  have  been 

demanded  and  collected  by  the  heir,  and  all  actions  and  rights  of 

action,  both  principal  and  accessory,  whether  the  heir  had  himself 

acquired  them  on  behalf  of  the  inheritance,  or  whether  they  had 

been  acquired  by  novation,  or  by  reason  of  a  suretyship,  mortgage, 

or  pledge,  will  pass  to  the  purchaser.    If  the  heir  does  not  specially 

cede  the  foregoing  things  and  rights  of  action  to  the  purchaser — 

which  he  is  compellable  to  do — ,  the  latter  will  nevertheless  have  an 

equitable  action  in  respect  of  them  against  the  person  liable ;  and 

if  the  person  liable  makes  pa3rment,  when  called  upon  by  reason  of 

these  actions  and  rights  of  action,  to  the  purchaser,  he  may  plead 

payment  as  against  the  vendor  (the  heir).    But  the  purchaser  may 

only  sue  the  party  liable  on  such  actions  or  rights  of  action  if  they 

had  begun  to  be  available  to  the  deceased  himself.    If  they  had 

been  acquired  after  the  testator's  death  by  the  heir,  the  heir  must 

specially  cede  them.    Whenever  any  damage  is  caused,  or  any 

source  of  profit  ceases,  through  the  action  of  the  vendor  (heir)  of  the 

inheritance,  whether  wilfully  or  through  his  negligence  (gross  or 

slight),  to  the  detriment  of  the  inheritance,  the  vendor  must  make 

good  the  same.     This  will  be  the  rule,  for  instance,  if  he  discharges 

a  person  who  owes  money  to  the  estate  of  inheritance  by  means  of  a 

release  (acceptilation),  or  acts  in  such  a  manner  that  possession  of  a 

certain  thing  on  behalf  of  the  inheritance  is  not  acquired,  when  he 

is  able  to   acquire  such  possession.    If  the  heir   entered  into    a 

compromise  {transactio)  with  a  debtor  of  the  inheritance,  whether 

before  or  after  the  sale  of  the  inheritance,  without  knowledge  on  the 

part  of  such  debtor  that  there  was  a  sale,  the  purchaser  of  the 

inheritance  will  only  have  an  action  (ex  emto)  against  the  heir 

(seller)  to  recover  so  much  as  he  has  lost  in  respect  of  the  inheritance 

by  reason  of  the  said  compromise.    But  if,  after  a  sale,  of  which 

the  debtor  was  aware,  he  and  the  heir  (vendor)  entered  into  a 

compromise,  they  would  be  guilty  of  fraud,  and  the  purchaser  could 

claim  to  have  the  compromise  set  aside.    If,  before  a  sale  of  the 

inheritance,  the  heir  sells  or  donates   things    belonging   to  the 

inheritance  to  a  third  party,  the  things  so  sold  or  given  must  be 
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restored  to  the  purchaser  of  the  inheritance  against  payment  of  a 
fair  price  ;  but  if  such  sale  or  donation  takes  place  after  the  inherit* 
ance  is  sold,  and  before  the  property  of  inheritance  is  transferred 
to  the  purchaser  of  the  inheritance,  he  will  have  an  action  against 
the  vendor  (heir)  for  all  damages  caused  by  such  sale  or  gift 
(18,  4  §§1,2). 

867.  Voet  draws  a  distinction  between  the  jus  accrescendi  (right 
of  accrual),  and  the  profits  to  which  one  becomes  entitled  by  yirtae 
of  having  the  jus  accrescendi.  The  former,  that  is,  the  bare  right, 
which  one  possesses  by  virtue  of  being  co-heir  with  others,  does  not 
pass  from  the  heir  to  the  purchaser  of  an  inheritance;  but  the 
profits  that  have  been,  or  will  be  acquired  under  or  by  virtue  of  such 
jtis  CLCcrescendi,  will  pass  to  the  purchaser,  for  they  form  part  of  the 
corpus  of  the  inheritance.  Vinnius  (Select  Questions  of  Law,  book  1, 
c.  66)  and  other  writers  hold  that  the  profits  acquired  by  virtue  of 
the  jus  accrescendi  do  not  pass  to  the  purchaser,  unless  at  the  time 
of  the  sale  the  parties  had  such  profits  in  contemplation ;  but  to  this 
Voet  very  cogently  replies  that  the  seller  must  have  had  such  profits 
in  contemplation,  for  he  cannot  plead  ignorance  of  law,  and  not  to 
know  what  he  would  be  entitled  to  by  virtue  of  the  jus  accrescent 
would  amount  to  ignorance  of  law.  He  must  know  that  the  mere 
fact  of  his  entering  upon  the  inheritance  entitles  him  to  the  jus 
accrescendi,  if  it  exists  (18,  4  §  8). 

868.  The  vendor  of  an  inheritance  is  not  bound  to  warrant  the 
purchaser  against  eviction,  with  regard  to  the  separate  things  which 
compose  the  inheritance ;  nor  is  he  bound  to  warrant  the  solvency 
of  the  inheritance ;  unless  he  specially  agrees  to  warrant  against 
such  eviction  or  to  answer  for  the  solvency  of  the  estate.  But  he 
must  give  security  to  the  purchaser  against  any  act  on  his  (the 
vendor's)  part  whereby  the  inheritance  is  injured.  And,  if  the  nf^t 
of  inheritance  has  been  sold,  the  vendor  must  warrant  the  purchaser 
against  eviction,  total  or  partial,  so  far  as  such  right  is  concerned* 
On  the  other  hand,  in  cases  where  the  sale  of  the  hope  or  expecta- 
tion (spes)  of  an  inheritance  is  legal,  the  vendor  is  not  bound  to 
warrant  the  purchaser  against  eviction,  unless  the  sale  of  such  spes 
successionis  be  fraudulent  on  the  part  of  the  vendor.      But  if  a 
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person  sells  an  inheritance  (not  a  mere  9pei  or  expectancy)^  which  is 
not  in  existence — where,  for  instance,  it  is  an  inheritance  to  come 
from  a  person  who  is  still  alive — ,  the  vendor  must  return  the  price, 
for  in  that  case  there  will  be  no  sale.  If  the  inheritance  does  exist, 
but  does  not  belong  to  the  vendor,  it  must  be  valued,  and  the  vendor 
must  pay  the  purchaser  the  value  thereof,  if  the  latter  has  paid  the 
purchase  price ;  if  he  has  not  paid  the  purchase  price,  the  vendor 
must  pay  to  the  purchaser  the  difference  between  the  purchase  price 
and  the  value  of  the  inheritance.  Where  a  fideicommissary  heir 
sells  an  inheritance  as  direct  heir,  he  must  repay  the  purchaser  any 
loss  caused  by  the  fact  that  fiduciary  heirs  have  had  the  use  of  the 
inheritance  before  the  purchaser  obtains  it  (18,  4  §  4)« 

869.  Any  personal  right  of  action  acquired  by  the  deceased 
during  his  lifetime  passes  with  the  inheritance,  and  is,  consequently^ 
acquired  by  a  purchaser  (compare  Meyer's  Executors  vs.  Oericke, 
Foord,  p.  14) ;  but  it  seems  that  in  such  a  case  there  must  be  litis 
contestation  which  must  take  place  before  the  death  of  the  deceased. 
On  the  other  hand,  the  purchaser  of  an  inheritance  also  acquires 
liabilities  (Paterson  vs.  Kemp's  Executors ;  above,  §  866),  and  thus, 
if  demand  is  made  of  or  action  brought  against  the  heir  (vendor) 
in  respect  of  debts  due  by  the  estate  of  the  inheritance,  the  pur- 
chaser must  take  over  the  liability  on  such  demand  or  action.  But 
the  purchaser,  says  Voet,  will  not  be  liable  to  take  over  any 
action  commenced  by  the  heir  (vendor)  on  account  of  the  estate 
of  inheritance ;  although  Christinaeus  {Decisions^  6,  67,  4)  is  of 
opinion  that  this  rule  has  been  altered  by  modern  pmctice,  and 
that  creditors  may  bring  such  actions  against  the  purchaser.  There 
is  no  decision  on  the  subject,  but  the  opinion  of  Christinaeus 
appears  reasonable,  in  view  of  the  fact  that  such  rights  of  action 
originate  from  and  by  virtue  of  the  estate  of  inheritance,  and  are 
not  due  to  the  act  or  default  of  the  heir.  But  the  creditors  are  not 
compellable  to  sue  the  purchaser  against  their  will,  although,  if  the 
creditors  have  once  instituted  action  against  the  purchaser,  and]  he 
defends  the  same,  they  cannot  thereafter  proceed  on  the  same 
ground  of  action  against  the  vendor.  Where  the  vendor,  before 
or  after  the  sale,  has  incurred  personal  expenditure  on  behalf  of  the 
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estate  of  inheritance,  he  may  recover  the  same  from  the  purchaser; 
and  this  expenditure  will  include  taxation  levied  on  the  estate,  and 
funeral  expenses  ;  for  funeral  expenses  are  chargeable  on  a  deceased 
person's  estate.  Where  a  person  is  co-heir  with  others,  and  pays  a 
penalty  due  by  the  deceased,  which  penalty  attaches  to  the  estate  of 
inheritance,  and  he  cannot,  on  account  of  their  poverty,  recover 
their  proportionate  shares  of  the  penalty  from  the  other  co-heirs, 
the  purchaser  must  bear  such  loss  (that  is,  wiU  be  liable  for  the 
penalty),  since  through  the  payment  thereof  the  estate  of  inherit- 
ance was  secured  for  him.  Payments  by  an  heir  on  account  of  a 
deceased  person's  estate,  in  accordance  with  an  order  of  Court, 
must  be  made  good  by  the  purchaser  of  the  inheritance.  There  is 
an  exception  to  the  rules  above  stated  with  regard  to  actions,  where 
a  person  purchases  an  inheritance  from  the  Crown  or  the  Treasury. 
There  the  purchaser  must  himself  institute  actions  against  debtors 
of  the  estate  of  inheritance,  and  must  defend  actions  brought 
against  the  estate  by  creditors ;  and  he  cannot  require  the  Crown  or 
Treasury  to  institute  or  defend  the  same.  But  no  one  can  impeach 
or  question  a  person's  right  or  title  in  or  to  an  inheritance,  which 
he  has  purchased  from  the  Treasury,  and  any  action  to  upset  such 
title  must  be  instituted  against  the  Treasury  itself  (18,  4  §§  5 — 8). 

The  word  heir  is  used  throughout  the  foregoing  discussion  in  the  Boman  Law 
sense ;  and  so  an  executor  will  be  in  the  same  position,  legally,  with  regaid  to 
sales  of  inheritances  as  an  ordinary  heir. 

B.  Rights  of  Action. 

870.  The  sale  of  a  right  of  action  against  another  person  may 
take  place  not  only  with  the  consent  of  the  debtor,  but  even  against 
his  will,  and  despite  objections  made  by  him.  The  right  of  action 
may  be  conditional  or  unconditional ;  it  may  have  already  vested  in 
the  seller,  or  it  may  be  such  as  is  still  to  vest  in  him ;  it  may  be 
absolute,  or  subject  to  a  suspensive  condition.  A  conditionid 
right  of  action  may  be  sold  unconditionally ;  and  in  that  case  the 
contract  of  sale  will  be  complete,  so  that  the  purchaser  is  at  once 
bound  to  pay  the  purchase  price  of  such  right  of  action,  although 
he  cannot  sue  the  person  against  whom  the  right  of  action  has  been 
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ceded  until  the  condition  has  been  fulfilled.  Where  an  uncondi- 
tional right  of  action  is  sold  conditionally,  the  sale  is  not  complete, 
nor  does  the  obligation  to  pay  the  purchase  price  become  absolute, 
until  the  condition  on  which  the  sale  depends  has  been  fulfilled. 
The  action  (or  right  of  action)  sold  may  be  in  rem  or  in  personam. 
Not  only  can  a  single  action  (or  right  of  action)  be  sold,  but  a 
collection  or  aggregate  of  actions  can  be  sold,  such  as  the  claims 
contained  in  a  merchant's  ledger  (het  geheele  Schvldboek),  so  that 
the  purchaser  takes  upon  himself  the  risk  relating  to  all  of  such 
rights  of  action.  A  doubtful  right  of  action  (doubtful,  that  is,  in 
the  same  sense  as  a  spes  siLccessionis)  may  likewise  be  sold,  so  long 
as  it  is  a  bond  fide  sale.  An  action  cannot  be  sold  after  joinder  of 
issue  (litii  contestatio)  has  commenced  in  respect  thereof,  between 
the  party  entitled  and  the  party  liable.  The  effect  of  the  sale  of  a 
right  of  action  is  that  the  seller  is  bound  to  cede  or  transfer  the 
same  to  the  purchaser  (who  becomes  the  new  plaintiff  on  the  right 
of  action).  This  cession  may  take  place  either  with  a  mere  declara- 
tion of  intention,  or,  in  certain  cases,  subject  to  special  formalities. 
Special  formalities,  for  instance,  are  necessary  in  the  case  of  rights 
of  action  secured  by  mortgage  of  immovable  property ;  in  which 
case  registration  of  the  sale  of  such  right  of  action  in  the  transfer 
registry  of  the  country  (coram  lege  loci)  must  take  place,  and  transfer 
duty  must  be  paid  on  such  sale.  If,  for  instance,  a  company  issues 
debentures  secured  by  mortgage  of  the  company's  real  estate,  it 
would  follow  from  the  rule  above  stated  that  the  sale  of  such 
debentures  must  be  registered  coram  lege  loci,  and  transfer  duty 
must  be  paid  on  the  same.  But  no  such  registration  and  payment 
of  duty  need  take  place  if  the  holder  of  a  right  of  action,  so  secured 
by  mortgage,  purports  to  cede  to  a  creditor  or  other  person  a  right 
to  collect  or  receive  money  arising  under  or  by  virtue  of  such  right 
of  action,  without  ceding  the  right  of  action  itself.  Thus,  if  the 
holder  of  a  debenture  secured  by  mortgage  of  a  company's  real 
estate  assigns  to  another  the  right  to  receive  the  dividends  accruing 
in  virtue  of  such  debenture,  but  does  not  assign  the  debenture 
itself,  there  need  be  no  registration  nor  payment  of  transfer  duty. 
The  foregoing  rules  as  to  registration  of  rights  of  action  secured  by 
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mortgage  seem  to  have  been  borne  in  mind  in  framing  the  Cape 
Companies  Act,  1892,  which  provides  (§  102)  that  "  every  limited 
company  under  this  Act  shall  keep  a  register  of  all  mortgages  and 
charges  specifically  affecting  property  of  the  company,  and  shall  enter 
in  such  register  in  respect  of  each  mortgage  or  charge  a  short 
description  of  the  property  mortgaged  or  charged,  the  amount  of 
charge  created,  and  the  names  of  the  mortgagees  or  persons  entitled 
to  such  charge  "  ;  and  certain  penalties  are  provided.  The  roles  of 
the  Cape  Act  (No*  26,  1892)  with  reference  to  the  transfer  of 
ordinary  shares  (not  specially  hypothecated  as  above  stated),  which 
are  to  all  intents  and  purposes  the  same  throughout  South  Africa, 
may  be  stated  in  this  place,  for  the  sake  of  convenience.  It  is 
enacted  (§  64)  that  "  a  share  warrant  shall  entitle  the  bearer  of  such 
warrant  to  the  shares  or  stock  specified  in  it,  and  such  shares  or 
stock  may  be  transferred  by  the  delivery  of  the  share  warrant.  The 
bearer  of  a  share  warrant  shall,  subject  to  the  regulations  of  the 
company,  be  entitled  (§  66)  on  surrendering  such  warrant  for  cancel- 
lation to  have  his  name  entered  as  a  member  in  the  register  of 
members,  and  the  company  shall  be  responsible  for  any  loss  in- 
curred by  any  person  by  reason  of  the  company  entering  in  its 
register  of  members  the  name  of  any  bearer  of  a  share  warrant  in 
respect  of  the  share  or  stock  specified  therein,  without  the  share 
warrant  being  surrendered  and  cancelled."  Again  (§  78),  "the 
shares  or  other  interest  of  any  member  in  a  company  under  this 
Act  shall  be  capable  of  being  transferred  in  manner  provided  by  the 
regulations  of  the  company " ;  and  (§  76)  "  any  transfer  of  the 
share  or  other  interest  of  a  deceased  member  of  a  company  under 
this  Act,  made  by  his  personal  representative,  shall,  notwithstanding 
such  personal  representative  may  not  himself  be  a  member,  be  of 
the  same  validity  as  if  he  had  been  a  member  at  the  time  of  the 
execution  of  the  instrument  of  transfer."  As  to  evidence,  it  is 
further  enacted  (§  82)  that ''  a  certificate,  under  the  common  seal  of 
the  company,  specifying  any  share  or  shares  or  stock  held  by  any 
member  of  a  company,  shall  be  primd  facie  evidence  of  the  title 
of  the  member  to  the  share  or  shares  or  stock  therein  specified" 
(18,  4  §§  9-11). 
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STL  Together  with  the  cession  of  a  right  of  action  all  privileges 
attaching  in  respect  of  such  right  of  action  pass  to  the  purchaser. 
Thus,  if  A.  has  an  action  against  the  estate  of  B.,  deceased,  for 
medical  attendance  on  B.  during  his  last  illness,  for  which  claim  A. 
is  entitled  to  a  preference  on  B.*s  estate,  and  A.  cedes  his  claim  to 
C,  the  cessionary  (C.)  will  be  entitled  to  a  preference  on  B.'s  estate 
in  respect  of  the  said  claim.  In  the  same  way,  where  the  Treasury 
has  a  preference  in  respect  of  a  certain  claim,  and  cedes  the  claim, 
the  preference  is  regarded  as  ceded  likewise.  Where  a  debtor  has 
specially  agreed  that  parate  (immediate)  execution  shall  take  place  on 
his  property,  without  judicial  decree,  in  respect  of  a  certain  claim, 
and  the  creditor  cedes  the  claim,  the  right  to  parate  execution  is 
considered  to  be  ceded  as  well.  In  this  place  Voet  contemplates  the 
possibility  of  parate  execution ;  but  in  another  part  of  his  Com* 
mentaries  (20,  5  §  6)  he  lays  it  down  clearly  that  parate  execution 
cannot  take  place  without  an  order  of  Court.  Van  Leeuwen 
{Commentaries f  5,  8,  8)  says  clearly  that  parate  execution  without 
prerious  legal  proceedings  cannot,  according  to  Boman-Dutch 
Law,  be  stipulated  for.  This  expression  was  somewhat  modi- 
fied by  De  Villiers,  C.J.,  in  Cape  of  Good  Hope  Bank  vs.  MeUe  (10 
S.  C.  289),  where  it  was  said :  ^'  As  a  consequence  of  the  care 
with  which  our  law  guards  the  pledgor  against  any  abuse  of  the 
pledgee's  rights,  the  latter  is  not,  as  a  general  principle,  allowed  to 
sen  the  thing  pledged  without  the  authority  of  a  Court  of  justice  if 
the  debtor  objects.'*  This  view  is  based  on  the  authority  of  Voet. 
Van  der  Eeessel  (§  480)  says,  on  the  authority  of  Bynkershoek 
{QiMestiones  juris  privatif  50,  2,  18),  that  a  stipulation  permitting 
parate  execution  is  not  invalid ;  and  Van  der  Linden  (Institutes,  1, 
12,  5 ;  Jtito,  p.  97)  says  that  a  judgment  of  the  Court  is  ako 
necessary  for  the  sale  of  movables  which  have  been  validly  pledged 
by  delivery  (pond  ter  minne).  We  have  thus  two  views  of  the 
subject.  One  is,  that  the  creditor  may  not  even  stipulate  for  the 
right  of  selling  the  property  pledged  hj  parate  execution ;  this  is  the 
position  taken  by  Van  Leeuwen,  Grotius  {Introduction,  2,  48,  41 ; 
Moiosdorp,  p.  192),  Merula  (Manier  van  Procederen,  4, 100, 1, 10), 
Gbroenewegen  {De  Legibus  Abrogatis,  2,  8  §  1),  Van  Alphen  {Papegay, 
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1,  p.  607),  and  Neostadius  {Decisions  of  the  Supreme  Court).  The 
other  view  is,  that  the  parties  may  agree  upon  conferring  a  right  on 
the  creditor  by  parate  execution,  but  that  the  debtor  may  object  to 
such  parate  execution,  in  which  case  an  order  of  Court  will  have  to  be 
obtained ;  and  it  is  supported  by  Voet,  Van  der  Linden,  Van  der 
Keessel,  Bynkershoek,  and  Van  Zutphen  (Neerlands  Praktyk,  p.  696, 
No.  5).  In  view  of  this  conflict  of  authority,  it  seems  better  to 
follow  the  more  modem  view  taken  in  Cape  of  Good  Hope  Bank  vs. 
Melle,  although  that  is  based  upon  Voet.  Perhaps  the  best  expres- 
sion of  the  law  as  it  stands  is  that  given  by  Kotzd,  C.J.,  in  his  note 
to  Van  Leeuwen.  He  says :  ''  It  is  possible  that  in  South  Africa 
the  Courts  of  law  may  sanction  a  private  sale  by  the  creditor  of  a 
chattel,  e.g.,  a  watch  or  ahorse,  given  in  pledge,  where  such  has  been 
agreed  upon :  but  they  will  not  favour  such  a  practice,  and  will 
certainly  not  extend  it  to  immovable  property,  or  movable  property 
of  considerable  value  "  (18,  4  §  12). 

872.  Personal  privileges,  which  exist  in  respect  of  a  particular 
person,  and  are  not  attached  to  the  claim  or  right  of  action,  do  not 
pass  by  transfer,  that  is,  they  cannot  be  ceded.  It  would  at  first 
sight  appear  that  patent  rights  or  trade  marks  are  subject  to  this 
rule  ;  but,  on  investigation,  it  will  appear  that  such  is  not  the  case. 
Originally,  the  only  form  which  what  we  now  know  as  patent  rights 
assumed  was  that  known  as  monopoly,  which  was  granted  by  special 
grace  or  favour  of  the  Head  of  the  State  to  a  particular  indiriduaL 
In  other  words,  a  particular  individual  was  favoured,  and  had  the 
exclusive  right  to  deal  in  a  certain  thing.  But  the  policy  of  modem 
law  is  against  the  conferring  of  exclusive  rights  to  trade  or  of 
manufacturing  monopolies.  Thus  modem  patent  rights  are  granted 
in  respect  of  new  inventions,  or  of  new  improvements  not  in  use  in 
a  country ;  and  trade  marks  are  granted  in  respect  of  special  adapta- 
tions in  the  nature  or  use  of  articles  of  trade.  Literary  copyrights 
belong  to  the  same  category;  for,  although  literary  productions, 
more  so  even  than  inventions  in  science  and  manufactures,  are  the 
products  of  a  man's  own  genius,  yet  the  granting  of  copyright  has 
no  reference  to  the  personal  ability  of  the  author,  but  is  solely 
concerned  with  the  finished,  completed  literary  work.     The  subject 
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is  not  very  fully  treated  of  by  Roman-Dutch  authorities.  Grotius 
(Dutch  ConsuUaHonSy  8,  No.  187)  says  that  a  patent  granted  in 
respect  of  an  invention,  and  not  of  a  certain  person,  can  be  ceded 
and  transferred  to  another.  The  same  jurist  says  that  the  holders 
of  a  patent  right  can,  in  case  of  infringement,  apply  to  the  local 
judicial  officer  for  relief,  and  suchjudicial  officermay  take  whateversteps 
he  may  deem  effectual  for  the  purpose  of  affording  relief  (18,4  §  12). 

Ab  to  patents,  see  the  special  patent  laws  of  South  Africa— in  Gape  Colony, 
Act  17, 1860;  in  the  Transvaal,  Proclamation  No.  22,  1902 ;  in  the  Orange  Eiver 
Colony,  Chapter  cxii.  of  the  Statute-book;  and  in  Natal,  Law  No.  4,  1870.  As 
to  judicial  decisions  on  patent  rights,  see  BoosS*$  Trustee  vs.  BoosS  (9  S.  C.  467), 
m  which  it  was  held  that  the  trustee  of  an  insolvent  estate  could  not  daim,  as 
part  of  the  assets  of  the  estate,  the  right  to  letters  patent  obtained  by  the  insolvent 
in  respect  of  an  invention  made  by  him  since  his  insolvency;  Hay  vs.  The 
African  Gold  Recovery  Co.  (Off.  Bep.  Transvaal,  1895,  p.  213,  and  13  C.  L.  J. 
303) ;  Edison-Bell  Phonograph  Co.  vs.  Garlick  (9  C.  T.  B.  600) ;  Mc Arthur 
&  Co.  vs.  Siemens  (6  C.  L.  J.  177) ;  Andrew  vs.  Robinson  O.  M,  Co.  (K  &  B.  177 ; 
11  0.  L.  J.  228) ;  African  Gold  Recoifery  Co.  vs.  Lace  (K.  &  B.  282) ;  African 
Gold  Recovery  Co.  vs.  Croum  Reef  G.  M.  Co.  (16  C.  L.  J.  209);  Edison-Bdl  Co. 
vs.  Hasken  (10  C.  T.  B.  636) ;  and  Edison-Bell  Co.  vs.  Brittain  (12  C.  T.  B.  220). 

Trade  marlL9  are  regulated,  in  Cape  Colony,  by  Acts  No.  22,  1877,  No.  27, 
1891,  and  No.  12,  1895;  in  the  Transvaal,  by  Proclamation  No.  23,  1902;  in 
Orange  Biver  Colony,  by  Law  No.  18,  1893,  and  Chapter  cxii.  of  the  Statute- 
book  ;  and  in  Natal,  by  Law  No.  4,  1885.  For  judicial  decisions,  see  Mills  vs. 
Satnumd  (4  S.  230);  Comhrinck  &  Co.  vs.  Be  Kock  (5  S.  C.  405);  Rose  &  Co. 
vs.  MiXier  (Transvaal  H.  C.  1891) ;  Feek,  Frean  dk  Co.  va  Carr  db  Co.  (8  C.  T.  B. 
207 ;  15  S.  C.  172) ;  Koch  and  Dixie  vs.  Avenarius  (8  C.  T.  B.  232 ;  15  S.  C.  200) ; 
Ruffd  vs.  Registrar  of  Deeds  (9  C.  T.  B.  100;  16  S.  C.  141 ;  17  C.  L.  J.  114); 
Wordon  and  Pegram  vs.  Ariston  Mineral  Water  Co.  (17  C.  L.  J.  176) ;  Lewis  vs. 
H6U  and  HoU  (4  C.  T.  B.  115 ;  11  C.  L.  J.  199) ;  Frankau  vs.  Pope  (4  C.  T.  B. 
210;  11  C.  L.  J.  209);  Lewis  vs.  Lazarus  (6  C.  T.  B.  429;  14  C.  L.  J.  125) ; 
BieterU  vs.  Shirk  (6  C.  T.  B.  368;  14  C.  L.  J.  49) ;  WHght  &  Co.  vs.  Royal 
Baking  Powder  Co.  (8  C.  T.  B.  11 ;  15  S.  C.  9) ;  Reiners,  Von  Laer  &  Co.  vs. 
Ftkr  (9  S.  C.  306) ;  MarUll  &  Co.  vs.  Paarl  Berg  Wine  Co.  (12  S.  C.  236) ;  Price 
Patent  Candle  Co.  vs.  Everitt  &  Co.  (11  S.  C.  213) ;  Rose  &  Co.  vs.  Thomson  (8 
G.  W.  B.  168) ;  Somervell  Brothers  vs.  Cuthbert  A  Co.  (1 2  S.  C.  252) ;  Lever  Brothers 
vs.  Nannucci,  Limited  (10  C.  T.  B.  660) ;  and  Bruce  vs.  Cornwall  (Buch.  *69, 295). 

As  to  copyright,  see  Cape  Acts  No.  2,  1873,  No.  4,  1888,  and  No.  18,  1895; 
Transvaal  Law  No.  2,  1887 ;  Natal  Act  No.  17,  1897 ;  and  Dickens  vs.  Eastern 
Province  Herald  (4  S.  33)  and  Edxoardes  va  Pollard  and  Chester  (9  C.  T.  B.  31). 

878.  The  cessionary  of  an  action  or  right  of  action  is  subject  to 
the  same  defences  as  the  cedent  (transferor)  would  have  been  sub- 
jected to,  had  he  not  ceded  his  right.  Thus,  set-off  may  be  pleaded 
against  the  purchaser  of  a  right  of  action ;  and,  similarly,  any 
exceptions  in  law.    Where  the  case  is  of  such  a  nature  that  it 
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entails  on  the  plaintiff  the  necessity  of  producing  accounts,  vouchers, 
ledgers,  and  the  like,  the  transferee  must  produce  the  same.  The 
transferee  of  a  right  of  action  must  content  himself  with  the 
ordinary  legal  rights  of  the  transferor,  and  he  cannot,  in  respect  to 
such  right,  avail  himself,  as  against  the  defendant,  of  any  privilege 
which  was  personal  to  him  (the  cessionary)  alone,  and  which  was 
not  transferred  to  him  by  the  cedent  (transferor).  The  foregoing 
sentence  represents  Yoet's  statement  of  the  law  on  the  subject; 
but  his  meaning  is  rendered  somewhat  doubtful  by  his  subsequent 
statement  in  the  same  section  (IS),  that  ''this  is  so  unless  the 
privilege  be  purely  personal ;  if  it  be,  it  seems  that  the  transferee 
ought  not  to  be  deprived  of  it."  Voet  refers  for  comparison  to  a 
previous  part  of  his  commentary  (5,  1  §  109  and  6,  1  §  126),  in 
which  he  treats  of  persons  privileged  in  lawsuits,  the  law  laid  down 
by  him  with  regard  to  such  persons  being  now  obsolete.  From  this, 
and  the  statement  of  Colquhoun  (§  1757)  that  "  the  cessionary  [in 
Boman  Law]  is  at  liberty  to  use  his  own  privileges  in  pursuit  of 
his  right,  notwithstanding  that  the  cession  has  been  made  without 
consideration,''  and  bearing  in  mind  that  the  Roman  Law  practice 
with  regard  to  privUegia  is  discouraged  in  modern  law,  we  arrive  at 
tiie  following  conclusions  of  law  :  (1)  a  cessionary,  as  a  general  rule, 
can  only  avail  himself  of  the  same  rights  as  his  principal ;  (2)  a 
cessionary  cannot  avail  himself,  as  against  the  debtor,  of  a  privil^e 
(priviUgium)  granted  him  by  the  Crown ;  (8)  a  cessionary  may  avail 
himself  of  such  special  rights,  in  the  conduct  of  his  case,  as  are 
granted  by  general  law  to  all  persons  of  the  class  to  which  he  belongs. 
That  is,  if  he  be  a  minor,  he  will  be  entitled  to  a  curator  ad  litem, 
for  the  purpose  of  assistance  in  the  suit ;  and  similar  modifications 
will  take  place  in  the  case  of  lunatics,  bankrupts,  and  others 
(18,  4  §  18). 

874.  Where  a  person  sells  a  right  of  action  the  vendor  must 
warrant  the  existence  of  a  debtor  who  owes  either  the  sum  of  money 
represented  by  the  right  in  question,  or  the  quantity  of  goods,  or  the 
particular  thing  to  be  delivered  to  the  vendor.  But  he  is  not 
responsible  for,  and  need  not  warrant,  the  solvency  of  the  debtor^ 
nor  the  sufficiency  of  any  surety  or  sureties  who  may  have  become 
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bound  for  the  debt  or  for  any  property  which  may  have  been  pledged 
to  secure  it,  unless  there  is  an  express  agreement  to  the  contrary, 
or  unless  there  is  firaud  on  the  part  of  the  vendor.  These  principles 
were  applied  in  a  case  where  A.,  being  in  difficulties  in  October,  1848, 
ceded  a  mortgage  bond  for  6251.  to  B.,  who  in  return  paid  the  sum 
of  4002.  in  cash,  and  also  ceded  to  A.  an  acknowledgment  of  debt 
for  2261.,  signed  by  G.  This  acknowledgment  was  dated  January, 
1847,  and  contained  a  promise  to  pay  within  a  year.  On  cession 
thereof  to  A.  it  was  indorsed  by  B.  The  note  was  presented  by  A. 
to  C,  who  promised  to  pay,  and  some  time  after  did  pay  part  of  the 
2251.  to  A.  In  January,  1850,  G.  became  insolvent.  A.  then  sued 
B.,  the  cedent,  for  the  balance  due  on  the  note.  It  was  decided 
(De  Viliiers  vs.  Du  Toit,  2  S.  282)  that  the  document  had  been 
handed  over  as  cash,  and  that  A.  could  not  succeed,  as  B.  was  not 
bound  to  warrant  G.'s  solvency  (18,  4  §  14). 

875*  According  to  Roman  Law,  a  person  who  transfers  a  right  of 
action  can  still  compel  the  debtor  to  make  payment,  whether  the 
debtor  is  aware  of  the  transfer  or  not,  and  the  debtor  is  discharged 
if  he  pays  the  cedent  before  receiving  notice  from  the  cessionary 
that  he  is  to  pay  the  latter ;  while  the  cedent  must  account  to  the 
cessionary  for  whatever  amount  he  has  received  from  the  debtor 
(cited  in  Amholz  vs.  Tvlhagh  Divisional  Council^  Buch.  1868,  p.  89). 
But  the  Roman-Dutch  Law  is  different.  By  the  transfer  or 
cession  of  an  action  all  the  rights  of  the  transferor  or  cedent  are 
extinguished,  **  so  that  the  cessionary  only,  and  not  the  cedent, 
can  compel  an  unwilling  debtor  to  discharge  his  debt "  (Fick  vs. 
Bierman^  2  S.  C.  84),  even  though  no  notice  has  been  given  by 
the  transferee  to  the  debtor  that  he  is  not  to  pay  the  transferor 
(cedent).  The  latter  statement  as  to  notice  is  in  accordance  with 
what  was  said  in  Jacohsohn's  Trustee  vs.  Stcmdard  Bank  (9  G.  T.  R. 
190) :  **  By  the  law  of  some  countries  notification  of  the  cession 
to  the  debtor  is  required  to  complete  it,  but  by  the  law  of  this 
(Gape)  Colony  [that  is,  the  Roman-Dutch  Law]  the  cession  may 
be  complete  without  such  notification."  The  rule  laid  down  in 
Pick  vs.  Bierman  was  applied  i6  Wetzlar  vs.  General  Insurance  Co. 
(S  S.  C.  86),  where  A.,  who  owed  B.  200Z.,  ceded  to  him  as  collateral 
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security  a  fire  insurance  policy  for  1,0001.  The  property  in«ired 
was  destroyed  by  fire,  and  the  value  of  the  loss  was  assessed  at 
750L  The  insurance  company  was  sued  by  B.,  and  he  was  held 
entitled  to  judgment  for  the  whole  amount  of  7601.  In  other  words, 
where  a  policy  or  similar  instrument  is  ceded  as  a  collateral  security, 
the  effect  of  the  cession  will  be  to  constitute  it  a  pledge  of  the 
policy,  but  (says  De  Yilliers,  C.J.)  **  so  long  as  the  debt  (for  which 
the  security  was  given)  is  unpaid,  the  pledge  is  quite  equal  to  a 
cession,  so  £bu*  as  the  cessionary  is  concerned."  This  view  was 
taken  in  Trautman  vs.  Imperial  Fire  Insyrance  Co.  (12  S.  C.  88). 
In  that  case  a  fire  insurance  policy  had  been  effected  on  a  building, 
and  was  thereafter  ceded  to  a  creditor  of  the  person  insured  as 
additional  security  for  the  debt.  The  building  was  burnt,  and  was 
rebuilt  by  the  insurers  under  a  clause  in  the  policy  which  gave 
them  the  option  of  rebuilding.  The  party  insured  (the  cedent  of 
the  policy)  instituted  an  action  against  the  company  to  recover 
damages,  alleging  that  the  building  had  been  negligently  and 
inefficiently  restored.  It  was  held  that  so  long  as  the  debt  to  the 
cessionary  was  not  paid  by  the  cedent  the  cessionary  alone  could 
sue  on  the  policy.  This  decision  is  in  complete  accordance  with 
that  in  Wetzlar  vs.  General  Insurance  Co.  (above).  In  both  cases  a 
policy  was  pledged  as  security  for  a  debt;  in  both  cases  such 
pledge  was  regarded  as  a  cession,  and,  as  the  pledge  had  not  been 
redeemed  and  the  cession  revoked,  the  cessionary  alone  was  held 
entitled  to  recover.  But  if  a  debtor,  being  ignorant  of  the  transfer 
or  cession  of  the  right  of  action  against  him,  pays  the  transferor  in 
good  faith,  he  will  not  be  liable  to  pay  the  transferee  or  cessionaiy, 
although  he  will  be  liable  if  he  has  received  notice  of  the  cession 
from  the  cessionary.  If  the  debtor  is  aware  of  the  cession,  even 
though  he  has  not  had  notice  from  the  cessionary,  he  cannot 
make  a  binding  compromise  (transactio)  with  the  cedent  or 
transferor ;  and  he  must  pay  the  transferee  or  cessionary  when 
caUed  upon  to  do  so,  unless  he  has  previously  paid  the  cedent 
in  good  faith  (18,  4  §  16). 

876t  The  cedent  and  the   cessionary  may  withdraw  firom  the 
cession  by  mutual  consent,  and  in  that  case  all  the  rights  of  the 
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cedent  revive ;  but  a  mere  breach  of  the  conditions  on  which  the 
right  of  action  was  sold  to  the   cessionary  does   not  entitle  the 
cedent  to  be  reinstated  in  his  former  rights,  and  the  cedent  will 
only  have^  as  against  the  cessionary,  the  ordinary  remedies  of  a 
vendor  against  a  purchaser.     The  sale  of  a  right  of  action  may  be 
rescinded  in  the  same  way  as  the  sale  of  any  other  thing.    Where 
a  right  of  action  has  been  ceded  to  two  or  more  persons,  the  first 
cessionary  or  transferee  is  entitled  to  priority  as  regards  enforce- 
ment of  the  claim,  provided  he  has  paid  the  purchase  price  for  such 
right  of  action  or  had  credit  given  him  for  it.     But  a  step  farther 
was  taken  in  Morkel  vs.  Holm  (2  S.  C.  57),  where  it  was  laid  down 
that  if  there  is  a  complete  cession  (in  the  case  in  question,  of  a 
policy)  to  one  party,  a  subsequent  cession  to  another  party  can 
confer  no  legal  rights  upon  the  second  cessionary.    But  it  seems 
that  the  decision  would  have  been  otherwise  had  there  not  been 
notice  of  the  cession  coupled  with  the  absence  of  an  indorsement 
of  the  cession  on  the  policy.     We  have  already  seen  that  the  Lex 
Anastoiiana  provided  that  the  purchaser  of  a  claim  should  not  exact 
more  from  the  debtor  than  he  himself  paid   for  it,  even  though 
the  vendor  should  have  declared  that  it  was  partly  a  gift    and 
partly  a  sale   on  his  part,   and,  further,  that  when   a  debtor  is 
sued  on  a  ceded  right  of  action  he  might  require  the  plaintiff  to 
declare  on  oath   for  what  price  he  bought    the  claim,  in  which 
case  the  debtor  may  discharge  himself  by  tendering  that  amount. 
But  this  rule  of  the  Lex  Anastasiana  has  been  abrogated  by  disuse 
so  fiu-  as  South  Africa  is  concerned :  and  it  appears  not  to  be  in 
force  in  any  other  part  of  the  world  where   Roman-Dutch  Law 
prevails  (18,  4  §§  16—20). 

In  Van  der  Byl  &  Co,  vs.  Findlay  and  Kihn  (9  S.  C.  178),  where  a  lessor  ceded 
the  lease  <^  certain  premises,  by  indorsement  on  the  lease,  as  collateral  security 
for  a  debt  due  to  the  cessionary,  it  was  held  that,  in  the  absence  of  proof  that  the 
debt  due  to  the  cessionary  (plaintiff)  had  been  paid  by  the  lessor,  the  former 
could  sue  the  lessee  (defendant)  for  the  rent  without  first  excnssing  the  lessor, 
having  aU  the  rights  of  a  cessionary. 

As  to  the  abrogation  .of  the  Lex  Anastaaiana  by  disuse,  see  Deschamps  vs. 
Van  Onsdin  (6  E.  D.  0.  22),  Seavilh  vs.  Colley  (9  S.  0.  39),  McHattie  vs.  Filmer 
(0.  R,  8.  A.  B.  1894,  pt.  4,  p.  49),  Code  (4,  35,  23),  Van  der  Keessel  (§§  663. 
664),  Sande  {On  Cemon  o/Adions,  11,  25),  Van  der  Linden  (iMtittOes,  1,  1,  7; 

3  E  2 
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JtOa,  p.  6 — as  to  the  effect  of  customs),  Digest  (1,  3,  32),  Yoet  (1,  3  $  37),  and 
Mac^eldey  (SyUem  of  Law,  § ; 


877*  As  to  proof  of  a  cession,  the  most  concise  statement  of 
Boman-Dutch  jurisprudence  on  the  subject  is  that  of  De  Yilliers, 
C.J,,  in  Wright  <t  Co.  vs.  Colonial  Government  (8  S.  C.  269): 
**  The  law  •  •  .  requires  no  particular  form  of  words  for  the  purpose 
of  effecting  a  complete  cession  of  action.  What  it  does  require  is 
that  the  intention  to  effect  the  cession  should  be  clear  and  beyond 
doubt,  and  that  no  further  act  should  be  necessary  to  complete  the 
cession."  It  was  shown  that  in  Fick  vs.  Bierman  (2  S.  C.  26)  an 
oral  cession  was  relied  upon,  **  but  the  Court  held  that,  although  a 
writing  was  not  essential,  a  loose  understanding  such  as  had  been 
deposed  to  could  not  be  taken  to  amount  to  such  a  complete  transfer 
of  the  alleged  cedent's  rights  as  to  avail  against  his  creditors  in 
insolvency."  In  Mills  vs.  Trustees  of  Benjamin  Brothers  (Buch. 
1876,  p.  115)  it  was  held  that  the  mere  fact  that  a  bill  of  exchange 
in  favour  of  A.  had  been  obtained  by  B.  from  one  branch  of  the 
Standard  Bank  upon  another  branch  of  the  same  bank,  for  the 
purpose  of  paying  a  debt  due  by  B.,  did  not  amount  to  a  cession  of 
the  right  to  the  money  in  favour  of  A.  ''  The  bill  had  been  obtained 
for  the  purpose  of  being  sent  to  A.,  but  in  fact  it  was  not  sent,  and 
the  Court  held  that  the  cession  was  not  complete."  In  McGregor's 
Trustees  vs.  SUberbauer  (9  S.  C.  86)  it  was  said :  "  Such  a  right  (of 
action)  is  conveyed  as  soon  as  the  vendor  has  done  everything  in  his 
power  to  divest  himself  of  his  right  of  action." 

In  Wright  &  Co.  va  Colonial  Oovemment  it  was  said,  with  reference  to  Fick 
vs.  Bierman  and  Mills  vs.  Trustees  of  Benjamin  Brothers :  *'  In  both  cases  the 
Ck>urt  took  for  granted  that  if  an  insolvent  had  been  divested  of  his  right  of 
action  against  his  debtor,  and  had  before  insolvency  transferred  his  right  for 
valuable  consideration,  the  cessionary  would,  in  competition  with  the  creditors 
of  the  insolvent,  be  entitled  to  the  benefit  of  the  proceeds  recovered  from  the 
debtor.  The  same  rule  would  apply  d  fortiori  to  any  competition  arising  with 
a  subsequent  cessionary.  If  the  first  cession  was  completed  before  the  execution 
of  the  second  one,  the  first  must  prevail."  See  also  Trautman  vs.  Imperial 
Insurance  Co.  (12  S.  C.  38). 

Similar  rules  have  been  laid  down  by  the  Supreme  Court  of  Natal  in  McFeil 
vs.  Robertson's  Trustees  (3  N.  L.  R  18),  where  it  was  held  that  (1)  rights  of  action 
are  ceded  by  any  expression  of  intention  for  the  purpose  on  the  part  of  the  coder 
or  cessionary ;  (2)  sdl  obligations  or  rights  of  action  which  pertain  to  the  goods 
of  the  coder  can,  with  but  few  exceptions,  be  ceded  without  the  consent  of  the 
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debtor;  (3)  a  hope  of  a  future  right  of  aotion  may  be  effectually  transferred 
Qnovicled  this  does  not  oonflict  with  the  rule  prohibiting  a  contract  for  the  sale 
of  the  uncertainty  of  a  suit — quota  litis :  Bollard  vs.  Zietsman,  6  N.  L.  B.  93], 
and,  similarly,  a  debt  due  on  a  condition  or  on  a  future  day,  and  all  debts  or 
other  property  in  litigation;  (4)  the  cession  cannot  be  reyoked  against  the 
cessionary's  consent,  nor  a  second  cession  by  the  coder,  if  not  always,  at  least 
after  notice  to  the  debtor.  It  will  be  seen  that  what  this  decision  lays  down  as 
to  notice  is  somewhat  at  variance  with  the  views  above  expressed  as  to  the 
bearing  of  Boman-Dutch  Law  on  the  subject.  The  rule  as  to  the  sale  of  a 
quota  liUi  only  prohibits  the  sale  of  a  right  of  action  where  the  consideration  or 
purchase  price  of  such  right  of  action  passes  or  is  paid  after  the  institution  of 
the  suit  (above,  §  764). 

(4)  Bisks  and  Benefits. 

878.  The  term  "risk"  (periculum)  includes  every  loss,  incon- 
venience, disadvantage,  or  calamity  which  may  befall  the  thing 
which  is  the  subject  of  sale — ^for  example,  in  the  case  of  an  animal, 
death,  escape,  or  physical  injury ;  in  the  case  of  landed  property, 
earthquake ;  in  the  case  of  a  house,  fire  or  destruction  (falling  down 
or  collapse)  ;  in  the  case  of  a  vessel,  shipwreck ;  in  the  case  of  wine, 
mustiness,  acidity,  or  spilling;  and,  generally,  any  corruption, 
deterioration,  destruction,  or  misappropriation.  As  a  general  rule, 
8o  soon  as  a  sale  has  been  perfected  by  consent  all  the  risk  attaching 
to  the  thing  sold  Mis  upon  the  purchaser,  even  if  the  thing  has  not 
yet  been  delivered  or  the  price  paid ;  and,  under  these  circumstances, 
once  the  contract  has  been  completed,  the  risk  would  fall  upon  the 
purchaser  even  if  the  thing  sold  were  totally  destroyed.  The  case 
now  under  consideration  is  that  of  a  specific  thing.  There,  so  soon 
as  both  parties  agree  to  the  sale,  the  thing  is  marked  o£f  and 
determined  to  be  the  property  of  the  buyer,  even  if  there  is  no 
delivery;  for  the  mere  contract  of  sale  imposes  on  the  vendor  a 
liability  to  deliver.  There  is  no  possible  doubt  that  the  rule 
Periculum  rei  venditae  nondum  traditae  est  emtoris  (the  risk  attaching 
to  a  thing  sold,  but  not  yet  transferred,  falls  on  the  purchaser) 
contemplates  the  case  where,  on  account  of  want  of  tradition  or 
transfer,  no  property  has  passed  to  the  buyer  {Terrington  vs.  Simpson^ 
2  M.  114 ;  Cohen  vs.  Wessels,  4  S.  C.  128).  In  Poppe,  Schtailioff  and 
Quttery  vs.  Mosenihal  dc  Co.  (Buch.  1879,  p.  91),  A.,  a  merchant  at 
Cape  Town,  sold  to  B.,  a  merchant  at  Port  Elizabeth,  200  hogsheads 


746  THE  LAW  OF  CONTRACTS. 

of  brandy.  The  plaintiflfs  (A.)  had  reserved  a  quantity  of  brandy  in 
one  of  their  stores  to  meet  the  sale,  and  had,  moreover,  over  sixty 
other  casks  of  brandy  in  stock.  There  was  no  marking  of  die 
hogsheads  sold  to  B.  until  the  time  of  shipment,  nor  were  they 
distinguished  in  any  way  from  the  remainder  of  A/s  stock.  It  was 
possible  to  complete  the  order  from  other  casks  than  those  contained 
in  the  store  above  mentioned.  While  the  casks  were  lying  in  A/s 
store,  an  excise  duty  was  imposed  by  the  Cape  Legislature, 
amounting  to  one  shilling  per  gallon  on  stocks  of  brandy  in  hand. 
The  seller  paid  duty  on  ninety  hogsheads,  and  shipped  and  delivered 
them  to  B.,  whom  he  now  sued  for  the  amount  of  duty.  It  was 
said  by  De  Villiers,  C.J. :  "It  seems  perfectly  clear  that  both 
under  the  Act — ^No.  2,  1878 — and  under  the  ordinary  [Roman- 
Dutch]  law  of  this  [Cape]  Colony  the  plaintiffs  cannot  claim  from 
the  defendants  the  amount  of  the  duty  for  this  brandy,  which  had 
not  yet  been  delivered.  The  case  of  Marais  vs.  Deare  and  Dietz 
(Buch.  1878,  p.  170)  seems  to  me  to  decide  this  point.  .  .  •  The 
Court  there  held  that  there  had  been  no  appropriation,  no  setting 
aside  of  the  brandy  on  behalf  of  the  purchasers,  and  therefore  the 
risk  did  not  accrue  to  them  ;  and  in  so  deciding  I  think  the  Court 
acted  in  accordance  with  all  the  authorities  adduced.  .  .  .  Every 
authority  quoted  shows  that  there  must  not  only  be  an  intention  to 
appropriate,  but  an  act  of  the  will  on  the  part  of  the  seller  showing 
that  he  really  intended  so  to  appropriate.  In  the  present  case  there 
was  no  such  act  whatever.  Nothing  was  done  with  the  brandy, 
which  happened  to  be  in  the  stores  in  Castle  Street  at  the  time  of  the 
purchase,  in  the  way  of  setting  it  aside  for  the  purchasers;  and, 
according  to  one  of  the  witnesses,  the  casks  were  not  even  marked 
until  the  time  of  delivery.  Clearly,  therefore,  in  the  event  of  a  fire 
having  taken  place,  the  loss  would  have  had  to  be  borne  by  the 
sellers,  and  not  the  purchasers,  and,  cb  fortiori,  if  a  duty  came  into 
operation,  it  was  the  person  in  whose  hands  the  brandy  was  at  the 
time  such  duty  came  into  effect  who  had  to  pay  the  duty,  and  not 
the  person  into  whose  hands  it  was  intended  to  go"  (18,  6  §  1). 

In  TerringUm  vs.  Simpawi  a  specific  thing  had  been  sold,  and  from  the  moment 
the  parties  agreed  upon  the  sale  the  risk  passed  to  the  purchaser.    But  in  Foppe^, 
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Schunhojf  and  CfuUery  t0.  MoaentJuU  Jt  Co,  there  was  a  sale  of  fungibles,  using 
the  word  in  the  sense  of  things  that  are  weighed,  measured,  or  counted  out 
{quae  pondere  numero  meruurave  constant).  The  fungibles  had  not  yet  been 
tpeoifioally  appropriated  to  the  purchaser;  that  is,  the  thing  sold  was  as  yet 
undetennined,  and  therefore,  no  specific  thing  having  been  sold,  the  seller  had  to 
bear  any  loss  in  connection  with  the  things  sold,  btU  not  yet  set  apart.  See  also 
Pothier  on  Sale  (pt  2,  c  1,  §{  42,  43) ;  Van  Leeuwen  {Cens.  For.  4,  19,  5,  7) ; 
Orofcius  {Introduction,  3,  14,  34 ;  ScJiorer,  §  366 ;  Maasdorp,  p.  249  and  p.  601) ; 
Van  der  Keeesel  (§  639);  GarpEOvius  {Legal  Definitions,  2,  26,  20);  Faber  (On 
the  Code,  4,  41,  8);  Wissembach  {On  the  Pandects,  1,  35,  27);  Van  Leeuwen 
{Commentaries,  4,  17,  2,  and  8;  2  Kotzi,  131,  132,  and  138). 

879.  Although  specified  property  which  has  been  sold  is  at  the 
risk  of  the  buyer,  when  the  sale  has  been  agreed  upon,  the  vendor 
is  answerable  before  delivery  for  loss  resulting  thereto  by  reason  of 
fraud  or  of  negligence,  whether  gross  or  slight,  on  his  part.  But 
the  vendor  is  not  liable  for  the  very  lowest  degree  of  negligence 
{adpa  levisrima),  unless  he  has  expressly  undertaken  the  custody  of 
the  property,  in  which  case  his  liability  will  be  total.  But  he  will, 
in  any  case,  not  be  responsible  for  accident  or  for  the  act  of  a  third 
party,  such  as  robbery,  theft,  or  injury;  and  in  that  case  he  need 
only  cede  to  the  purchaser  such  rights  of  action  as  he  may  have 
against  the  third  party  in  respect  of  such  robbery,  theft,  or  injury. 
But  the  vendor  may  specially  contract  to  provide  against  accident, 
in  which  case  he  will  be  liable.  And  if  the  vendor  makes  default  in 
deUvery,  be  is  answerable  for  accidental  loss,  total  or  partial,  in 
connection  with  the  thing  sold  after  the  date  of  such  default,  if  such 
loss  would  not  have  accrued  had  the  article  sold  been  in  the 
possession  of  the  purchaser.  As  we  have  seen,  no  risk  passes  to  the 
purchaser  in  the  case  of  fungibles  (things  that  have  to  be  weighed, 
measured,  or  counted  out)  so  long  as  particular  fungibles  have  not 
been  apportioned  to  the  purchaser.  In  the  same  way,  if  fungibles 
are  sold  subject  to  their  being  tested,  the  risk  does  not  pass  to  the 
purchaser  so  long  as  the  test  has  not  been  applied  and  pronounced 
satisfactory.  If  the  fungibles  have  been  sold  without  reference  to 
their  quality  (per  aversioneni),  the  risk — for  instance,  that  of  sour- 
ness or  mustiness  in  case  of  wine — passes  to  the  purchaser  as  soon 
as  the  parties  have  agreed  upon  the  sale,  unless  the  vendor  knew 
that  the  existing  quality  of  the  wine  would  not  last  imtil  the  day 
when  it  was  to  be  taken  away  and  failed  to  warn  the  buyer,  or  took 
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upon  himself  the  risk  of  any  deterioration  in  the  quality  or  other- 
wise during  a  certain  period ;  or  unless  the  vendor  made  a  statement 
as  to  the  quality  of  the  wine  whereby  the  buyer  was  induced  to 
delay  taking  delivery,  and  the  wine  deteriorated  in  quality  without 
any  extraneous  agency ;  or  unless  the  vendor  was  bound  by  agree- 
ment or  any  special  law  to  take  good  care  of  what  was  sold,  and 
failed  to  do  so.  Where  fungibles  are  sold  subject  to  a  test,  the  risk 
passes  to  the  buyer  as  soon  as  he  makes  the  test  and  approves  of  the 
article  or  articles  sold.  Where  fungibles  that  are  sold  subject  to 
test  have  been  set  apart,  marked,  or  otherwise  distinguished,  the 
risk  will,  notwithstanding  this,  remain  with  the  vendor  until  the 
test  has  been  made  and  the  articles  approved  of.  The  buyer  may 
make  his  test,  if  no  time  for  testing  has  been  fixed,  at  any  time  he 
pleases,  provided  he  does  so  within  a  reasonable  time.  If  such 
reasonable  time  elapses,  the  vendor  may  call  upon  the  buyer  to 
complete  his  test,  and  on  the  buyer's  failure  or  further  delay  the 
vendor  may  treat  the  transaction  as  at  an  end,  and  sell  the  articles 
to  another  purchaser.  Where  the  test  is  to  be  made  on  a 
particular  day,  and  the  test,  through  the  fault  of  the  vendor,  is  not 
made  on  that  date,  the  risk  will  attach  to  him  even  after  that  date; 
but  if  the  fault  is  that  of  the  buyer,  the  sale  will  be  at  an  end,  and 
the  vendor  may  sell  the  things  to  a  third  party  without  giving  tke 
buyer  a  further  opportunity  to  make  a  test  The  foregoing  state- 
ments refer  to  an  alteration  in  the  quality  of  the  things  sold.  But 
the  risk  of  loss  or  destruction — ^that  is,  risk  regarding  quantity- 
does  not  pass  to  the  purchaser  until  the  things  have  been  measured 
out  and  appoi*tioned.  If,  however,  fungibles  are  sold  without 
reference  to  quantity,  that  is,  without  having  to  be  weighed, 
measured,  or  counted  out,  the  risk  passes  to  the  buyer,  as  in  the 
case  of  things  that  are  not  fungibles,  from  the  moment  when  the  sale 
has  been  agreed  upon,  even  before  delivery.  Thus  where  a  person 
sells  all  the  wine  in  a  particular  cask,  and  it  is  agreed  that  the  price 
shall  be  proportioned  to  the  quantity  of  wine  which  the  cask  is 
found  to  contain,  the  risk  at  once  passes  to  the  purchaser.  But  if 
only  a  certain  proportion  of  the  wine  contained  in  a  particular  cask 
is  sold,  the  risk  does  not  pass  until  such  proportion  has  been 
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ascertained  by  measarement.  In  any  case,  the  vendor  is  liable  for 
the  safe  custody  of  what  is  thus  sold  per  aversionem  (without  refer- 
ence to  quality),  and  must  exercise  the  highest  degree  of  diligence 
in  connection  with  the  storage  of  the  articles  sold.  This  responsi- 
bility for  safe  custody  terminates  when  the  time  fixed  for  removal, 
by  the  buyer,  of  the  goods  sold  has  arrived,  or,  where  no  time 
has  been  fixed,  after  the  expiration  of  a  reasonable  time,  upon 
notice  given  by  the  vendor.  As  we  have  seen,  according  to  Poppe, 
Schunhoff  and  OuUery  vs.  Mosenthal  dt  Co.  (Buch.  1879,  p.  98), 
where  fungibles  are  sold  by  quantity  or  measurement,  the  risk 
passes  to  the  purchaser  as  soon  as  the  quantity  has  been  appor- 
tioned or  the  measurement  made.  Such  measurement  or  apportion- 
ment must  take  place  within  a  reasonable  time  (18,  6  §§  2—4). 

For  the  sake  of  deamess,  the  foregoing  section  contains  a  certain  amount  of 
repetition.  The  rules  as  to  the  risk  attaching  to  fungibles  (things  of  a  class, 
capable  of  being  weighed,  measured,  or  counted  out)  that  are  sold  may  be 
summarised  as  follows :  (1)  A  distinction  is  drawn  according  as  fungibles  are 
sold  with  or  without  reference  to  quantity,  measure,  or  number.  (2)  Where 
fangibles  are  sold  as  they  stand,  and  there  is  no  need  to  measure,  coimt,  or 
weigh  them,  in  order  to  apportion  them  to  the  buyer,  the  risk  attaching  to  them 
passes  to  the  buyer  so  soon  as  the  parties  have  agreed  upon  the  sale  and  the 
price — ^unless  (a)  the  vendor  knows,  at  the  time  of  the  sale,  that  the  articles  will 
deteriorate  in  quality  before  the  buyer  receives  them,  and  does  not  warn  the 
bojer ;  or  (6)  the  vendor  agrees  to  take  the  risk  until  the  date  of  delivery,  or  for 
a  certain  time ;  or  (c)  where,  in  consequence  of  a  statement  by  the  vendor  as  to 
the  quality,  the  buyer  delays  in  taking  delivery,  and  the  article,  such  as  wine, 
deteriorates  in  quality  in  the  meanwhUe,  without  the  act  or  default  of  any  other 
party  or  agency ;  or  {d)  where  the  vendor  is  bound,  by  agreement  or  by  special 
law,  to  take  proper  care  of  the  goods  sold  imtil  the  date  of  delivery.  (3)  Fungibles 
sold  subject  to  a  test  by  a  buyer  are,  subject  to  the  conditions  set  forth  in  the 
Above  section  (S79),  in  the  same  position  as  fungibles  sold  without  reference  to 
their  quantity,  measurement,  or  niunber.  (4)  Where  fungibles  are  sold  according 
to  quantity,  and  a  certain  quantity  or  number  of  them  have  still  to  be  set  aside 
or  apportioned  as  being  the  articles  sold,  the  risk  does  not  pass  to  the  buyer 
until  they  have  been  so  set  aside  or  apportioned.  (5)  If  a  certain  proportion  of 
an  uncertain  quantity  of  fungibles  is  sold,  the  risk  attaches  to  the  purchaser 
only  from  the  time  when  such  proportion  has  been  ascertained.  Thus,  A.  sells 
to  B.  **  half  of  the  wine  in  my  cellar,"  and  adds :  **  I  will  inform  you  to-morrow 
bow  much  wine  there  is  in  the  cellar."  The  risk  will  only  pass  to  B.  when  A. 
has  ascertained  how  much  there  is  in  the  cellar,  so  that  B.  knows  what  one-half 
of  that  will  amount  to.  (6)  If  an  imcertain  quantity  or  number  of  things  is 
sold,  the  price  whereof  shall  be  determined  according  to  the  quantity  or  number, 
the  risk  at  once  passes  to  the  purchaser.  Thus,  if  A.  sells  to  B.  *'  the  wine  in 
my  oeUar,  at  five  shillings  a  bottle,"  the  risk  at  once  passes  to  B.    (7)  Where 
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fungibles  are  siinply  sold  as  they  are,  without  reference  to  measurement^ 
quantity  or  quality,  the  risk  attaches  to  the  purchaser  so  soon  as  the  sale  k 
completed,  even  before  deUvery.  Thus,  if  A.  sells  to  B.  *'  all  the  wine  in  my 
cellar,"  for  a  lump  sum,  the  risk  at  once  attaches  to  B.  This  rule  was  applied 
in  Jameson  &  Co.  vs.  Qoodliffe  (1  S.  C.  206),  which  contains  a  yaluable  statement 
of  the  law  on  the  subject  by  Smith,  J. 

Taylor  &  Co,  vs.  MackiCy  Dunn  db  Co.  (Buch.  1879,  p.  166}  is  the  oanienb 
case  to  Fopp€f  Schunhoff  and  Outtery  vs.  Mosenthal  &  Co,  In  the  former  case 
brandy  had  been  sold  through  a  broker,  and  the  seller  had  measured  it  of  and 
placed  it  in  hogsheads  which  he  marked  and  set  apart  for  the  purchaser.  Before 
delivery  to  the  purchaser,  but  after  such  measurement  had  taken  place,  the 
excise  duty  of  five  shillings  per  gallon  of  brandy  in  stock  was  imposed  by  the 
Gape  Legislature.  The  Court  held  that  the  duty  was  a  risk  attaching  to  the 
brandy  which  was  payable  by  the  purchaser,  on  account  of  the  previouB 
apportionment  to  him. 

880.  Where  things  are  sold  conditionally,  and  the  condition  is 
not  fulfilled,  by  reason  of  which  the  sale  falls  through  (is  at  an  end), 
the  risk  is  regai*ded  as  having  attached  to  the  vendor  during  the 
interval  between  the  agreement  and  the  time  when  the  condition 
was  to  have  been  fulfilled.  On  the  other  hand,  if  the  condition  is 
fulfilled,  partial  injury  or  loss  resulting  to  the  thing  during  the 
interval  must  be  borne  by  the  purchaser ;  but  total  loss  of  the  thing 
during  such  interval  must  be  borne  by  the  vendor — unless,  in  any 
of  the  foregoing  cases,  an  express  agreement  as  to  loss  is  made  by 
the  parties  (18,  6  §  5). 

The  cases  now  under  consideration  are  those  of  specific  things,  or  of  fungiUes 
considered  as  one  specific  thing. 

Where  A.  sold  a  horse  to  B.,  the  parties  agreeing  that,  though  delivery  was 
made,  the  horse  should  remain  A.'s  property  until  the  price  thereof  was  paid, 
and  A.  afterwards  allowed  B.  to  deliver  the  horse  to  C.  in  exchange  for  a  mare, 
which  A.  looked  upon  as  security  for  his  claim  (price),  it  was  held  that,  although 
before  the  delivery  to  C.  the  property  in  the  horse  was  still  vested  in  A.,  as  the 
price  had  not  been  paid,  yet  A.  by  his  subsequent  conduct  had  forfeited  his 
right  to  retake  the  horse  when  B.  failed  to  pay  the  price,  and  that  C.  was 
entitled  to  it  {Fazi  Booy  vs.  Shorty  2  E.  D.  C.  301).  It  was  said  by  Barry,  J.: 
'*  In  treating  of  the  Lex  Commissoria  (which  is  a  pact  by  which  parties  agree 
that  if  the  buyer  do  not  pay  the  price  within  a  certain  limited  time,  the  contract 
shall  be  dissolved),  Yoet  says  that  the  better  view  is,  that  a  clause  to  the  effect 
that  imless  the  price  is  paid  within  a  certain  time  the  thing  should  be  considered 
as  imbought,  makes  the  sale  an  out-and-out  one,  rather  than  a  conditional  one; 
in  other  words,  liable  to  be  dissolved  on  the  fulfilment  of  the  condition,  not  as 
being  suspended  while  the  condition  is  in  suspense.  But,  he  adds,  no  principle 
of  law  prevents  the  Lex  Commiaaoria  from  rendering  a  sale  a  conditional  one  if 
it  be  expressed  in  these  terms :  *  If  the  price  is  x>aid  within  ten  months,  the 
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thmg  shall  be  considered  as  having  been  bought  for  ten  auret.'  Further  on, 
Yoet  adds,  that  in  the  oase  of  a  conditional  sale,  if  the  condition  attached  fail, 
the  sale  itself  must  necessarily  fail,  and  thus  the  risk  must  be  considered  to  have 
been  from  the  beginning  that  of  the  vendor ;  and  if  the  total  destruction  of  the 
thing  should  occur  while  the  thing  is  still  in  suspense,  it  is  the  vendor  who 
saSm  by  it,  just  as  if  there  had  been  no  sale  at  all,  it  being  considered  that  there 
is  no  commodity  to  be  sold,  without  which  there  can  be  no  sale.  ...  If  it  had 
been  proved  that  the  horse,  while  in  the  possession  of  the  defendant,  died  from 
natural  causes,  or  from  any  inherent  defect,  without  any  accident,  or  without 
neglect  on  the  part  of  the  defendant,  and  that  it  would  have  died  although  it 
had  been  restored  to  the  plaintiff,  it  might,  upon  the  authority  of  the  Digest 
(16,  3,  4, 1),  adopted  by  Yoet,  and  of  the  case  of  Momsen  vs.  Mostert,  decided  in 
the  (Gape)  Supreme  Court  in  June,  1881  (1  S.  C.  187),  have  been  contended  that 
the  defendant  was  not  liable  for  its  loss,  although  even  then  he  would  be  liable 
in  damages  for  the  detention  until  death ;  but,  such  proof  being  absent,  the 
plaintiff  is  entitled  to  the  restoration  of  the  horse  or  its  value,  and  damages. 
This  result  would,  according  to  the  common  law  of  England,  have  followed  in 
any  event  (see  Story  on  Bailments,  §  122)."  The  plaintiff  in  the  foregoing  case 
was  the  person  who  had  given  his  mare  in  exchange  for  the  horse. 

88L  Since  the  object  of  registratiou  of  transfer  of  immovable 
property  is  simply  to  protect  third  parties,  while  risks  and  benefits 
attaching  to  a  sale  affect  only  the  seller  and  the  purchaser,  it  is  a 
rale  of  Roman-Dutch  Law  that  so  soon  as  the  parties  have  agreed 
upon  the  sale  of  immovable  property,  such  property,  even  before 
transfer,  is  at  the  risk  and  for  the  benefit  of  the  purchaser ;  and 
therefore  any  burdens,  whether  by  taxation  or  otherwise,  or  any  loss 
caused  by  manifestations  of  nature,  such  as  inundation,  tempest,  and 
the  like,  must  be  borne  by  the  purchaser.  In  other  words,  a  sale 
of  immovable  property,  as  against  third  parties,  is  ineffectual  without 
registration  of  transfer  (coram  lege  loci) ;  but,  as  between  the  parties 
to  the  sale,  it  is  effectual  so  as  to  attach  the  burdens  and  benefits  to 
the  purchaser  from  the  moment  when  the  parties  have  agi*eed  upon 
the  sale,  although  there  has  been  no  formal  transfer.  To  this  rule 
there  are  exceptions.  The  first  is  in  the  case  where  it  has  been 
stipulated  in  the  agreement  of  sale  that  the  purchaser  is  not  imme- 
diately to  get  possession  of  the  property  sold,  but  is  to  wait  for  it 
until  a  certain  date.  In  that  case,  the  property  will  only  be  at  the 
risk  and  benefit  of  the  purchaser  from  the  date  in  question,  even  if 
the  registration  of  transfer — ^but  not  followed  by  placing  in  possession 
— ^has  been  made  before  that  date.  The  risk  will,  likewise,  not 
attach  to  the  purchaser  where  there  has  been  default  in  making 
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delivery  on  the  part  of  the  vendor,  or  where  the  vendor  speciilij 
agrees  to  take  the  risk  upon  himself  up  to  the  time  of  delivery 
(18,  6  §  6). 

See  Van  Leeuwen  {Cammeniariea,  4,  17,  7—9;  2  Kotzi,  137—189);  QtoHxu 
{Introduction,  3,  14,  34;  Macudorp,  p.  249;  2>e  Jure  Bdli  ac  PaeU,  2,  12  §  15, 
No.  2 ;  WheweU,  voL  2,  pp.  68,  69) ;  Sohorer  (§  366) ;  and  Van  der  Keeud 
(§  639). 

882.  Where  property  is  put  up  for  sale  by  auction,  in  execution 
against  a  debtor,  the  risk  does  not  pass  to  the  purchaser  until  the 
property  has  been  knocked  down  to  him  as  the  highest  bidder  and 
the  deed  of  sale  (if  any  be  necessary)  has  been  signed  by  him  and 
the  auctioneer  (sheriff)*  As  we  have  seen,  risk  includes  not  only 
loss  arising  from  physical  deterioration  by  natural  causes,  but  taxa- 
tion, quit-rents,  ground-rents,  and  other  charges.  Where  arrears  of 
taxation,  which  by  their  nature  are  chargeable  on  real  property,  have 
accrued  before  the  sale  and  have  not  been  paid  by  the  vendor,  the 
liability  for  payment  of  such  arrears  will  fall  on  the  purchaser,  and 
an  agreement  between  the  parties  that  the  purchaser  shall  not  be 
liable  for  such  taxes  will  be  of  no  avail  as  against  the  Treasury  or 
the  Grown — except  where  the  Treasury  itself  makes  sale  of  the 
property  of  its  debtor,  in  which  case  the  purchaser  of  such  property 
is  not  liable  for  arrears  of  taxation  up  to  the  date  of  sale.  Where  a 
person  promises  to  make  an  annual  payment  in  favour  of  some  third 
party  out  of  the  revenues  of  his  estate,  or  to  give  such  third  party  a 
certain  proportion  of  the  produce  therefrom  derived,  a  purchaser  of 
the  property  will  not  be  liable  for  the  said  payments  unless  they 
have  been  by  the  seller  made  a  charge  upon  the  estate  by  formal 
registration  on  the  transfer  coram  lege  lod  (18,  6  §§  7,  8). 

888.  What  has  hitherto  been  stated  with  regard  to  risks  attaching 
to  property  or  goods  sold  applies  equally  to  benefits  or  advantages 
derived  therefrom.  Such  advantages  include  a  rise  in  the  market 
value  of  what  has  been  sold,  an  increase  of  immovable  property  by 
alluvion  (aUuvio),  an  increase  by  means  of  the  birth  of  young  in  the 
the  case  of  animals,  or  rights  of  action  acquired  in  connection  with  the 
property  sold.  Produce  (fruits)  which  is  ripe,  but  ungathered,  at 
the  time  of  the  sale,  will  pass  to  the  purchaser.    FructMi  civUei 
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(that  is,  civil,  not  natural,  fruits  or  produce),  such  as  rent,  interest, 
or  other  payments  due  in  respect  of  the  property,  which  is  being 
enjoyed  or  used  by  a  third  party,  in  consideration  of  such  payments, 
at  the  time  of  the  sale,  will  go  to  the  vendor  in  so  far  as  they  were 
due  before  the  sale,  while  the  purchaser  will  be  entitled  to  such  pay- 
ments as  become  due  from  and  after  the  date  of  sale.  Where  such 
payments  are  due  not  for  a  current  or  running  use  and  enjoyment 
of  the  property,  but  only  in  respect  of  fruits  or  produce  (whether 
from  orchards,  arable  land,  or  otherwise)  which  becomes  due  only 
at  stated  seasons,  for  instance,  annually,  they  must  go  to  the 
purchaser  if  at  the  time  of  sale  the  produce  was  still  ungathered 
and  anharvested;  but  if  the  sale  takes  place  after  gathering  or 
harvesting  produce,  or  after  severing  the  same  from  the  soil,  the 
payments  must  go  to  the  vendor.  Where  trees  have  been  uprooted  by 
a  storm  before  the  sale  of  an  estate  is  completed,  but  after  such 
estate  has  been  inspected  by  the  purchaser,  they  do  not  pass  to  the 
purchaser,  for  by  reason  of  their  being  uprooted  they  have  ceased  to 
form  part  of  the  estate — ^unless  the  vendor  knows  that  they  were 
uprooted,  and  does  not  inform  the  purchaser  of  this.  If  a  person 
buys  two  things,  such  as  two  horses,  for  a  lump  sum,  and  one  of 
them  dies  or  perishes  before  the  sale,  the  risk  does  not  pass  to  the 
purchaser,  and  the  sale  itself  becomes  null  and  void,  even  so  far  as 
the  surviving  horse  is  concerned  (18,  6  §§  9,  10). 

(5)  Eemedies  of  the  Buyer. 
A.  The  Action  for  Delivery. 
884.  The  first  remedy  open  to  a  purchaser,  in' case  of  an  unfril- 
filled  contract  of  sale,  is  an  action  to  obtain  delivery  of  the  thing 
sold,  where  the  vendor  fails  to  make  such  delivery.  This  remedy 
is  known  as  the  actio  emti  (action  of  purchase).  It  is  a  personal 
action,  which  is  transmissible  to  the  heirs  of  the  purchaser,  and  to 
a  principal  on  whose  behalf  purchases  were  made  by  an  agent. 
Where  several  persons  have  jointly  purchased  one  and  the  same 
thing  for  one  price,  or  where  several  persons  are  co-heirs  of  one 
purchaser,  each  of  them  cannot  institute  this  action  for  recovery  of 
his  share  of  the  thing  sold,  on  tendering  a  proportionate  part  ot  the 
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price  thereof,  but  either  all  jointly  or  one  of  them  separately  must 
tender  the  whole  price  and  sue  for  deliyery  of  the  whole   of  the 
property  or  thing  sold.     This  action  lies  against  the  vendor,  and 
against  a  principal  whose  agent  made  sale  on  his  behalf  and  at  his 
instructions  ;  or,  if  there  are  several  vendors  of  one  thing,  or  several 
co-heirs  of  one  vendor,  against  each  of  them  for  his  share  only  or 
for  the  whole  against  all  of  them  jointly.     The  action  claims  deliveij 
of  the  thing  sold  if  corporeal,  or  cession  or  other  similar  mode  <tf 
ti-adition  if  the  thing  sold  be  incorporeal,  together  with  firuits  or 
produce   acquired   subsequent  to   the   time   of  sale,  and  all  such 
accessions  as  have  either  been  included  in  the  sale  by  special  agree- 
ment, or  are  regarded  as  being  legally  due  by  the  vendor  in  accord- 
ance with  the  nature  of  the  sale.     Where  a  wine-cellar  is  sold,  the 
casks  therein  pass  to  the  buyer  as  accessions,  but  casks  on  a  landed 
property  will  not  pass ;  and  that  they  shall,  in  the  latter  case,  pass 
to  the  buyer  must  be  agreed  upon  specially.     Where  it  is  specially 
agreed  on  a  sale  of  landed  property,  such   as  a  vineyard,  that  a 
certain  number  of  casks  shall  pass  to  the  buyer,  that  number  of 
sound  casks  must  be  delivered.     With  an  estate  which  is  sold  passes 
everything  that  belongs  thereto,  including  trees,  vines,   orchards, 
plantations  of  trees  to  be  cut  down  as  timber,  kitchen   gardens, 
flower  gardens,  mines,  quarries,  and  lime-pits,   as   well   as  fruit 
hanging  on  trees  {fructus  pendentes).     As  we  have  seen,  things  that 
have  been  severed  from  the  soil,  by  gathering,  reaping,  or  cutting 
down,  do  not  pass  to  the  buyer.     And,  unless  that  has  been  specially 
agreed  upon,  cattle,  sheep,  or  even  fishes  that  have  been  collected 
in  a  vivarium  (special  tank  or  pond  for  breeding  fish),  do  not  pass  to 
the  purchaser.     On  the  sale  of  a  house,  not  only  gardens  imme- 
diately attached  thereto,  but  outhouses,  fixtures,  waterpipes,  fixed 
tanks,  wainscotings,  keys,  bolts,  bars,  must  be  transferred  to  the 
buyer.     But  things  which  have  been  brought  into  the  house  only 
for  temporary  and  not  perpetual  use,  will  not  pass  to  the  buyer- 
such  as  shelves,  awnings,  or  so  forth.     Nor  will  things  pass  to  the 
buyer  which  have  been  brought  on  the  property  with  the  intention 
of  being  permanently  attached  to  the  house,  but  which  have  not  yet 
been  permanently  attached  thereto.     Things,  however,  which  were 
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temporarily  removed  from  a  boildiDg  to  which  they  belonged^  with 
the  intention  that  they  should  be  restored  thereto,  pass  to  the 
purchaser.  The  seller,  says  Grotius  (Introdtictiony  3,  16,  5 ;  Moos- 
dorp,  p.  251),  must  deliver  the  property  sold  to  the  purchaser  free 
from  all  servitudes,  or  otherwise  is  bound  to  make  compensation 
to  the  extent  of  the  purchaser's  interest  therein,  the  sale  itself 
remaining  valid ;  consequently  the  purchaser  is  in  this  case  bound 
to  give  the  seller  notice  that  he  is  sued.  In  other  words,  Grotius 
means  that  the  seller  must  reimburse  and  indemnify  the  buyer 
against  any  loss  he  may  sustain  by  reason  of  the  existence  of  the 
servitude  over  his  property.  Voet  puts  the  obligation  as  to  delivery 
more  precisely,  though  his  view  is  not  in  conflict  with  what  Grotius 
lays  down.  Where,  he  says,  the  property  has  been  sold  ^'  free  and 
QQincumbered,"  or  in  terms  of  the  same  import,  it  must  be  delivered 
free  of  servitudes.  But  where  it  has  been  sold  without  any  such 
special  description,  or  **  together  with  servitudes  imposed  or  created 
thereupon,"  or,  generally,  in  such  a  manner  that  there  is  no  indica- 
tion that  it  will  be  delivered  free  and  unincumbered,  there  is  no 
obligation  on  the  vendor  to  warrant  the  property  free  from  burdens. 
On  the  other  hand,  the  vendor  need  not  warrant  to  the  purchaser 
the  existence  of  servitudes  in  favour  of  the  property  sold  (the 
dominant  tenement)  over  any  other  property,  even  if  the  property 
were  sold  **  in  the  best  possible  condition  "  or  in  terms  of  similar 
import,  unless  the  parties  specially  agreed  that  a  particular  servitude 
should  go  with  the  property ;  although  if  servitudes  are  actually  in 
existence  in  frtvour  of  the  property  sold,  they  must  all  of  them  be 
transferred  to  the  purchaser,  even  without  express  agreement,  and 
the  seller  is  liable  to  an  action  for  damages  if  he  withholds  any 
such  servitudes.  The  remark  of  Grotius  as  to  indenmification  must, 
therefore,  be  limited  to  the  cases  where  it  is  the  seller's  duty  to 
transfer  the  property  free  of  burdens,  and  he  fails  to  do  so.  Where 
a  shop  or  place  of  business  is  sold,  the  stock-in-trade  does  not  pass 
with  the  sale,  unless  this  has  been  specially  agreed  upon.  If  a 
shop  or  an  inn  (bar)  is  sold,  **  with  all  the  necessary  appliances," 
all  such  articles  as  are  necessary  to  carry  on  business  therein  must 
be  transferred  (19,  1  §§  1—7)* 
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885*  There  are  accessories  in  the  case  of  movable,  as  well  as  of 
immovabley  property,  which  pass  by  sale.  Where  wine  has  been 
drawn  off  into  small  casks  or  vessels  for  the  sake  of  convenience  m 
delivery  or  transport,  such  small  casks  or  vessels,  where  there  is  a 
doubt,  will  (according  to  Voet)  pass  to  the  purchaser  of  the  wine. 
But  the  purchaser  is  not  of  right  entitled  to  the  casks  or  vessels; 
and,  where  it  is  clear  that  a  practice  or  custom  exists  by  which  the 
casks  are  returned  to  the  seller,  or  that  the  parties  intended  that 
the  property  in  the  casks  should  not  pass  to  the  buyer,  the  vendor 
will  be  entitled  to  the  casks  (Kriege  vs.  Trustees  of  the  South  Afriam 
Bank  and  Others^  2  S.  G.  130).  Some  doubt  was  thrown,  in  the 
same  case,  upon  Yoet's  statement  that  in  case  of  doubt  the  buyer 
will  be  entitled  to  the  casks,  by  De  Villiers,  C.J.,  who  said :  "  Voet 
was  undoubtedly  one  of  the  greatest  authorities  upon  the  general 
principles  of  law,  indeed  no  greater  authority  than  Voet  could  be 
produced  in  any  Court ;  but,  upon  a  question  like  the  one  now  under 
consideration,  we  should  bear  in  mind  that  the  casks  which  were  in 
use  in  his  time  and  during  Roman  times  (to  which  he  really  refers) 
were  very  different  from  those  now  in  use,  and  that  practices  which 
then  prevailed  might  now  be  quite  out  of  date.  So  really  an 
authority  of  this  kind  could  not  prevail  against  modem  practice, 
and  certainly  not  against  the  practice  which,  as  deposed  to,  existed 
between  the  parties."  With  due  deference  to  the  opinion  of  the 
learned  Chief  Justice,  one  must  venture  an  opinion  that  Voet's  view 
should  be  adhered  to,  for  the  following  reasons:  (1)  in  the  case 
under  consideration  there  was  clear  proof  of  a  practice,  according  to 
which  the  seller  retained  the  casks ;  (2)  no  attempt  was  made  to 
substitute  another  rule  for  that  of  Voet ;  (8)  Voet's  rule,  that  the 
casks  go  to  the  purchaser  (when  no  special  stipulation  to  that  effect 
is  made),  refers  only  to  cases  of  doubt ;  (4)  the  rule  laid  down  by 
Voet  is  eminently  reasonable ;  (5)  the  rule  is  not  merely  one  of 
Roman  Law,  but  was  imported  into  Roman-Dutch  Law,  as  will  be 
seen  on  reference  to  Matthaeus  {On  Obligations^  excursus  15,  No.  18) ; 
(6)  there  is  more  likelihood  of  similarity  between  casks  as  they 
existed  in  Voet's  time  (200  years  ago)  and  as  they  are  at  the  present 
day,  than  between  casks  in  Justinian's  time  (1,450  years  ago)  and 
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casks  in  Voet's  time ;  (7)  Voet  would  certainly  have  drawn  atten- 
tion to  any  difference  between  Boman  and  Roman-Dutch  Law 
(mores  nostri),  had  any  existed,  in  accordance  with  his  usual  practice ; 
and  (8)  the  learned  Chief  Justice  said  :  *'  Practices  which  then 
prevailed  might  now  be  out  of  date  "  (19,  1  §  8). 

Where  a  ship  which  is  ready  for  a  voyage  is  sold  **  as  she  now  is,"  everything 
contained  in  the  ship,  such  as  fishing  tackle,  stores,  and  other  articles  of  use  on 
a  voyage,  in  addition  to  the  appliances  properly  belonging  to  the  ship,  are 
T^;arded  as  sold. 

Where  a  mare,  cow,  or  ewe  is  sold,  the  foal,  calf,  or  lamb  thereof,  already 
horn,  is  not  regarded  as  passing  to  the  purchaser,  unless  there  is  a  special 
agreement  to  that  effect 

886*  The  seller  must  deliver  the  thing  sold,  with  its  accessories^ 
to  the  purchaser  in  such  a  way  that  the  latter  acquires  vacant 
possession,  whether  this  has  or  has  not  been  specially  agreed  upon. 
The  vendor  is  regarded  as  giving  vacant  possession  where  he  delivers 
the  thing  sold  in  such  a  manner  that  it  cannot  be  claimed  as  against 
the  purchaser  by  a  third  party — ^in  other  words,  where  the  legal 
position  of  the  purchaser  is  such  that  no  one  can  succeed  in  an 
action  against  him  to  recover  the  property.  The  effect  of  this 
delivery  of  vacant  possession  is  that  if  the  vendor  was  owner  of  the 
property  he  makes  the  purchaser  owner  thereof,  but  if  he  was  not  the 
owner  he  must  guarantee  the  purchaser  against  eviction  by  a  third 
party.  It  must  be  remembered  that  the  ownership  is  only  trans- 
ferred to  the  buyer  by  delivery,  if  the  price  has  been  paid  or  security 
given  for  it,  or  credit  allowed  for  it  to  the  purchaser  without  any 
security.  The  vendor  is  regarded  as  having  given  credit  for  the 
price,  if  he  has  taken  sureties  for  it,  or  pledges,  or  some  similar 
security;  or  if  he  has  novated  the  obligation  to  pay  the  price, 
or  received  or  demanded  interest  upon  the  price,  whether  in  respect 
of  a  previous  period  or  of  the  future,  in  advance  ;  or  if  he  has  given 
the  purchaser  an  extension  of  time  within  which  to  make  payment. 
If  the  vendor  has  unconditionally  transferred  the  thing,  and  has 
permitted  the  buyer  to  take  it  away,  while  nothing  has  been  said 
about  payment  of  the  price,  and  none  of  the  proceedings  above 
mentioned  (pledges,  novation,  or  the  like)  have  intervened,  it  can 
hardly  be  said  that  credit  was  given  for  the  price — ^for  in  this  way 
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the  vendor  was  neither  secured,  nor  did  he  receive  satisfaction,  nor 
is  there  any  evidence  that  credit  was  given  by  him  (19,  1  §§  10, 11). 

GrotitiB  (IfUroduetum,  2,  5,  14;  Maasdorp,  p.  63)  says:  <<'V^th  regard  to 
delivery  consequent  upon  the  sale  of  movable  property  it  is  to  be  observed  tint 
it  does  not  pass  the  ownership,  unless  the  purchaser  has  paid  the  purchase  price 
or  given  security  for  the  same,  or  has  got  credit  from  the  seller  for  the  amount" 
With  this  Van  der  Keessel  ({  203),  Yinnius  {On  the  Instituie$,  book  2,  tit.  1,  {  41), 
Van  Leeuwen  (Cms.  For.  1,  4,  19,  20),  Dutch  CcmuUatioM  (pt  4,  No.  217),  and 
Van  der  Linden  {ImtUutes,  1,  16,  10,  role  4 ;  Juia,  p.  140)  agree.  The  lata 
states  that  where  a  sale  is  for  cash,  and  payment  does  not  follow,  the  seller  may 
reclaim  the  goods  sold  within  a  short  time.  In  Gape  Law  (Ordinance  6,  1343, 
§  106)  it  is  enacted  that  there  is  no  reclamation  by  vendors  of  property  sold  fat 
cash  and  transferred  to  an  intolveat,  but  not  paid  for  unless  deliyery  is  daimed 
by  writing  within  ten  days.  Li  the  Transvaal  the  period  is  tweniy-one  days. 
As  to  the  general  law,  apart  from  insolvency,  the  following  rules  were  laid  down 
by  Barry,  J.,  in  DanieU  vs.  Cooper  (1  E.  D.  0.  178) :  *<  The  sale  and  delivmy  of 
a  movable  article  does  not  per  $e  transfer  ownership ;  .  .  .  where  there  are  no 
drcumstanoes  to  show  that  the  sale  is  on  credit,  it  must  be  presumed  to  be  for 
cash  ...  in  sales  for  cash,  followed  by  delivery,  there  is  no  transfer  of  owner- 
ship until  pa3mient  be  made  or  (unless  it  is)  unreasonably  delayed ;  and  .  .  . 
where  delivery  has  taken  place  xmder  such  a  contract,  and  the  purchaser  has 
resold  and  delivered  that  property  to  a  third  person,  who  has  paid  him,  the  thing 
may  be  recovered  from  such  third  person  by  the  original  seller  ^  he  hu 
followed  it  within  a  reasonable  time)  without  compensation.  What  reasonahle 
time  is,  is  not  fixed  by  the  Common  Law  of  Holland,  or  by  any  dedsion  in  tiuB 
[Gape]  Colony ;  but  Van  der  Linden  gives  six  weeks  as  the  limit,  and  in  support 
quotes  the  Iiecht$geleerde  Ohtervatien.**  See  also  Commissumer  for  the  Sequettrakr 
vs.  Voe  (1  M.  286),  Keyter  vs.  Barry's  Executor  (Buch.  1879,  p.  175),  and  Sadie 
va  The  Standard  Bank  (7  S.  C.  87).  In  the  latter  case  the  question  of  reason- 
able time  was  settled,  De  Yilliers,  C.J.,  stating  that  according  to  the  customarj 
law  of  the  Netherlands  (Boman- Dutch  Law)  **  a  conclusive  presumption  in 
favour  of  credit  having  been  given  was  raised  in  cases  where  the  vendor  did  not 
claim  the  goods  and  assert  his  rights  within  a  reasonable  time.  ...  Li  this 
[Cape]  Colony  the  question  as  to  what  is  such  reasonahle  time  must  depend 
upon  all  the  circumstances  of  each  case,  but  I  still  consider  that  the  time  fixed 
by  statute  [ten  days.  Cape  Ordinance  6,  1843,  $  106,  as  amended  by  Cape  Act 
No.  38,  1884,  $  11]  as  the  limit  in  cases  of  insolvency  affords  a  fair  indication  of 
what  the  Legislature  considered  as  a  reasonable  time  within  which  a  vendor 
should  assert  his  rights.'*  As  to  reclamation  where  there  has  been  fraud  on 
the  purchaser's  part,  see  Beyers  vs.  McKenzfe  (Foord,  p.  126). 

887.  Where  fungibles  that  still  have  to  be  weighed,  counted, 
or  measured  are  sold,  the  obligation  to  weigh,  count,  or  measure 
them  falls  on  the  vendor.  Where  a  landed  property  is  sold  the 
vendor  must  point  out  or  otherwise  indicate  the  boundaries. 
Where  the  vendor  knowingly  sells  a  thing  which  does  not  belong 
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to  him,  even  if  the  buyer  has  not  been  evicted  (depriyed  of  posses- 
sion),  the  seller  must  pay  damages  to  the  purchaser;  and  this 
liability  will  exist  even  if  the  parties  specially  agreed  that  the  vendor 
should  not  be  liable  for  damages  if  what  was  sold  should  turn  out 
to  be  the  property  of  another,  unless  the  buyer  at  the  time  of  the 
sale  knew  that  the  property  belonged  to  a  third  party.  In  the  same 
way,  the  vendor  will  be  liable  for  damages  if  he  fails  to  make 
delivery  at  the  proper  time,  or  has  put  it  out  of  his  power  to  make 
delivery  whether  through  his  fraud  or  want  of  such  due  diligence 
<in  other  words,  conduct  amounting  to  negligence)  as  was  required 
of  him  in  the  transaction.  Yoet  discusses  the  question  whether  a 
buyer  can  compel  the  vendor  to  make  specific  performance  of  his 
contract  by  transferring  the  property  sold.  He  inclines  to  the  view 
that  the  vendor  has  the  option  of  paying  damages.  This,  he  says, 
is  Roman  Law,  and  he  thinks  it  ought  to  be  the  rule  of  Boman- 
Dutch  Law.  Groenewegen  (note  to  Grotius,  Introduction^  8,  8,  41 ; 
Mcuudorp,  p.  216)  and  Van  der  Keessel  (§  612),  however,  hold  that 
specific  performance  may  be  decreed,  in  conformity  with  Boman 
Law.  Grotius  (Introduction,  8,  8,  41)  and  Van  Leeuwen  {Com" 
mentaries,  4, 18, 1 ;  2  Kotze,  141 ;  and  Censura  Forensis,  1,  4, 19, 10) 
agree  with  Groenewegen.  Decker,  in  his  note  to  Van  Leeuwen's 
Commentaries  (4,  8,  2 ;  2  Kotz^,  p.  88)  distinguishes  between  obliga- 
tions ad  dandum  (to  give)  and  ad  faciendum  (to  perform).  In  the 
case  of  the  latter,  he  says,  damages  must  be  allowed  as  an  alterna- 
tive to  specific  performance.  The  foregoing  opinions  all  refer  to  the 
case  where  it  is  within  the  vendor's  power  to  deliver  the  thing. 
Where  it  is  not  in  his  power,  there  can,  of  course,  be  no  question 
about  specific  performance.  Yoet  holds  that  an  obligation  to  deliver 
a  thing  (as  in  sale)  is  an  obligation  ad  faciendum,  and  therefore 
incapable  of  being  subjected  to  specific  performance.  But,  he  says, 
even  if  specific  performance  could  be  applicable,  he  knows  of  no 
procedure  in  Dutch  Law  by  which  it  could  be  enforced.  Now  it  is 
clear  that  such  a  procedure  did  exist  in  Holland,  and  that,  so  long 
as  it  was  in  the  power  of  the  party  obliged  to  make  performance,  no 
•distinction  was  drawn  between  obligations  to  give  and  obligations  to 
perform  (Christinaeus,  Decisions,  vol.  1,  828,  §  8 ;  Merula,  Manier 
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van  Procederen,  IV.  29,  1,  ed.  1783,  p.  897 ;  Instruciien  van  den 
Hoogen  Rciad,  §  257).  Of  this  procedure  Voet  does  not  seem  to 
have  been  aware,  judging  from  his  remarks  on  Neostadius  (who 
touches  on  the  question  in  his  Decisions  of  the  Supreme  Court,  §  50). 
It  seems  clear,  then,  according  to  the  great  mass  of  Dutch  authority 
that  specific  performance  may  be  decreed,  where  it  is  in  the  power 
of  the  party  obliged.  This  is  the  view  which  has  been  adopted  in 
South  AMca  by  Kotz6,  C.J.,  in  Cohen  vs.  Shires  and  Oikers  (S 
Kotz6's  Transvaal  Reports,  p.  41 ;  see  also  Thompson  vs.  PuUinger, 
O.  R.  Transvaal,  May  22nd,  1894,  p.  68).  As  to  the  right,  then,  of  a 
Roman-Dutch  Court  to  decree  specific  performance,  there  appears 
to  be  no  doubt  (19,  1  §  14). 

To  sum  up,  it  appears  that,  where  the  party  obliged  can  comply  with  the 
order,  he  may  be  compelled  to  make  specific  performance.  The  doctiine  of 
spedfio  performance  is  that  where  damages  would  be  an  inadequate  compen- 
sation for  the  breach  of  an  agreement,  the  contractor  will  be  compelled  to 
perform  specifically  what  he  has  agreed  to  do.  Now,  if  that  is  the  case, 
damages  should  not  be  gi?en  as  an  altematiTe.  As  we  have  seen  (above,  §  841), 
the  Cape  Supreme  Court  has,  in  several  instances,  decreed  damages  as  an 
alternative,  without  going  into  the  question  whether  such  alternative  is 
adequate.  In  Norden  vs.  Benme  (Buch.  1877,  p.  165)  De  Wliers,  C. J.,  said : 
'*  It  is  clear  that  the  plaintiff  is  entitled  to  have  specific  performance  of  the 
contract,  but  the  judgment  of  the  Court  must  be  in  the  alternative.  The  dedara- 
tion  simply  asks  for  specific  performance,  and  does  not  pray  for  any  damages, 
but  imder  the  prayer  for  general  relief  the  Court  will  be  able  to  award  damages 
as  an  alternative."  Now,  there  may  have  been  two  reasons  for  this  decision : 
(1)  it  was  beyond  the  defendant's  power  to  comply  with  the  order  for  q)e(afic 
performance,  in  which  case  specific  performance  ought  not  to  have  been  decreed; 
or  (2)  damages  in  the  case  under  consideration  afforded  an  adequate  remedy 
But  what  of  the  cases  which  may  conceivably  arise,  where  damages  would  not 
be  a  sufficient  alternative  P  Suppose  A.  sells  B.  a  diamond  farm  for  10,000^., 
and  fails  to  transfer  the  farm  to  B.,  and  B.  sues  for  specific  performance,  the 
Court  will  take  the  market  value  of  the  farm  at  the  time  (say,  16,0001.),  and 
give  judgment  for  specific  performance  or  damages,  which  damages  will  be  the 
difference,  say  5,000^.  But  the  farm  may  contain  diamonds  worth  500,00(V. 
(half  a  miUion  pounds).  It  is  quite  clear  that  5,000^.  damages  is  adequate  com- 
pensation for  non-delivery  of  the  farm  ?  Again,  A.  may  bind  himself  to  gi?e  B.» 
for  valuable  consideration,  an  heirloom  or  curio  belonging  to  A.  The  heirloom 
or  cuiio  may  be  unique  and  priceless,  and  specific  performance  or  an  estimated 
market  value  (which  the  debtor  will  pay  rather  than  part  with  the  heirloom) 
will  be  wholly  unfair  to  the  claimant.  It  is  submitted  that  so  long  as  the  debtor 
can  perform,  he  must  be  compelled  to  specific  performance,  and  nothing  else, 
unless  the  claimant  voluntarily  foregoes  his  right  to  specific  performance,  and 
daims  damages.    See  Jacoh$ohn  vs.  Edwards  and  Ehrlich  (Off.  B.  Transvaal, 
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1897,  p.  859),  Alexander  ys.  Armstrong  (Buch.  1879,  p.  239),  Drummond  vs. 
AlpoM  (Buch.  1879,  p.  117),  and  Hare  ts.  KotzS  (2  M.  94).  In  the  last  oase  the 
plaintiff  prayed  transfer  of  land  sold  to  him,  and  the  Court  ordered  defendant  to 
giye  transfer,  without  awarding  damages  in  the  altematiye.  The  same  case 
decided  another  question  of  interest  in  tiie  law  of  sale.  The  property  had  been 
sold  through  an  auctioneer,  the  purchase  price  to  be  paid  three  months,  one 
year,  and  two  years  after  the  sale,  in  three  equal  instalments.  Plaintiff  paid 
the  whole  of  the  purchase  price  in  cash  to  the  auctioneer,  who  subsequently 
became  insolyent.  Defendant  pleaded  that  the  money  should  have  been  paid 
in  instalments.  But  the  Oourt  held  that  the  auctioneer,  as  agent  for  the  seller, 
had  power  to  alter  the  conditions  of  sale,  without  the  seller's  knowledge,  so  as 
to  vary  the  conditions  from  payment  by  instalments  to  instant  payment  in 
cash,  and  that  the  seller  was  bound  thereby. 

B.  Actions  on  Warranty. 
888.  Warranty  of  goods  sold  is  looked  at,  in  law,  from  two  points 
of  view :  (1)  warranty  as  to  title  in  the  goods  or  property ;  and 
(2)  warranty  as  to  quality  and  quantity.  The  duties  of  a  seller  as  to 
warranty  of  title  have  been  discussed  in  connection  with  the  actio 
€mti  (§  886).  There  is,  according  to  Ghrotius,  an  implied  warranty 
of  quality  and  quantity  (Dutch  ConstdtationSy  pt.  8,  No.  150 ;  Intro- 
ductum^  8,  15,  4,  7;  Maasdorp,  pp.  251  and  252).  But  this  rule 
must  be  taken  with  certain  limitations.  In  the  first  place  there  is  a 
distinction  between  warranty  express  and  implied,  and  the  liability 
of  the  seller  varies  according  as  there  is  a  latent  or  a  patent  defect 
in  the  article  sold.  Where  the  defect  in  a  thing  sold  is  patent,  that 
is,  where  the  buyer  either  knew  of  the  defect,  or  could  have  known 
of  it  had  he  exercised  ordinary  observation,  he  will  have  no  remedy 
against  the  seller.  In  respect  of  latent  defects,  the  Roman  Law 
granted  certain  remedies  to  the  purchaser,  which,  with  slight  modi- 
fications, have  been  incorporated  in  Boman-Dutch  Law.  These 
remedies  were  known  as  the  actio  redhibitoria  and  actio  quanti 
tninoris.  According  to  Boman  Law,  which  in  this  respect  has  been 
strictly  followed  in  Boman-Dutch  Law,  the  knowledge  of  the  seller 
made  no  difference  so  far  as  these  two  remedies  were  concerned* 
He  might,  or  he  might  not,  know  of  defects  in  the  things  sold. 
That  is,  warranty  in  general  must  be  taken  to  mean  not  merely  an 
express  warranty,  but  an  implied  warranty  as  well.  In  other  words, 
the  general  presumption  (subject  to  exceptions  in  the  case  of  things 
which  are  expressly  sold  without  warranty,  or  where  the  defects  in 
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the  thing  sold  are  patent)  is,  that  the  things  sold  shall  be  of  ordinary, 
fair  merchantable  quality,  and,  where  things  are  sold  by  sample,  thai 
the  bulk  of  the  things  sold  shall  correspond  to  the  sample  (19, 1  §  15; 
21,  1  §§  1,  2,  and  10). 

Oolquhoon  (§  20S7)  says :  "  The  yendor  is,  as  a  general  role,  bormd  to  admit 
the  tmseen  failings  of  an  object,  and  be  answerable  for  its  promised  qnalitias. 
The  AedOitian  Edicfc  giyes  for  this  reason  two  specific  remedies  in  cases  of 
the  sale  of  slaves  or  animals :  the  cuHo  redhibitoria,  whereby  the  bargain  is 
rescinded,  and  the  actio  quanti  minoris,  for  the  reduction  of  the  price.  The0» 
remedies  were  subsequently  extended  to  all  cases  in  which  the  dominion  istraiM- 
ferred  otherwise  than  gratuitously,  but  not  to  other  transactions,  hecaose  the 
particular  actions  belonging  to  the  contracts  themselyes  supply  a  sufficient 
remedy.  The  proyisions  of  the  edict  are  as  follows :  '  Eyery  yendor  answers 
for  the  qualities,  physical  and  mental  [t.e.,  in  the  case  of  slaves],  he  may  have 
warranted;  nevertheless,  in  cases  of  doubt,  the  greatest  measure  of  perfection  is 
not  exacted,  HmpUx  laudatio  non  nocet  [simple  praise  does  no  harm],  that  is,  it 
is  not  to  be  looked  upon  in  the  light  of  a  warranty.  The  vendor  must,  more- 
over, answer  for  those  not  altogether  unimportant :  infirmities,  illnesses,  and 
defects  in  the  thing,  which  tend  to  impair  its  utility,  notwithstanding  that  he 
shall  have  screened  himself  generally  from  responsibility,  without  pointing  out 
individual  defects.'  .  .  .  The  obligation  ({  2093)  to  warranty  defects  does  not 
apply  to  imimportant  objects,  although  many  maintain  that  even  in  this  case 
entire  unservioeablenees  lays  the  ground  for  an  ac^to  redktbiHonia,  There  is  no 
obligation  where  the  fiacus  [Treasury]  has  been  the  vendor,  but  other  communi- 
ties are  not  excepted."  Colquhoim,  of  course,  only  states  the  Boman  Law.  But 
it  is  dear  that,  in  Boman-Dutch  Law,  the  importance  or  unimportance  of  the 
thing  sold  makes  no  difference,  so  long  as  it  is  in  respect  of  that  thing  that  the 
remedy  applies.  It  will  be  seen  that  there  is  a  difference  between  Boman  (Boman- 
Dutch)  Law  and  English  Law  in  regard  to  warranty.  Li  English  Law  the 
presumption,  where  there  is  no  fraudulent  concealment  of  defects  on  the  pait 
of  the  seller,  is  that  the  principle  of  caveai  emptor  (let  the  purchaser  bewue) 
applies.  In  other  words,  in  English  Law  warranty  must  be  express,  and  will  not 
be  inferred  or  implied.  In  Boman-Dutch  Law,  on  the  other  hand,  the  seller 
must  expressly  state  that  he  does  not  warrant  the  things  sold  (that  is,  must 
exdude  warranty),  otherwise  warranty  is  presumed. 

889.  The  general  rule,  then,  is  that  the  seller  warrants  the  artide 
sold,  or,  if  he  wishes  to  avoid  liability,  he  must  expressly  state  that 
he  does  not  warrant  the  article.  This  may  be  done  in  another  form 
by  what  is  known  as  a  sale  voetstootSf  that  is,  selling  a  thing  as  it 
stands.  Thus,  at  a  time  when  slavery  was  still  in  vogue  in  Cape 
Colony,  the  Supreme  Court  decided  that  a  sale  of  a  slave  made 
voetatoots,  or  ''as  she  stood,"  without  warranty,  could  not  be 
rescinded  by  the  actio  redhibitoria  on  account  of  the  mcDtal 
infirmity  of  the  slave,  of  which  the  seller  was  ignorant  at  the  time 
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of  the  sale.  In  the  case  of  fraud  the  purchaser's  remedy  would 
have  been,  not  the  actio  redhibitoria,  but  the  actio  ex  emto  {De  Wet 
▼8.  Manuel,  1  M.  501).  In  O^Brien  vs.  Palmer  (2  E.  D.  C.  844) 
A.  sold  to  B.y  knowing  that  B.  wished  to  buy  a  filly  for  racing 
purposeSi  a  filly,  just  as  she  stood,  the  purchaser  taking  her  as  she 
was,  and  running  all  risks.  B.  claimed  a  rescission  of  the  sale  and 
a  return  of  the  purchase  price  on  the  ground  that  the  filly  proved  to 
be  in  foal,  of  which  fact  both  plaintiff  and  defendant  were  ignorant 
at  the  time  of  the  sale,  and  concerning  which  no  representations 
had  been  made.  It  was  decided  that  B.  was  not  entitled  to  succeed, 
Barry,  J.,  said  :  **  In  my  mind  the  filly  was  either  sold  and  bought 
as  she  stood,  or  was  sold  without  any  engagement  on  the  part  of 
defendant  that  she  was  fit  for  racing  purposes.  If  the  former,  the 
defendant  is  discharged  from  all  liability  in  consequence  of  the 
mare  being  in  foal."  The  learned  Judge  cited  the  case  of  De  Wet 
YB.  Manuelf  and  continued:  ''Van  Leeuwen  in  his  Commentaries 
(4,  18,  7)  supports  that  case  by  saying  that  *  goods  sold  in  their 
actual  state,  whether  good  or  bad,  which  is  denominated  pushing  off 
with  the  foot  {voeUtooU)^  avoids  the  obligation  of  making  indemnifi- 
cation for  any  defect.'  [The  translation  of  Kotze,  C JT.,  is  much 
better :  *  In  order  to  escape  making  compensation  for  any  defect^ 
the  property  is  often  sold  as  good  and  bad  as  it  is,  which  we  call  to 
push  with  the  foot  {met  den  voet  te  atooten) ;  in  which  case  we  are 
only  obliged  to  deliver  the  property  as  good  and  bad  as  it  is.']  It 
is  unnecessary  to  labour  the  question  of  the  effect  of  knowledge 
on  the  seller  in  a  case  such  as  the  present,  where  all  knowledge  of 
defect  was  absent,  if  the  seller  has  protected  himself  by  his  contract 
to  sell  the  thing  '  as  it  stood,'  which  means  *  with  all  faults ' ;  for 
it  is  settled  law  both  here  and  in  England  that  when  goods  are  sold 
expressly  with  all  fiiults,  the  seller  is  unquestionably  not  liable  in 
respect  of  latent  defects  of  which  he  was  not  aware  "  (21,  1  §  10). 

See  Wlid  vb.  Mun$<m{lS  8.  0. 444),  Kotz^'s  Van  Leettwm  (yoL  2,  pp.  145~14S)» 
Bauufer  vs.  Ferguton  (4  E.  D.  0.  94),  Qrotius  {Introduction,  3,  16,  7),  Yaa  der 
($642). 


880«  Where  there  is  no  express  exclusion  of  warranty  and  there 
are  no  patent  defects  of  which  the  purchaser  must  have  known. 
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latent  defects  will  entitle  the  purchaser  to  the  remedies  which  haye 
been  mentioned.     These  remedies  are  thus  described  by  Shippard, 
J.,  in  O'Brim  vs.  Palmer  (2  E.  D.  C.  844) :    "  One  of  the  first 
principles  laid  down  by  the  edict  of  the  Aediles  was  that,  although 
the  chief  object  was  to  protect  the  purchaser  against  the  fauU  of  the 
seller,  the  buyer  was  equally  entitled  to  enforce  rescission  of  the  sale 
on  the  ground  of  latent  defect^  whether  the  seller  knew  of  the  defect 
or  not,  provided  the  defect  came  within  the  strict  definitions  of 
morbus  vel  vitium  (disease  or  blemish),  and  were  of  such  a  nature  as 
would  have  deterred  the  purchaser  from  buying,  if   disclosed  or 
discovered  before  the  sale.     The  equitable  a4:tio  redhibitoria  thus 
provided  a  more  extensive  and  absolute  remedy  than  the  actio  ex 
emto,  in  which  the  knowledge  or  ignorance  of  the  vendor  would 
materially  affect  the  measure  of  his  liability,  the  rule  under  the 
actio  ex  emto  being  that  the  seller,  if  shown  to   have  knowingly 
deceived  the  buyer,  would  be  liable  to  make  good  all  damages  what- 
soever ;  while,  if  he  were  ignorant  of  the  defect  in  the  thing  sold, 
he  could  only  be  rendered  liable  to  make  good  the  deficiency  as  by 
the  actio  quanti  minoris ;   unless  he  were  the  manufacturer  of  an 
article  sold   for  a   specific  purpose,   in   which  case,   by  the  civil 
(Roman)  as  by  English  Law,  the  presumption  would  be  against 
him,  and  he  would  be  held  bound  to  the  utmost  by  an  implied 
warranty  of  fitness  for  the  professed  object  {Voet,  21,  1  §  10 
Randall  vs.  Netvson,  L.  B.  2  Q.  B.  D.  102).     According  to  the  law, 
both  of  Bome  and  Holland,  a  vendor,  if  he  knew  of  a  latent  defect, 
could  not  protect  himself  against  the  actio  redhibitoria  by  saying 
generally  at  the  time  of  sale  that  he  sold  the  thing  such  as  it  was, 
and  that  he  would  not  be  liable  for  any  faults."     The  distinction  is 
put  more  succinctly  by  De  Villiers,  C.J.,  in  Irvine  <t  Co.  vs.  Berg 
(Buch.  1879,  p.  188) :  **  A  purchaser  of  goods  is  entitled  to  recover 
damages  where  there  has  been  no  deliveiy  at  all  of  the  goods ;  but 
a  great  distinction  exists  between  the  cases  where  there  has  been  a 
delivery  and  (those)  where  no  delivery  has  taken  place.     Where 
delivery  has  taken  place,  and  the  purchase  price  has  been  paid, 
the  purchaser  has  only  two  remedies,  the  a4itxo  redhibitoria  and  the 
actio  quanti  minoris.     By  the  a4itio  redhibitoria  the  purchasers  [who, 
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in  the  case  in  question,  had  bought  unsound  mealies]  could  have 

compelled  the  seller — ^it  being  presumed ,  of  course,  that  the  mealies 

were  bad  and  unsound — to  take  back  the  mealies  and  repay  them 

the  purchase  price.     By  the  actio  quanti  minoris  the  purchaser  is 

entitled  to  claim  a  reduction  of  price,  but  only  if  he  has  sustained 

damage  by  having  to  sell  the  goods  under  the  purchase  price." 

From  these  statements  it  appears  that  the  remedies  are  as  follows : 

(1)   where  there  is  no  delivery  at  all,  the  purchaser  sues  for  damages 

for  non-delivery  by  the  a4:tio  enUi;  (2)  where  there  has  been  delivery, 

without  acceptance  by  the  purchaser,  he  may  claim  rescission  of  the 

sale  by  the  actio  redhibitoria^  whether  the  seller  knew  of  the  latent 

defect  or  not;    (3)  where  there  has  been  delivery,  coupled  with 

acceptance  on  the  part  of  the  buyer,  he  may  claim  damages  if  he 

has  sustained  damages,  as  by  selling  the  goods  under  the  purchase 

price  to  a  third  party,  by  the  actto  qtuinti  minoris  ;  (4)  where  the 

seller  has  fraudulently  sold  a  defective  article,  the  buyer  may  claim 

rescission  of  the  sale  and  damages  by  the  a>ctio  ex  emto. 

As  pointed  out  in  &Brien  vs.  FcUmer,  the  actio  redhtbitoria  is  the  means  of 
obtaining  a  rescission  for  latent  defect,  whether  known  to  the  seller  or  not. 
The  acUo  quanti  minoris  remedies  the  liability  to  make  good  a  deficiency,  when 
ignorant  of  a  defect  in  the  thing  sold.  The  actio  ex  emto  remedies  the  liability 
for  all  damages,  where  the  seller  knowingly  deceives  the  buyer. 

801.  The  actio  redhibitoria  is  personal,  and  lies  against  the  seller 
and  his  heir  or  legal  representative,  and  against  the  principal  of  a 
agent  who  has  sold,  or  against  the  surety  of  a  vendor  who  has  given 
a  surety.  The  defect,  says  Voet,  must  be  such  that  if  the  buyer 
had  known  of  it  at  the  time  of  the  sale  he  would  not  have  purchased, 
whether  the  defect  is  in  the  principal  thing  sold,  or  in  its  acces- 
sions, and  whether  such  defect  extends  to  the  whole,  or  to  a  part  of 
the  thing  sold.  Thus,  if  a  pair  of  oxen  is  sold,  and  there  is  a 
latent  defect  in  one  of  them,  the  sale  will  be  rescinded  as  to  the 
pair.  But  if  two  pairs  of  oxen  are  sold,  and  there  is  a  defect 
in  one  pair,  the  sale  will  only  be  rescinded  as  to  that  pair. 
But  if  oxen  or  horses  are  not  sold  in  pairs,  but  a  number  of 
them  is  sold,  such  as  ''two''  or  ''four,"  and  there  is  a  defect  in 
one  9  the  sale  will  not  be  rescinded  as  to  a  pair,  but  only  as  regards 
that  one.    The  actio  redhibitoria  amounts  to  a  restitutio  in  integrum, 
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and  the  seller,  on  being  held  liablei  must  restore  the  price  paid 
together  with  interest  thereon,  and  a  refund  of  necessary  expenses, 
or  such  expenses  as  the  buyer  has  incurred  at  the  seller's  request; 
but  not  such  expenses,  except  necessary  ones,  as  the  buyer  has 
incurred  of  liis  own  accord.  On  the  other  hand,  the  buyer  mast 
restore  the  thing  with  all  its  produce  or  fruits.  If  the  purchaser 
has  in  the  meantime  (that  is,  apparently,  between  the  sale  and  the 
bringing  of  the  action)  pledged  or  hypothecated  the  thing  sold,  the 
hypothec  liability  is  not  ipso  jure  removed  by  the  actio  redhibitoria^ 
but  it  is  the  duty  of  the  purchaser  to  free  the  thing,  and  restore  it 
unburdened  to  the  seller.  At  first  sight  this  statement  would 
appear  to  be  in  direct  conflict  with  what  was  laid  down  by  De 
Villiers,  CJ.,  in  Irvine  <t  Co.  vs.  Berg  (Buch.  1879,  p.  183), 
namely  that  the  actio  redhibitoria  is  not  available  if  there  has  been 
aeceptance.  But  it  seems  that  acceptance  in  this  sense,  where 
latent  iJefects  are  in  question,  means  acceptance  with  knowledge — 
that  is,  after  the  latent  defects  have  come  to  one's  notice.  If  one 
deals  with  the  thing  as  one's  own  property,  after  knowledge  of  the 
defects,  one  cannot  bring  the  a^^tio  redhibitoria  ;  but  if,  immediately 
on  discovering  the  defect,  the  purchaser  rejects  the  article,  he  will 
have  tlie  actio  redhibitoria  (21,  1  §  4). 

Where  there  has  been  acceptance,  the  actio  redhibitoria  does  not  he.  Where 
a  purchaser  of  wine,  which  he  afterwards  rejected,  on  the  ground  that  it  was  not 
*^^od  Ciipt^  Miideuu,"  as  sold  to  him,  had  kept  the  wine  for  some  time  in  his 
cellar,  there  was  held  not  to  have  been  acceptance  (Murray  va  De  ViUiers^  1  M. 
366).  SimilHriy,  in  Oreenahields  vs.  ChiaJwlm  (3  S.  C.  220),  where  bales  of  oatiiay 
had  boen  sold  according  to  sample,  and  the  purchaser's  carrier  brought  it  from 
&  milwuy  terminus  to  the  town  where  the  purchaser  resided,  and  the  purchaser 
inspected  tlie  oathay  and,  finding  it  unequal  to  sample,  sold  it,  after  notice  to 
the  seller,  at  the  risk  of  the  latter,  it  was  held  that  there  had  been  no  acceptance 
of  the  oathtt-y  by  the  piurchaser.  In  any  case,  rejection  must  take  }>lac6  within 
a  reasonable  time,  otherwise  acceptance  will  be  presumed.  The  limit  of  time 
within  which  the  actio  redhibitoria  must  be  brought  is  (21,  1  $  6)  six  months, 
unle»e  the  parties  have  specially  agreed  upon  a  time  within  which  to  proceed, 
or  unless  there  is  a  just  ground  for  not  bringing  the  action  within  that  time 
(Chridiev^.  Etheridge,  20  S.  A.  L.  J.  67).  If  the  defect  is  only  in  the  aooessorieB 
to  the  principal  thing,  or  if  the  vendor  has  not  specially  warranted  the  things 
sold,  the  actio  redhibitoria  must  be  brought  within  two  months.  A  plaintiff  who 
fails  in  proving  a  certain  defect  in  the  thing  sold,  may  succeed  in  the  ociio 
mdh  ihiti.fr ia  on  the  ground  of  another  defect.  Where  the  buyer  has  several  hsm 
or  legal  representatives,  they  must  all  join  in  bringing  the  actio  redhibitoria,  and 
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<me  of  them  alone  oazmot  bring  the  action.  The  same  role  applies  if  seyeral 
persona  are  purohasen  of  the  same  thing  (21,  1  {  7) :  they  must  proceed  against 
the  vendor  jointly,  imlees  separate  portions  of  the  same  thing  have  been  sold 
to  them  separately,  in  which  case  each  will  haye  the  <ictio  redhibitoria  for  the 
partioalar  thing  which  he  has  bought,  or  unless  the  thing  sold  has  already  ceased 
to  exist,  or  has  already  been  returned  to  the  vendor,  in  which  case  the  actio 
rtdhUntoria  for  return  of  his  part  of  the  purchase  price  will  lie  in  fayour  of  each 
buyer  separately.  If  several  persons  have  sold  the  same  thing,  whether  jointly 
lor  one  price  or  in  shares,  or  if  several  persons  are  heirs  to  one  seller,  restoration 
must  be  made  to  each  of  his  share  or  part  in  the  thing  sold,  by  means  of  the 
odto  rtdhibUoria ;  in  other  words,  each  is  to  be  called  upon  in  the  action  to 
answer  with  respect  to  his  share  of  the  thing. 

The  adio  redhibitoria  has  been  discussed,  as  above  stated,  in  Irvine  A  Co,  vs. 
Berg,  OBrien  vs.  Palmer,  and  in  Durr  vs.  Bam  (8  S.  0.  25),  Maritz  vs.  Pratley 
(11  S.  0.  345),  Fell  vs.  MuHina  (4  N.  L.  R  93),  O'DonneU  vs.  Strachan  (14 
N.  L.  R  43),  Murray  vs.  De  Villiere  (1  M.  366),  Theron  vs.  J/rica  (10  S.  0.  246), 
Stellenboech  Municipality  vs.  Lindenberg  (3  S.  345).  Murray  vs.  De  Villiere  laid 
down  that  a  defendant,  when  sued  for  the  purchase  price  of  goods,  is  entitled 
to  plead  in  defence  facts  which  would  have  been  sufficient  to  found  the  actio 
redhibitoria  at  his  instance.  As  to  the  period  of  prescription,  see  a  discussion 
of  the  cases  of  Christie  vs.  Etheridge  and  Havieide  vs.  Jordan  in  The  Sottth 
African  Law  JoumcU,  vol.  20,  at  p.  219. 

The  law  as  to  sale  of  goods  by  sample  is  thus  stated  by  Smith,  J.,  in  Oreen- 
shields  vs.  Chishohn  (3  S.  C.  220) :  **  Where  unascertained  goods  are  sold  under 
a  contract  that  they  shall  be  equal  to  sample,  the  property  does  not  pass 
indefeasibly  to  the  purchaser  until  he  has  accepted  them,  and  if  the  sale  is  for 
cash,  xmtil  he  has  paid  for  them.  In  such  executory  contracts  there  is  an 
implied  condition  that  the  purchaser  shall  have  a  reasonable  opportunity  of 
inspecting  the  goods.  Although  they  have  been  delivered  to  him  he  may  reject 
thfion  if  they  are  not  equal  to  sample.  .  .  .  The  engagement  of  the  seller  [in 
the  case  of  goods  sold  by  sample]  is  not  a  mere  warranty  or  coUatoral  under- 
taking that  certain  specific  goods  capable  of  being  inspected  at  the  time  of  sale 
shall  possess  a  certain  quality,  but  it  is  a  condition  the  performance  of  which  is 
precedent  to  any  obligation  upon  the  purchaser  to  accept  and  pay  for  the  goods.*' 
See  also  Meintjes  and  Dixon  vs.  Deare  and  Dietz  (2  S.  294),  Hamilton,  Boss  A  Co. 
vs.  Bam  A  Co.  (2M.  144),  BoutoerYB.  Ferguson  (4  E.  D.  C.  90),  Waters  and  Eerron 
vs.  Phillips  and  King  (2  M.  99).  The  reason  why  sale  by  sample  is  executory 
is  that  it  is  an  implied  warranty  that  the  quality  of  the  bulk  sold  shall  not  be 
inierior  to  the  sample.  But,  as  failure  to  supply  according  to  sample  is  really  a 
failure  to  deliver,  the  purchaser  may  choose  whether  he  shall  proceed  by  tiie 
actio  ex  emto  or  the  €Kiio  redhibitoria. 

892.  The  actio  quanti  minorig  lies  against  the  seller  on  account 
of  a  defect  of  sach  a  nature  that  the  purchasery  if  he  had  known  of 
it,  would  not  have  concluded  the  purchase.  By  it  the  purchaser 
seeks  to  obtain  a  return  of  so  much  of  the  price  as  the  thing  is 
below  it  in  value.  For  this  purpose  an  estimate  of  the  value  of 
the  thing  must  be  arrived  at,  so  that,  if  several  things  have  been 
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purchased  for  one  and  the  same  sum  of  money,  the  value  of  the 
things  inferior  in  quality  to  what  was  regarded  as  warranted  by 
the  sale  is  looked  to  rather  than  the  value  of  the  things  that  are 
not  inferioTp  in  order  to  estimate  the  deficiency  which  should  be 
deducted  from  the  purchase  price.  In  general,  it  may  be  laid  down 
tliat  by  the  actio  qvxinti  minoris  the  purchaser  sues  for  damages. 
The  damnges  may  be  either  the  sum  he  has  lost  (as  against  the 
purchase  price)  by  having  to  sell  the  goods  under  the  purchase 
price,  or,  where  he  does  not  sell  the  goods,  the  difference  between 
the  purcliase  price  and  the  current  market  price  of  the  inferior 
articles  lie  has  received.  "  Where  the  article  delivered  is  defective, 
or  does  not  correspond  to  warranty,  express  or  implied,  the  pur- 
chaser (Grotius,  Introduction^  3,  16,  7 ;  Mcuudorp,  p.  258)  has  the 
option  of  either  returning  the  article  and  demanding  back  his 
111  one}',  or  of  retaining  the  article  and  claiming  restitution  of  the 
excess  of  the  purchase  price  over  the  price  he  would  otherwise 
have  paid,  or,  if  he  wishes,  the  excess  of  the  purchase  price 
over  the  actual  value  of  the  article  ** — in  other  words,  he  has 
the  option  between  the  actio  redhibitoria  and  the  actio  quanti 
Tnifwris,  subject  to  the  rules  governing  the  actions  in  question 
(21,  1  §  5>, 


The  adio  qitanii  minoris  must  be  brought  within  itvelve  montlis,  or,  in  ( 
where  the  actio  redhibitoria  has  to  be  instituted  within  ttoo  months  (above, 
J  69t),  within  eix  months.  The  actio  quatiti  minoris  can  be  brought  more  than 
oi^Lce,  provided  that  the  purchaser  does  not  recover,  in  all  the  suits,  more  than 
the  Y  alue  o  f  the  thing.  If  either  of  the  two  actions  has  been  brought  by  the  buyer 
within  mx  months,  the  seller  may  plead  res  judicata  if  the  other  action  is  brought. 
IVliere  there  are  several  buyers,  each  may  bring  (21,  1  §  7)  the  oc^i'o  quanti  minoris 
to  recover  his  proportionate  share  of  that  part  of  the  price  which  is  to  be 
restored. 

As  to  ndio  qtmnti  minoris,  see  Fry  vs.  Reynolds  (2  M.  153),  and  Mostert  vs. 
Noach  (3  S,  0.  174),  where  it  was  decided  that  where  a  purchaser  accepted 
damaged  oetridies  with  the  full  knowledge  that  they  were  not  ia  the  condition 
m  which  the  seller  had  undertaken  to  deliver  them,  he  was  not  entitled  to  recover 
damagee.  In  this  case  the  ostriches  were  bought  for  2U.,  and  sold  before 
delivery  to  a  third  party  for  41/.  On  delivery  the  purchaser  saw  that  the  birds 
were  damaged,  but  accepted  them.  At  the  time  of  delivery  the  value  of  the 
birds  was  over  211.  Plaintiff  sued  for  20/.,  the  difference  between  the  41/.  and 
the  2\L  He  was  held  not  entitled  to  succeed,  for  he  had  not  shown  any  damage 
to  have  been  sustained  by  him.  See  also  (yDonnell  v.  Strachan  (14  N.  L.  B. 
43),  and  Stctrem  vs.  BeningfieU  (5  N.  L.  E.  282). 
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893.  In  order  that  either  the  actio  redhibitoria  or  the  actio 
quanti  minoris  may  be  brought,  it  is  necessary,  in  the  first  place, 
that  any  condition  attached  to  the  sale — apart  from  warranty — 
should  be  fulfilled.  In  the  next  place,  the  defect  in  respect  of 
which  either  action  is  brought  must  have  existed  before  the  sale,  for 
defects  arising  after  the  sale  are  at  the  risk  of  the  purchaser.  The 
defect  is  presumed  to  have  originated  before  the  sale,  if  it  appears 
or  becomes  manifest  a  short  time  after  the  sale,  and  in  such  a  case 
much  must  be  left  to  the  judgment  of  experts  (compare  BiUingham 
d  Co.  vs.  Mosenthal  dt  Co.,  9  C.  T.  R.  200,  at  p.  201).  The  defect 
must  be  such  as  to  interfere  with  the  use  and  convenience  of  the 
article  sold ;  and  very  slight  defects  will  not  entitle  one  to  succeed 
unless  they  are  material  to  the  use  of  the  article.  The  defect,  as  we 
have  seen,  must  be  latent,  so  that  the  purchaser  is  presumed  to  be 
unaware  of  it.  These  actions  will  not  lie  where  the  purchaser 
knows  of  the  defects,  whether  he  has  been  told  thereof,  or  has 
ascertained  the  same  by  other  means,  or  has  otherwise  come  ta 
know  before  the  sale,  that  the  latent  defect  existed.  As  a  general 
rule,  the  knowledge  or  ignorance  of  the  vendor  makes  no  difference^ 
so  far  as  these  actions  are  concerned  ;  although,  if  a  seller  knows 
of  a  defect,  he  must  make  good  all  the  damage  sustained  by  the 
buyer.  If  a  statement  of  a  special  nature  regarding  the  quality 
of  a  thing  is  made  in  order  to  induce  the  purchaser  to  buy,  he  may 
have  the  actio  redhibitoria  if  the  statement  amounts  to  an  express 
warranty ;  or,  if  the  statement  is  made  fraudulently  (that  is,  wilfully, 
with  a  knowledge  that  it  is  untrue,  or  recklessly,  not  caring  whether 
it  be  true  or  false),  the  purchaser  may  recover  damages  by  the  actio 
ex  enUo,  and  may  claim  restitiUio  in  integrum  {Vlotman  vs.  Landsberg, 
7  S.  C.  801 ;  Durr  vs.  Bam,  8  S.  C.  22 ;  Maritz  vs.  PraOey, 
11  S.  C.  846;  Hofineyr  vs.  Clear,  1  S.  C.  229).  The  mere  fact 
that,  at  the  time  of  the  sale,  the  vendor  made  a  general  agreement 
and  statement  to  the  effect  that  he  sold  the  thing  as  it  was,  will  not 
excuse  him  if  he  knew  of  a  latent  defect  at  the  time.  But  if  the 
vendor  made  special  mention  of  one  defect,  and,  through  ignorance 
did  not  mention  another,  he  will  be  liable  just  as  if  he  had  been 
ignorant  of  all  defects ;  but  if  he  knowingly  concealed  the  other 
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defect,  he  will  be  liable  to  make  restitution  and  pay  damages. 
Tbe  actions  (redhibitoria  and  qtianli  minoris)  do  not  lie  where  the 
defect  has  been  remedied  in  such  a  manner  that  the  thing  is 
restored,  or  regarded  as  if  it  never  had  a  defect.  Where  the 
purchaser  accepts  a  defective  thing  and  pays  the  price,  knowing 
that  there  has  been  a  breach  of  warranty,  or  a  defect  in  the  thing, 
he  cannot  recover  by  the  actio  redhibitoria  or  the  actio  quanti 
minorig  (Theron  vs.  Africa,  10  S.  C.  246).  Nor  are  these  remedies 
available  if,  after  action  begun,  he  decides  to  retain  the  thing, 
notwithstanding  the  defect ;  if  executors,  creditors,  or  trustees  in 
insolvency  have  sold  the  thing  by  public  auction,  without  knowledge 
of  the  defect ;  if  the  sale  is  that  of  property  belonging  to  the 
Treasury;  or  (although  it  is  doubtful  whether  this  is  law  in 
South  Africa,  especially  as  the  rule  was  not  considered  to  apply 
in  O'Bnen  vs.  Palmer)  in  the  sale  of  horses,  where  the  seller  is 
only  supposed,  according  to  the  custom  prevaiUng  in  Holland,  to 
warrant  the  soundness  of  the  horse  in  his  two  eyes  and  four  feet 
{vanMeBsen  klaar).  This  last  rule,  however,  does  not  seem  to  be  in 
force  in  South  Africa,  in  accordance  with  what  was  said  in  SeavUU 
vs.  Colletf  (9  S.  C.  89).  In  any  case,  Voet  says  that  if  a  horse 
dies  shortly  after  the  sale,  and  is  found,  on  a  post-mortem  exBrnintL- 
tion  being  made  by  experts,  to  have  had  a  latent  disease  in  its 
intestines,  the  price  may  be  reclaimed  (21,  1  §§  8-12). 

Ae  to  the  <icth  redhibitoria,  it  was  laid  down  in  Wiid  vs.  Muriion  (13  S.  C. 
444)  that  in  order  to  entitle  an  inexpert  purohafier,  who  has  paid  for  and 
received  the  article  sold,  to  recover  the  purchase  money  by  this  action,  it  is  not 
necessary  that  there  should  have  been  an  express  warranty  of  quality.  State- 
ments BB  to  quality  made  by  the  seller  to  such  purchaser  before  or  at  the  time 
of  the  eale  are  sii£Bcient  if  a  material  defect  which  is  not  readUy  ascertainable  be 
aubBoqueDtly  discovered.    As  to  horses,  see  Schorer  (§  376). 

694.  There  is  an  exception  to  the  general  rule  of  Boman-Datch 
Law  as  to  implied  warranty,  in  the  case  where  an  article  of  a 
definite  nature  is  ordered.  In  that  case  the  rule  which  is  general 
in  English  Law,  but  exceptional  in  Dutch  Law — caveat  emptor 
(let  the  purchaser  beware)— governs.  In  HaU  dt  Co.  vs.  Keams 
(10  S.  C.  155}  the  law  on  the  subject  was  thus  laid  down  by  Be 
YiUierBj  CJ. :    ''By  our  [Roman-Dutch]  Law,  as  by  the  law  of 
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England,  if  goods  are  ordered  of  a  manufaetwrer  for  a  particular 
purpose  known  to  the  vendor ^  there  is  an  implied  warranty  that 
they  shall  be  fit  for  such  a  purpose.    If,  however,   an  article  of 
a  definite  nature  is  ordered,  the   manufacturer  warrants   no  more 
than  that  the  article   supplied  is    as  fit  as  any  anewering  ike 
deeeription  in  the  order.     Even  if  the  vendor  is  not  the  manufac- 
turer, and  the  goods  are  not  sold  with  all  faults^  or  *  voetstoots,* 
there  is  a  legal  presumption  in  our  law,  differing  in  this  respect 
from  that  of  England,  that  the  vendor  warranted  them  to  be  free 
from  such  latent  defects  as  would  render  them  unfit   for  their 
ordinary  use.     This  presumption,  however,  may  be  rebutted  by 
circumstances  showing  that  a  warranty  was  not  given  or  intended 
to  be  given  by  the  special  terms  of  the  contract  of  sale."     In 
the  case  in  question,  A.  ordered  from  B.  a   "  one-horse  Pamell 
gas  engine."    B.  supplied  A.  with  an  engine  answering  in  every 
respect  to  the  description  of  the  one  ordered.    After  working  it  for 
some  time,  A.  found  that  the  engine,  owing  to  the  insufficiency  of 
pressure  of  gas  supplied  by  the  municipality,  did  not  work  satis- 
£EM;torily,  but  did  not  show  that  any  other  engine   of  the  same 
description  would  have  worked  better  with  the  same  pressure.     In 
other  words,  the  Court  had  to  take  it  that  the  engine  was  equal 
to  any  other  engine  of  the  same  description.     A.  sued  B.  by  the 
actio  redhibitoria,  tendering  a  return  of  the  engine,  and  claiming 
70Z.,  the  price  paid,  and  901.  as  damages.     The  Court  held  that  A. 
was  not  entitled  to  succeed.    An  example  of  a  converse  case  is 
BUUngham  d  Co.  vs.  Mosenthal  &  Co.  (9  C.  T.  R.  200).     There 
A.    ordered  from  B.,  through   a   broker,   certain   waggon   naves. 
The  broker's  note  stated  that  the  naves  were  ''in   good  sound 
merchantable  condition."     The  purchaser  sent  back  the  naves,  on 
the  ground  that  they  were  not  sound.    B.  then  sued  A.  for  the 
purchase  price.    It  was  clearly  proved  by  expert  evidence   that, 
although  the  naves  would  not  do  for  carriage  work,  they  were  really 
fit  for  use  so  far  as  waggons  were  concerned.     The  Court  held 
that  the  plaintiff  was  entitled  to  succeed.     To  sum  up,  the  law 
is  as  follows:   (1)  As  a  general  rule,  where  things  are  not  sold 
voetttoote,  there  is  an  implied  warranty  on  the  part  of  the  vendor 
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whether  he  is  the  manufacturer  or  not,  that  the  articles  sold  shall 
be  fit  for  the  particular  purpose  for  which  they  are  bought.  The 
question  whether  they  are  fit  for  the  purpose  must  be  decided  by 
expert  evidence.  In  other  words,  the  seller  in  this  case,  whether 
manufacturer  or  not,  is  presumed  to  warrant  against  latent  defects, 
but  this  presumption  may  be  rebutted.  (2)  Where  a  thing  of  a 
definite  nature  is  ordered,  and  supplied  in  accordance  with  the 
order,  the  vendor,  whether  manufacturer  or  not,  is  only  held  bound 
to  warrant  that  the  article  supplied  is  as  fit  for  ordinary  use  as  any 
corresponding  to  the  same  order.  (8)  If  an  article  is  sold  with 
all  faults,  or  voetstoots,  the  vendor  is  not  liable  for  defects,  unless 
he  knows  of  a  material  latent  defect,  and  conceals  the  same  from 
the  purchaser.  (4)  If  there  is  a  special  agreement,  or  a  contract 
amounting  to  a  special  agreement,  that  the  vendor  does  not 
warrant  the  fitness  of  the  article  sold,  the  vendor  is  not  liable 
for  any  defect. 

See  Ferguson  vs.  Wood  Brothers  (4  S.  0.  111). 

It  IB  dear  that  the  conditions  of  a  sale,  even  if  written,  may  be  altered  by  sab- 
sequent  parol  agreement  {Buusinnfs  Trtutee  vs.  HoU,  2  M.  110).  It  is,  how- 
ever, not  clear  whether  conditions  of  sale,  if  signed  by  the  purchaser,  can  be 
altered  by  subsequent  verbal  or  parol  agreement ;  indeed,  it  seems  dear  that 
such  cannot  be,  for  conditions  of  sale,  when  signed,  amount  to  a  written  contract, 
and,  according  to  the  ordinary  rule  of  the  law  of  evidence,  a  written  contract 
cannot  be  varied  by  subsequent  parol  agreement. 

With  regard  to  the  actio  redhibitoria  and  the  actio  qiuinti  minaris,  it  is  dear 
law  that  if,  in  the  case  of  animals,  the  purchaser  can  only  discover  a  latent 
defect  in  the  thing  sold  by  killing  some  of  them,  he  may  do  so,  and  is  only 
compellable,  if  he  succeeds  in  proving  the  latent  defect,  to  pay  the  price  of  the 
animals  he  has  killed  {Theron  vs.  Africa,  10  S.  0.  246). 

(6)  The  Bem£dy  of  the  Seller. 

895.  The  action  by  which  the  seller  recovers  the  purchase  price 
of  the  thing  or  property  sold  is  the  actio  venditi.  This  is  a  personal 
remedy,  which  lies  in  favour  of  the  vendor,  whether  he  be  the  real 
owner  of  the  thing  sold,  or,  not  being  the  real  owner,  has  trans- 
ferred the  vacant  or  free  possession  {vacna  poasessio)  thereof.  The 
action  also  lies  in  favour  of  a  principal  whose  agent  has  sold  by 
his  authority,  express  or  implied.  Where  property  is  sold  by  the 
sheriff,  in  execution,  in  accordance  with  a  judgment  or  decree  of  the 
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Court,  the  sheriff^  as  vendor,  may  bring  this  action,  and  not  the 
creditors  on  whose  behalf  the  sale  in  execntion  is  made.  The 
action  lies  against  the  buyer,  and  also  against  one  who  has  autho- 
rised or  commissioned  an  agent  to  buy  for  him,  especially  if  it  appears 
that  the  agency  has  been  disclosed  by  the  insertion  of  the  principal's 
name  in  the  deed  of  sale,  or  where  the  goods  sold  have  been 
delivered  to  the  principal.  Where  an  agent  does  not  disclose  his 
principal  he  is  personally  liable,  as  well  as  his  principal,  if  discovered 
(Jenkins  vs.  Richards,  N.  R.  1872,  p.  8;  Potgieter  vs.  Watson, 
Finnemore's  Natal  Digest,  1864,  March  8th).  The  action  lies  against 
the  principal  who  has  received  the  goods,  and  whose  name  is  inserted 
in  the  deed  of  sale,  even  if  he  has  paid  the  price  to  the  agent  in 
order  that  the  latter  shall  pay  the  same  to  the  vendor,  and  even  if 
the  money  is  not  paid  to  the  vendor  by  the  agent.  Where  a  person 
purchases  a  thing,  on  condition  that  he  shall  pay  when  he  chooses, 
he  can  never,  during  his  lifetime,  be  compelled  to  pay  the  price,  but 
his  heirs  may  be  sued  after  his  death*  In  the  same  way  he  cannot 
be  compelled  to  pay  during  his  lifetime  if  he  promises  to  pay  ''after 
his  journey  to  Johannesburg,"  nor  can  he  be  compelled  to  go  to 
Johannesburg,  but  his  heirs  will  similarly  be  liable  for  the  price  after 
his  death.  By  the  actio  venditi  the  seller  claims  the  purchase  price, 
and  he  may  also  claim  a  refund  of  all  expenses  incurred  by  him  in 
connection  with  the  thing  sold  after  the  sale,  or  repayment  of  any- 
thing specially  agreed  upon  at  the  sale.  The  parties  may  specially 
agree  that  upon  default  of  payment  at  a  certain  date  the  purchaser 
shall  pay  interest,  and  for  such  interest  the  vendor  may  sue  by  the 
actio  venditi.  The  vendor,  however,  cannot  claim  whatever  he  might 
have  gained  if  there  had  been  no  delay  in  payment — ^for  instance, 
profits  which  he  might  have  had  by  selling  the  same  thing  at  current 
market  rates  to  other  purchasers.  And  it  was  laid  down,  in  Philip 
TB.  Metropolitan  and  Svhwrhan  Railway  Co.  (10  S.  C.  64),  that,  as  a 
general  rule,  a  purchaser  suing  for  specific  performance  of  a  contract 
of  sale  is  not  entitled,  in  addition  thereto,  to  claim  damages  in 
respect  of  the  profits  which  he  would  have  made  if  the  thing  or  land 
sold  had  been  delivered  or  transferred  in  due  time.  "  There  may  be 
exceptions  to  the  general  nile,  as,  for  instance,  where  the  defendant's 
aL.— VOL.  II.  3  M 
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refusal  to  perform  his  part  of  the  contract  has  been  fraudolent" 
Since  the  vendor  cannot  claim  prospective  profits,  he  cannot  insist 
on  rescission  of  the  sale  and  restoration  of  property  already  trans- 
ferred by  delivery.     "  Where  there  has  been  no  delivery  and  conse- 
quently no  transfer  of  ownership  to  the  purchaser,  his  refusal  to 
accept  delivery  and  pay  the  price  would  entitle  the  vendor  to  claim 
rescission,  but  mere  inability  on  the  purchaser's  part  to  pay  the 
price  could  not  have  the  same  effect  unless  time  were  of  the  essence 
of  the  contract.  •  .  .  The  mere  fact  that  a  time  was  fixed  for  the 
payment  does  not  show  that  time  was  intended  to  be  of  the  essence 
of  the  contract"  (De  Villiers,   C.J.,  in  Hiddingk  vs.  Schade,  9 
C.  T.  R.  89).     In   Wolf  dt  Co.  vs.  Bruce,  Mavers  dt  Co.  (7  S.  C. 
188),  De  Villiers,  G.J.,  after  stating  the  general  rule,  said :    ^'  If  the 
refusal  to  accept  arises  from  mere  inability  to  pay  the  price,  different 
considerations  might  arise,  as,  for  instance,  whether  time  was  of  the 
essence  of  the  contract."     The  case  in  question  decided  that  the 
seller  of  shares  in  a  company  is  justified,  upon  the  purchaser's 
repudiating  the  sale,  in  reselling  them  by  public  auction  after  due 
and  reasonable  notice  to  the  purchaser,  and,  in  case  the  resale  is  at 
a  lower  price  than  the  original  sale,  is  entitled  to  claim  as  damages 
for  breach  of  contract  the  difference  between  the  original  price  and 
the  net  proceeds  of  the  resale.     As  pointed  out  by  Maasdorp,  J.,  in 
Hiddingh  vs.  Schadey  Yoet  gives  a  case  in  which  it  is  held  that  upon 
failure  of  the  payment  of  an  instalment  of  the  price  after  transfer  of 
the  property,  judgment  can  be  obtained  for  such  instalment,  and  the 
property  can  be  attached  for  sale  and  execution.      Hiddingk  vs. 
Schade  decided  that  where,  in  a  contract  for  the  sale  of  land,  it  is 
agreed  that  the  price  shall  be  paid  in  several  instalments,  the  vendor 
is  not  entitled,  on  the  purchaser's  failure  to  pay  one  instalment,  to 
claim  immediate  payment  of  instalments  agreed  to  be  paid  at  a  later 
date,  unless  such  right  is  reserved  to  the  vendor  in  the  contract 
And  so,  where  a  person  sells  property  mortgaged  by  means  of  a 
hasting  im/*— that  is,  a  mortgage  on  the  property  sold,  in  favour  of 
the  seller,  to  secure  unpaid  instalments  of  the  purchase  price  (see 
Grotius,  Introduction^   8,   14,   26 ;    Maasdorp,  p.   246) — and   the 
purchaser,  before  the  instalments  are  paid,  sells  the  property  to  a 
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third  person,  who  is  also  to  pay  by  instalments,  the  original  vendor 
may  claim  immediate  payment  of  instalments  that  are  due,  and  may 
sell  the  property  thus  hypothecated  in  execution,  unless  the  second 
purchaser  comes  forward  and  tenders  payment  of  what  is  due  by 
the  first  purchaser ;  and,  where  no  such  tender  is  made,  the  first 
purchaser  cannot  defend  himself  on  the  ground  that  he  has  sold  the 
property  to  another  person  who  has  not  yet  paid  the  price  (19, 
1  §§  16-22). 

896.  The  plaintiff  in  an  action  on  sale,  whether  he  be  the  vendor 
or  the  purchaser,  ought  first  of  all  to  fulfil  all  that  is  required  of 
him  under  the  contract ;  and  if  this  is  not  shown,  the  defendant  may 
successfully  plead  that  plaintiff  has  not  performed  his  part  of  the 
agreement.  Where  this  plea  is  set  up,  it  is  not  for  the  defendant  to 
prove  non-performance  by  the  plaintiff,  but  the  plaintiff  must  prove 
that  he  has  performed  the  contract.  Groenewegen  (note  to  Grotius, 
Introduction,  8,  15,  8  ;  Maasdorp,  p.  250)  states  the  rule  as  follows : 
"  It  may  be  justly  said  that,  as  a  purchaser,  who  demands  the 
property  bought,  is  bound  first  to  pay  the  seller  the  purchase  price, 
so  also  on  the  other  hand  the  seller,  who  demands  the  price  from  the 
purchaser,  is  bound  first  to  fulfil  the  contract,  and  accordingly  to 
deliver  the  thing  sold  to  the  purchaser  "  (19,  1  §  28). 

In  Nordm  v&  Barnes  and  (H?iers  (2  M.  103),  it  was  held  that  a  tender  of 
transfer  of  property  sold,  made  by  the  vendor  one  day  after  the  stipulated  time, 
is  bad.    See  Blare  vs.  Chiappini  (2  M.  96). 

In  OiUon  vs.  Payn  (9  0.  T.  B.  305)  it  was  held  that,  in  the  absence  of 
agreement  or  dear  proof  of  custom  to  the  oontrary,  the  delivery  of  goods  sold 
fibonld  be  made  at  the  place  where  the  things  were  when  sold.  The  Court  pro- 
^»eded  upon  what  is  laid  down  by  Chancellor  Kent  {Commentariee,  vol.  2, 
p.  505, 12th  ed.) :  *'  If  no  place  be  designated  by  the  contract,  the  general  rule  is 
that  the  articles  sold  are  to  be  delivered  at  the  place  where  they  are  at  the  time 
of  the  sale.  The  store  of  the  merchant,  the  shop  of  the  manufacturer  or 
mechanic,  and  the  farm  or  granary  of  the  farmer,  at  which  the  commodities  sold 
are  deposited  or  kept,  must  be  the  place  where  the  demand  and  delivery  are  to 
be  made,  when  the  contract  is  to  pay  upon  demand  and  is  silent  as  to  the 
place."  It  was  shown  that  this  rule  is  an  agreement  with  Boman  Law  and 
Boman-Dutch  Law.  Yoet  (46,  3  §  12)  says  that  for  the  due  performance  of  an 
obligation  the  debtor— or  person  obliged — ^is  not  bound  to  bring  the  money  or 
thing  due  to  the  creditor's  house  or  place  of  domicile,  xmless  required  so  to 
do  by  the  agreement  or  by  custom.  See  also  Pothier  (Obligations,  pi  3,  c.  1, 
art.  5;  §545). 

In  SpeUigue  v.  Bocher  (N.  B.  1869,  p.  80)  it  was  held  that  where  goods  are  sold 
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for  cash,  the  seller  may  keep  the  goods  as  seourity  until  the  price  is  paid,  tbe 
purchaser  not  being  liable  for  the  price  unless  there  be  delivery,  although  the 
vendor  may  by  action  enforce  the  taking  of  delivery.  See  also  Turner  Brcihen 
vs.  Oreenand  (7o2vafo  (4  N.  L.  B.  6),  StewartYB.  Fear  (7  N.  L.  B.  17)  and /Sfetroti 
vs.  ^oten  (8  N.L.B.  187). 


(7)  Rescission  of  Sale. 

897.  A  contract  of  sale,  generaUy,  may  be  rescinded  on  the  same 
ground  as  other  contracts*  A  sale  may  also  be  rescinded  by  mutoal 
consent,  provided  the  rights  of  a  third  party  are  not  thereby  preju- 
diced. Where  the  sale  has  been  performed  on  one  side  only,  it 
cannot  be  annulled  without  restitution,  on  the  one  hand,  of  the 
thing  or  property  sold,  and,  on  the  other  hand,  of  the  price. 
Where  the  sale  has  been  completed  in  such  a  manner  that  there  is 
no  further  obligation  on  either  party  in  respect  of  the  sale,  the 
agreement  of  sale  cannot  be  rescinded  at  will  of  the  parties,  but 
there  must  be  an  entirely  new  transaction,  whether  sale  or  gift.  A 
sale  cannot  be  rescinded  by  mutual  consent,  which  is  not  yet 
completed,  where  a  third  party  will  be  prejudiced  by  such  rescission. 
The  obligations  of  a  party  under  a  contract  of  sale  may  be  dis- 
charged and  put  an  end  to  by  means  of  a  release  (acceptilation) 
given  by  the  other  party.  In  Boman-Dutch  Law  a  sale  may 
generally  be  rescinded  on  the  ground  of  laesio  enormia.  That  laem 
enormis  is  still  a  ground  for  rescinding  a  sale  in  Boman-Dutch  Law 
is  clear  from  the  fact  that  the  Legislatui*e  of  the  Gape  Colony  found 
it  necessary  to  provide  against  the  raising  of  a  plea  of  laesio  enormU 
by  enacting  (Cape  Act  No.  8,  1879,  §  8)  that:  "No  contract  shall 
be  void  or  voidable  by  reason  merely  of  laesio  enormis,  sustained  by 
either  of  the  parties  to  such  contract."  Laesio  enormis  is  held  to 
take  place  where  there  is  an  enormous  disproportion  of  the  purchase 
price  to  the  real  value  of  the  property  sold,  provided  such  purchase 
price  is  greater  than  the  fair  value  by  more  than  one-half  (that  is, 
one  half  of  the  price  actually  charged).  Van  der  Linden  (InstiMes, 
1,  14, 2 ;  Juta,  p.  108)  puts  it  simply,  thus :  "  A  person  is  considered 
to  have  been  enormously  prejudiced  when  the  price  of  the  thing 
exceeds  twice  its  fair  value."  A  person  who  alleges  laesio  enormis 
may  choose  in  proceeding  between  an  action  to  rescind  the  sale 
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altogether^  and  one  to  reduce  the  price  to  the  fair  value  of  the 
properly  sold.  Where  a  purchaser  is  sued  for  the  price,  and  sets 
up  laesio  enormis,  he  must  specially  plead  the  same  (Durr*8  Executrix 
TS.  RenSf  2  M.  101 ;  see  also  Levisohn  vs.  Williams^  Buch.  1875, 
p.  108 ;  Van  der  Keessel,  §§  896 — 899 ;  Grotius  {Introduction,  S,  17, 
5  and  8,  52,  5  ;  Maasdorp,  pp.  258  and  850) ;  Bouwer  vs.  Ferguson, 
4  E.  D.  C.  95;  Durham  vs.  Peiser  d  Co.,  Buch.  1878,  p.  8;  De 
Jager  vs.  De  Jager,  Buch.  1877,  p.  141;  and  Burge's  Commen- 
taries, vol.  2.  p.  478).  Laesio  enormis  may  take  place  so  far  as 
either  the  vendor  or  the  purchaser  is  concerned.  Thus,  where  A. 
(deceased)  sold  to  B.  a  property  worth  1,5152.  for  650Z.,  A.'s  widow 
was  held  entitled  to  set  aside  the  sale  on  the  ground  of  laesio 
enormis  (Dwrr's  Executrix  vs.  Rens,  8  M.  865).  It  was  laid  down, 
in  the  same  case,  that  the  defendant  (purchaser)  could  elect  whether 
to  set  the  sale  aside,  or  to  pay  the  difference  between  the  purchase 
price  and  the  real  value ;  but  as  he  had  not  tendered  the  difference, 
and  had  pleaded  the  general  issue  on  the  question  whether  plaintiff 
was  entitled  to  rescind  the  sale  or  not,  he  was  held  to  have  forfeited 
his  right  of  election.  In  the  case  of  the  purchaser,  he  is  considered 
to  have  suffered  laesio  enormis  if  the  price  charged  exceeds  the  true 
value  by  more  than  the  amount  of  the  true  value.  Thus  there  is  laesio 
enormis  if  A.  sells  a  horse  worth  lOZ.  to  B.  for  over  20Z.  The 
remedy  for  laesio  enormis  lies  in  favour  of  the  heirs  of  either  the 
seUer  or  the  purchaser.  The  remedy,  being  purely  personal,  will 
not  be  available  against  a  third  party  to  whom  the  purchaser  has 
alienated  the  thing.  The  burden  of  proving  excessive  disproportion 
of  price  lies  on  the  plaintiff,  for  laesio  enormis  is  a  question  of  fact, 
and  is  not  presumed  in  bilateral  contracts  (that  is,  contracts  where, 
unlike  donations,  there  must  be  performance  on  both  sides).  The 
standard  of  price  is  the  fair  and  true  value  of  the  thing  at  the  time 
of  sale,  at  the  place  where  the  contract  was  made — ^not  the  price  at 
the  time  of  the  action.  Where  an  option  is  exercised  in  favour  of 
an  entire  rescission  of  the  contract,  the  thing  sold  must  be  restored 
to  the  vendor,  and  the  price  paid  must  be  restored  to  the  purchaser. 
The  purchaser  must  have  a  refund  of  necessary  expenditure  made 
by  him  on  the  thing  sold.     The  purchaser  need  not  restore  fruits  or 
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produce  of  the  things  gathered  or  concerned  by  him  before  joinder 
of  issue  {litis  contestatio).  Where  a  purchaser  has  paid  too  little^ 
and,  whether  by  his  own  election  or  that  of  the  plaintiff  (vendor), 
he  must  pay  a  sum  sufficient  to  make  up  the  deficiency  in  value,  he 
need  not  pay  interest  on  the  money  accruing  before  joinder  of  issue 
(litis  contegtatio).  Laesio  enormis  may  be  founded  on  or  pleaded  in 
respect  of  the  sale  of  both  movable  and  immovable  property  (18, 
6  §§  1—12). 

lM€iio  enormis  is  pleadable  in  respect  of  other  contracts,  such  as  partnership, 
letting  and  hiring,  division  of  property.  It  is  not  pleadable  in  respect  of  oom- 
promiBe  or  trunsactio  (on  the  authority  of  Yan  der  Keessel,  §  896,  who  shows 
from  decisians  of  the  Supreme  Court  of  Holland  that  the  statement  of  Ghnotius 
to  the  opposite  effect  is  no  longer  law),  of  sales  in  execution,  and  of  sales  directed 
by  last  will  upon  certain  terms,  sales  clearly  accompanied  by  an  intention  to 
make  k  donation,  loan  for  use  {commodatum),  deposit  {depoaitum),  sales  of  a  chanoe 
or  uBoertaiDty  {spes — alea  emta)^  sales  of  things  the  advantage  or  produce  of 
whioh  18  unirertain  (such  as  the  right  to  quarry  or  to  dig  a  mine,  and  extract 
therefrom  atones  or  minerals),  sales  of  crops  to  grow  on  certain  lands,  sales  of 
uflufnictSf  or  insurance  contracts.  Nor  can  laesio  enormis  be  pleaded  in  respect 
of  pToporty  of  State  debtors  sold  by  the  Treasury,  or  where  it  is  shown  that  the 
seller  knew  of  the  fair  market  price  current  at  the  time,  and  nevertheless  sold 
the  thing  below  half  its  value — ^in  other  words,  where  the  vendor  acts  with  open 
eyes.  Where  a  person  has  once  waived  his  remedy,  he  cannot  thereafter  plead 
foe^io  vnormis.  Where  the  parties  agree  that  an  excess  of  price  over  real  value, 
or  an  excess  of  real  value  over  price,  shall  be  looked  upon  as  a  gift,  an  express 
waiver  of  the  right  to  relief  for  laeaio  enormis  is  regarded  as  having  taken  place. 
Where  the  property  is  destroyed,  while  in  the  hands  of  a  buyer  who  has  suffered 
hcai fj  frivTTiiiSt  he  may  nevertheless  recover  from  the  seller  the  difference  between 
the  purchase)  price  and  the  true  value,  in  accordance  with  the  maxim,  nemo  cum 
ulUrius  deirimmto  locupletari  potest  (no  one  can  be  enriched  at  the  expense  of 
another).  A  purchaser  who  suffers  laesio  enormis  cannot  plead  the  same  if  he 
has  olreadj  sold  the  property  to  a  third  party — as  pointed  out  by  Connor,  J.,  in 
Mcleod  Y&.  DuneU,  Ebden  &  Co.,  Buch.  1868,  p.  201  (18,  5  §§  13—20). 

The  leading  case  in  Gape  Colony,  tried  before  the  Cape  Act  8,  1879,  was 
passed,  is  L^nisohn  vs.  Williams  (Buch.  1875,  p.  108).  There  A.  sold  B.  a  ring 
for  4:5L,  and  sued  for  that  sum.  The  defendant  pleaded  laesio  enormis,  on  the 
ground  that  the  fair  market  value  of  the  ring  was  20/.,  which  he  tendered.  The 
Court  found  that  the  market  value  was  20/.,  and  gave  judgment  for  that 
amount,  witK  costs  in  favour  of  defendant.  See  also  Morkel  vs.  Morkd  (0.  F.  S. 
Beports,  Apiil  27th,  1880). 


► 


CHAPTER  II. 

LETTINO  AND  mBING. 

(1)  The  Contract. 

898.  The  contract  of  letting  and  hiring,  known  to  the  Roman 
lawyers  as  locatio  conductio,  is  defined  hy  Colqnhoun  as  ''  the  loan 
of  the  use  of  an  immovable  or  of  a  movable,  corporeal  or  incorporeal 
object,  in  consideration  of  a  definite  recompense."  Yoet  defines  it 
as  a  contract  of  good  faith,  arising  out  of  mutual  consent,  for  the 
use  of  a  certain  thing  or  the  performance  of  certain  work,  in  return 
for  a  certain  price  or  rental.  He  points  out  that  this  is  not  the 
same  as  a  mere  promise  that  a  thing  shall  be  let,  or  an  agreement 
that  a  thing  shall  not  be  let  to  another  person  than  to  A.  In  other 
words,  there  must  be  an  actual  present  {de  praesenti)  letting — ^not 
the  promise  of  a  future  lease.  Like  sale,  the  contract  of  letting  and 
hiring  requires  the  mutual  or  consensual  agreement  of  the  parties, 
the  lessor  and  the  lessee,  a  thing  to  be  let,  and  a  price  or  rental. 
But  it  differs  from  sale  in  that  it  does  not  pass  the  property  or 
ownership  in  what  is  let,  and  merely  the  use  of  the  object  for  a 
limited  time  is  transferred  to  the  lessee.  The  contract  is  considered 
as  completed  by  consent,  and  therefore,  unless  the  local  law  of  a 
country  provides  otherwise,  the  leases  need  not  be  in  writing.  But 
the  consent  of  the  parties  must  be  proved  beyond  doubt  **  The 
unequivocal  consent  of  both  parties  is  an  essential  element  of  the 
contract,"  said  De  Villiers,  C.J.,  in  Mvrphy  vs.  London  and  South 
African  Exploration  Co.  (5  S.  C.  266).  As  to  the  question  whether, 
according  to  Boman-Dutch  Law,  leases  of  property,  as  against  third 
parties,  need  be  in  writing,  there  is  some  conflict  of  authority.  It 
seems  clear  that,  in  Yoet's  time,  the  law  of  the  Province  of  Holland 
provided  that  leases  and  continuations  of  leases,  whether  of  urban 
or  rural  tenements,  had  to  be  in  writing.     There  was  some  doubt, 
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however,  as  to  whether  the  rule  as  to  written  leases  applied  throagh- 
oot  the^  Netherlands,  and,  consequently,  it  was  provided  by  a  Placaat 
of  the  States  General,  dated  May  9th,  1744,  that  leases  for  twenty- 
fiT6  years  or  more  should  be  subject  to  transfer  duty,  and  must  be 
aoleninly  registered  in  the  Deeds  Registry  of  the  country.  This 
PlaoBHt,  according  to  Van  der  Keessel  (§  678)  and  Van  der  Linden 
{Institutes^  1,  15,  11;  Dutch  ed.,  p.  161),  always  remained  in 
force.  But  the  Cape  Supreme  Court,  in  Maynard  vs.  Usher  (2  M. 
173),  held  that  the  Placaat  of  May  9th,  1744,  was  not  in  force  in 
Cupe  Colony.  The  subject  was  referred  to  in  Discount  Bank  vs. 
Dawes  (1  M.  880),  but  that  case  leaves  the  matter  in  doubt;  and 
the  question  was  also  touched  upon  by  Eotze,  C.J.,  in  CoUins,  N,0. 
vs.  Hu(fO  and  Standard  Bank  (Hertzog,  p.  208).  In  any  case, 
the  Placaat  only  referred  to  leases  of  twenty-five  years  and  upwards. 
As  to  other  leases,  Van  der  Keessel  (§  670)  clearly  lays  down  that 
"  the  letting  and  hiring  of  property  in  town  may  be  effected  even 
without  a  writing,"  and  that  *'  the  lease  of  a  house  may,  therefore, 
be  continued  even  by  tacit  consent."  The  question  of  tacit  reloca- 
tion will  be  considered  later.  Van  Leeuwen  (JS.  D.  L.  4,  21,  3; 
2  Kofze,  167)  agrees  with  Van  der  Eeessel  that ''  it  is  not  necessary 
thrtt  thh  contract  should  be  in  writing — which,  according  to  the 
general  opinion  has  remained  unaltered  with  regard  to  the  hire  of 
houses,  as  to  which  ordinary  proof  is  sufficient."  Without  discuss- 
ing the  matter,  Voet  quotes  a  Placaat  of  the  States  General,  dated 
April  3rd,  1677,  which  provided  that  no  leases  of  tenements,  or  of  any 
ini  movable  property  whatsoever,  should  be  entered  into  without  a 
writing.  This  Placaat  (together  with  other  Placaats  of  June  11th, 
1452,  January  22nd,  1515,  April  1st,  1580,  and  March  28th,  1677) 
was  held  to  be  merely  a  fiscal  or  revenue  ordinance  appertaining  to 
Holland,  and  was  consequently  held  never  to  have  become  law,  and 
not  to  be  law,  in  Cape  Colony  (Herbert  vs.  Anderson,  2  M.  166). 
This  case  decided  that  a  verbal  lease,  followed  by  possession,  of 
urban  tenements  (i.e.,  houses,  shops,  or  buildings  similarly  devoted 
to  purposes  of  residence  or  business),  is  valid,  even  where  the  term 
is  for  a  year,  and  takes  preference  before  a  subsequent  written  lease 
of  the  same  premises  to  a  third  party.     With  this  Kotze,  C.J.»  in 
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his  note  to  Van  Leeuwen  {R.  D.  L.  4,  21,  6;  2  K.  178)  agrees. 
The  law  as  to  verbal  leases  of  urban  tenements  (bearing  in  mind 
the  statement  in  Swarts  vs.  Landmark^  2  S.  G.  6,  that  '*  it  is  not  the 
place  where  the  property  is  situated  which  shows  whether  a  praedium 
is  urbanvm  or  rusticum,  but  the  use  to  which  the  parties  have 
devoted  it ")  may  be  thus  stated  :  (1)  according  to  the  Dutch 
Placaat  of  1677,  leases  of  urban  immovable  property  must  be  in 
writing ;  but  (2)  according  to  Van  Leeuwen,  Van  der  Keessel,  and 
recent  South  African  decisions,  such  leases  need  not  be  in  writing 
unless  they  are  leases  in  longum  tempus. 

899.  Leases  in  longum  tempvs  (that  is,  for  more  than  ten  years, 
according  to  Groenewegen  on  the  Code,  4, 66),  are  regarded  in  Roman- 
Dutch  Law  as  immovable  property,  and  must  be  registered  coram 
lege  loci  (Van  Leeuwen,  R.  D.  L.  4,  21, 9 ;  and  CoUins,  N.  O.  vs. 
Htigo  Standard  Bank,  Hertzog,  206).  This  rule  applies  to  both 
urbun  and  rural  property.  As  to  leases  of  rural  tenements  tor  less 
than  ten  years,  Van  der  Keessel  (§  672)  says  that  verbal  leases  of 
rural  tenements  are  valid ;  and  of  this  view  Kotze,  C.J.,  seems  to 
approve  in  his  note  to  Van  Leeuwen  {R.  D.  L.  4,  21,  6 ;  2  K.  178). 
Voet,  as  we  have  seen,  relies  on  the  Placaat  of  1677,  which  makes 
no  distinction  between  urban  and  rural  tenements.  But  this  Placaat, 
in  the  opinion  of  the  Cape  Supreme  Court  {Herbert  vs.  Anderson) 
is  obsolete.  The  modern  view,  therefore,  appears  to  be  that  a  lease 
of  both  urban  and  rural  tenements  may  be  verbal,  in  other  words, 
need  not  be  in  writing — unless  it  is  a  lease  in  longum  tempus 
(19,  2  §§1,2). 

The  subject  has  been  discussed  in  the  following  cases,  among  others :  Murphy 
vs,  London  and  South  African  Exploration  Co,  (5  S.  0.  259),  Green  vs.  Oriffitha 
(4  S.  C.  350),  and  Trustee  of  Kimberley  Public  Gardens  vs.  Colonial  Government 
(5  S.  G.  316).  As  we  have  seen,  a  valid  parol  or  verbal  lease  is  prior  in  effect  to 
a  subsequent  written  lease.  It  appears  that  in  Natal  a  verbal  lease  is  likewise 
TB^M  {ArchbelVs  Trustee  yb.  I'oss  N.  B.  1867,  p.  225),  and  the  Natal  Supreme 
Court  has  followed  the  Gape  Supreme  Court  in  holding  that  leases  for  twenty- 
five  years  and  upwards  do  not  require  to  be  registered  {Easterbrook^s  Trustees  vs. 
McNeil^  4  N.  L.  B.  119).  This  conflicts  with  the  rule  as  to  leases  in  longum 
tempus  laid  down  by  Van  Leeuwen,  and  adopted  by  Kotz6,  G.J.  This  rule  is 
that  such  leases  must  be  registered,  and  transfer  duty  paid  on  them,  although 
it  was  not  actually  applied  in  Collins,  N,  0.  vs.  Hugo,  That  case  decided  that  a 
lease  for  ninety-nine  years,  unregistered,  could  not   prevail  as  against  the 
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hypothecary  claims  of  third  parties.  This  is  in  accordance  with  the  yiev  of 
Yoet,  who  says  that^an  underhand  lease  of  tenements  in  Umgvm  tempus  only 
binds  the  lessor  and  those  holding  from  him  under  a  lucrative  title  (such  as  gift 
or  inheritance) ;  but  that  it  does  not  bind  persons  who  hold  from  the  lessor  by 
an  onerous  title  (that  is,  who  have  given  consideration  for  the  lease),  or  who  aro 
creditors  of  the  lessor.  The  reason  of  Kotz^,  0. J.,  for  holding  that  regisfoatian 
coram  lege  loci  of  leases  in  longum  temptis  is  necessary  is  that  he  regards  such 
leases  as  being  in  the  nature  of  immovable  property.  The  views  on  the  question 
are,  therefore,  (1)  those  of  the  Cape  Supreme  Court  and  the  Natal  Supreme 
Court,  holding  that  leases,  whether  of  urban  or  rural  tenements,  need  not  be 
registered,  and  may  be  verbal;  and  (2)  that  of  the  Transvaal  High  Court 
(Kotz^,  C.J.,  directly  supported  by  the  opinion  of  Oroenewegen,  and  inferen- 
tially  supported  by  Yoet),  that  leases  in  longum  temptta  must  not  merely  be  in 
writing,  but  must  be  registered,  while  transfer  duty  must  be  paid  upon  them. 
Kotz6,  C.J.,  arrives  at  his  decision  independently  of  the  question  whether  or 
not  the  Placaat  of  1677  is  valid. 

In  the  Transvaal,  Proclamation  No.  8,  1902,  enacts  (§  3)  that  transfer  duty 
shall  be  payable  and  paid  by  the  person  entering  into  a  lease  of  any  fixed  pro- 
perty, ID  case  the  lease  be  for  not  less  than  twenty-five  years,  or  for  the  term  of 
the  natural  life  of  any  person  mentioned  therein,  or  in  case  it  be  renewable  from 
time  to  time  at  the  will  of  the  lessee,  indefinitely,  or  for  periods  which  together 
with  the  first  period  of  the  lease  amount  in  all  to  not  less  than  twenty-five  years. 
By  §  29  (1)  of  this  Proclamation  leases  of  mynpachts,  claims  or  rights  to 
minerals,  and  leases  for  not  less  than  ten  years  or  for  the  natural  life  of  any 
person  mentioned  therein,  must  be  notarial  to  be  of  any  force  or  effect,  and  must 
be  registered  against  the  title-deeds  of  the  property  leased  so  as  to  be  effectual 
against  creditors  or  any  subsequent  bo7id  fide  purchaser  or  lessee  of  the  property 
leased,  or  any  portion  thereof.  Cessions  of  leases  must  be  registered  to  be 
effectual  against  third  parties. 

900.  All  things  may  be  the  subject  of  this  contract,  corporeal  or 
incorporeal,  whether  they  belong  to  the  lessor  or  are  the  property  of 
a  third  party,  since  lease  does  not  affect  the  ownership  in  the  thing 
let.  A  usufructuary  can  let  usufructuary  things,  and  a  person  who 
has  received  or  obtained  the  right  of  inhabiting  a  house  by  means  of 
a  bequest  may  let  the  same,  just  as  a  person  who  has  the  use  of  a 
house  may  do — and  such  property  may  be  let  by  such  usufructuaries 
or  usuaries  not  merely  to  third  parties,  but  even  to  the  owners 
(domini)  of  the  property  (19,  2  §§  8,  4). 

In  MorUm  vs.  Shuttleworth  (N.  B.  1872,  p.  76),  A.  let  land  to  B.,  and  gave  him 
the  right,  imder  the  lease,  to  occupy  other  land  then  occupied  by  C,  whenever 
C.  shoidd  vacate  the  same.  C.  absented  himself  from  the  land  for  over  six 
months,  and  B.  in  good  faith  occupied  it,  and  planted  crops  thereon,  which  were 
almost  ripe  when  C.  returned.  C.  endeavoured  to  oust  B.,  who  was  held  entitled 
to  an  interdict  restraining  C.  from  interfering  with  the  crops,  as  he  had  taken 
possession  of  the  land  \mder  the  reasonable  belief  that  it  was  vacant. 
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Where  the  whole  of  a  &rm  was  leased  for  ooal-mining  purposes,  it  was  held 
(Connor,  O.J.,  dissenting)  that  as  the  tenor  of  the  agreement  sued  on  had 
reference  to  ooal  mining  and  accessory  purposes,  the  lease  could  not  be  construed 
to  extend  to  buildings  situate  on  the  land,  the  intention  being  for  a  mineral 
lease  only,  and  the  express  terms  of  the  agreement  being  thus  modified  by  the 
terms  of  the  whole  letting  {Acol  Syndicate  ys.  Ashby,  10  N.  L.  E.  181). 

As  to  the  nature  of  leases,  we  have  seen  that,  according  to  Kotz^,  O.J.,  a 
lease  in  longum  Umptu  is  looked  upon  as  an  immovable.  According  to  Tumbull, 
J.,  in  Parker  yb.  Askew  (11  N.L.  R  245),  a  lease,  whether  for  a  long  or  short 
term,  is  more  in  the  nature  of  personal  than  of  immovable  property.  And  the 
Natal  Court  has  also  held  that  a  lease  is  movable  property,  following  the 
domicile  of  its  owner  as  to  locality  (Midgley*$  Trustees  vs.  Ballance  atid 
Ldeh/ord,  5  N.  L.  R  309). 

Schorer  (§  386;  Maasdorp,  p.  611)  says:  ''Qrotius  lays  down,  upon  the 
authority  of  the  law  referred  to  by  Groenewegen,  that  a  hiring  of  one's  own  pro- 
perty, concluded  in  ignorance,  is  null  and  void ;  and  so  it  is,  but  the  lessee 
will  be  bound  first  to  restore  possession,  and  then  to  litigate  with  respect  to  the 
ownership,  and  this  is  the  case  even  though  the  lessee  may  be  able  to  prove  his 
ownership  quite  easily."  Schorer  means  that  a  man  who  has  mistakenly  hired 
his  own  property  from  another  must,  at  the  termination  of  the  lease,  restore  the 
property  to  the  lessor,  whom  he  may  thereafter  sue  in  an  action  to  have  it 
declared  that  the  property  belongs  to  the  plaintiff.  Of  course  Schorer  does  not 
refer  to  the  cases  where  a  man  takes  his  own  property  in  hire  from  a  usufruc- 
toary,  habitcUor,  usuary,  or  pledgee. 

90L  A  great  difference  of  opinion  has  arisen  upon  the  question 
whether  a  lessee  can  sublet  the  property  leased  to  him  to  another 
person,  or  cede  his  lease  to  a  third  party,  without  the  consent  of  the 
landlord  in  either  case.  There  is  no  doubt  as  to  the  Roman  Law 
upon  the  subject.  It  provides  simply  that  a  lessee  may  sublet  or 
cede  his  lease  without  the  consent  of  the  landlord  first  had  and 
obtained,  and  no  distinction  is  made  between  the  tenure  of  urban 
and  rural  tenements.  But  the  question  has  been  considerably 
complicated  in  Boman-Dutch  Law  by  the  passing  of  certain 
Placaats,  which  lay  down  certain  regulations,  principally  with  regard 
to  the  tenure  of  i*ural  tenements.  On  the  construction  of  these 
Flacaats  two  divergent  views  have  arisen,  which  are  wholly  irrecon- 
cilable, as  laid  down  by  the  South  African  Courts.  The  one  con- 
struction is  that  laid  down  by  the  Supreme  Court  of  the  Cape 
Colony,  and  it  may,  for  the  sake  of  convenience,  be  termed  the  view 
of  De  Villiers,  C.J.  The  other  construction  is  that  applied  by  the 
High  Court  of  the  Transvaal,  and  may  be  called  that  of  Kotze, 
CJ.     The   Placaats  in  question  are   dated  January  22nd,  1615, 
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April  1st,  1580,  September  26tb,  1658,  and  Febmary  24th,  1696. 
The  difference  of  opinion  between  the  leading  South  African  antho- 
rities   has   arisen,  firstly,  as  to  the   meaning  of  certain   words  in 
the  Placaats,  and  secondly,  as  to  the  question  whether  the  Placaats 
are  in  force  in  South  Africa  or  not.     De  Yilliers,  C.J.,  has  inter- 
preted the  Placaats  to  mean  that  a  lessee  of  rural  tenements  {praedia 
rustica)  cannot  sublet,  cede,  or  assign  his  lease,  to  a  third  party, 
without  the  consent  of  the  landlord ;  but  that  a  lessee  of  urban 
tenements  {praedia  urbana)  may  sublet,  cede,  or  assign  his  lease 
without  the  landlord's  consent ;  and  he  holds,  furthermore,  that  the 
Placaats,  so  far  as  they  affect  this  question,  are  still  in  force  in 
Cape  Colony.     Kotze,  C.J.,  on  the  other  hand,  has  interpreted  the 
Placaats  to  mean  that  a  lessee  of  rural  tenements  cannot,  at  the 
expiration  of  his  lease,  claim  bljvs  retracttts,  or  right  to  continue  in 
the  occupation  of  his  lease ;  and  he  holds  that  the  said  Placaats  are 
not  in  force  in  South  Africa,  and  that  there  exists  no  distinction  in 
Boman-Dutch  Law  between  a  lease  of  houses  (praedia  urbana)  and 
of  land  (praedia  rustica)  ^  in  respect  of  the  right  of  the  lessee  to  sab- 
let,  or  make  a  cession  of  the  lease,  without  the   consent  of  the 
original  lessor — ^which  right  Kotze,  C.J.,  regards  as  still  existing 
without  any  variation  in  the  rule  of  Roman  Law.     De  Yilliers,  G.J., 
adopted  the   rule  laid  down   by  Voet  (19,  2  §  5),  who  cites  the 
Placaats  of  1515  and  1580,  without  referring  to  that  of  1658— the 
Placaat  of  1696  having  been  promulgated  after  the  publication  of 
Voet's  Commentaries.    De  Villiers,  C.J.,  says  (De  Vrie$  vs.  Alexander, 
Foord,  p.  43):  "Voet,  although  he  wrote  his  Comm,entarie$  after 
1658,  went  so  far  as  to  hold  that  the  previous  Edicts  of  1515  and 
1580  had  prohibited  the  subletting  of  lands  without  the  consent  of 
the  owner."     Kotz6,  C.J.,  on  the  other  hand  (Eckhart  vs.  NoUe, 
8  C.  L.  J.  48 ;    K.  &  B.  48),  says  :    "  Voet  cites  the   Placaat  of 
Charles  V.,  anno  1515,  and  the  Political  Ordinance  of  1580,  §  80,  in 
support  of  his  view.     With   all   deference  for  the   opinion  of  so 
learned  a  writer  as  Voet,  it  is  quite  clear  that  the  Placaat  of  1515 
and  the  Political  Ordinance  have  no  bearing  whatever  on  the  point. 
These  statutes,  as  appears  from  the  Placaat  Boek,  were  enacted  in 
order  to  provide  against  the  abuse,  which  the  lessees  and  occupiers 
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of  land  in  the  country  made  of  an  aUeged  right  of  retraction  (jtLs 
retractus  or  na'huwr)y  upon  the  expiration  of  the  original  lease,  and 
have  nothing  to  do  with  the  right  of  the  lessee  to  sublet  to  another 
daring  the  term.  This  is  evident  from  the  expression  na  de 
expirtUie  van  de  huur  (after  the  expiration  of  the  lease)  which  occurs 
throughout  the  Placaat  of  1515 ;  and  the  Political  Ordinance  of 
1580,  §  80,  has  simply  renewed  the  provisions  of  the  Placaat."  In 
support  of  his  view  the  learned  Judge  cited  the  following  autho- 
rities :  Van  Leeuwen's  Commentaries  (4,  21,  8 ;  2  K.  pp.  168 — 171, 
and  p.  176)  ;  Censura  Forennis  (1,4,  22, 15);  Grotius  {IntrodtLction, 
8,  19,  10 ;  Maaadorpy  p.  268) ;  Groenewegen  (Ad  Grotium,  8,  19, 
10)  ;  Wassenaar  (Judideele  Practyck,  ch.  7,  No.  18)  ;  Van  Hasselt 
{Aanteekeningen  op  de  Constdtati'en,  vol.  2,  p.  192) ;  Regtsgeleerde 
Ob$ervatien  (2,  No.  80) ;  CoMultatien  en  Advijsen  (vol.  2,  No.  100) ; 
Lybrecht  (Redeneerend  Vertoog,  vol.  2,  c.  18,  No.  7,  p.  107).  On 
the  other  side  De  Villiers,  C.J.,  cited  Voet  (Commentaries,  19,  2  §  5) ; 
Regtsgeleerde  Observatien  (2,  No.  80)  ;  Van  der  Keessel  (§  674) ; 
Neostadius  (DecisionSy  No.  81) ;  De  Haas  (Notes  to  Van  Leeuwen's 
Censura  Forensis,  4th  ed.  1,  4,  22,  9) ;  and  other  authorities 
favouring  the  same  view  are  Schorer  (§  890),  Swarts  vs.  Landmark 
(2  S.  C.  5),  Visser  vs.  London  Diamond  Mining  Co.  (C.  L.  J.  1884, 
vol.  1,  p.  841),  and  Niemooudt  vs.  Slavin  and  Jewell  (18  S.  C.  68). 

The  Transvaal  Supreme  Ck>urt  has  definitely  decided  (Zweigmhaft  vs. 
Rolfts,  Nebd  <k  Co.,  this  case  being  reported  in  [1908]  T.  S.  p.  185,  as 
Bol/e$,  Nebd  A  Co.  vs.  Zweigenha/t,  and  in  [1902]  T.  H.  p.  214,  as  Zweigen- 
haft  vs.  Bol/es,  Nebd  A  Co.)  that  a  lessee  cannot  assign  his  lease  without  the 
landlord's  consent.  This  decision  applies  to  hoth  urhan  and  rural  leasee. 
In  support  of  his  contention  that  the  Placaats  of  1515  and  1580  (and,  conse- 
quently, those  of  1658  and  1696,  as  they  were  merely  re-enactments  of  the  older 
Placaats)  were  obsolete  in  South  Africa,  Kotz6,  O.J.,  dted  the  decisions  of  the 
Gape  Supreme  Court  in  Herbert  vs.  Anderson  (2  M.  166),  Maynard  vs.  Veher 
(2  M.  170),  and  Discount  Bank  vs.  Dawes  (1  M.  380).  The  decisions  in  those  cases, 
according  to  the  reports,  state  generally  that  the  Placaats,  being  fiscal  in  their 
nature,  have  never  been  in  force  in  Cape  Colony.  As  to  this,  De  Yilliers,  C.J., 
Bays  (De  Vries  vs.  Alexander,  Foord,  p.  47) :  **  In  Herbert  vs.  Anderson  it  was 
incidentally  held  that  the  Edicts  of  1515  and  1580  are  not  in  force  in  this 
Colony,  and,  therefore,  it  is  now  argued,  the  subsequent  Placaats  are  not  in 
force.  The  answer  to  this  objection  is  obvious.  The  Court  could  only  have 
intended  to  confine  their  decision  to  those  portions  of  the  Edicts  which  are  of 
a  fiscal  or  of  a  purely  local  nature.    So  far  as  they  had  been  incorporated  in 
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the  general  law  of  Holland,  and  were  not  inapplicable  here,  they  were  equally 
incorporated  in  the  law  of  this  [Cape]  Colony.  Take,  for  instance,  the  Edict  of 
1580.  Some  of  its  provisions  relating  to  marriage  and  intestate  succession 
formed  part  of  the  law  of  Holland,  and  now  form  part  of  the  law  of  this 
Colony.  *  It  may  well  be,'  to  use  the  words  of  Lord  Cairns  in  Tkorbwm  tb. 
Steward  (L.  R  3  Ap.  P.  C.  570)  *  that  the  fate  which  has  attended  one  division 
of  the  Placaat  may  be  altogether  different  from  that  which  has  attended  or 
should  attend  another  division  of  the  Placaat.'  And  even  if  the  Edicts  were  not 
in  force  here,  it  by  no  means  follows  that  the  subsequent  Placaats — so  &r  as  they 
do  not  deal  with  purely  local  or  fiscal  matters — are  inoperative  here.  The  ninth 
article  of  the  Placaat  of  1658,  in  requiring  the  consent  of  the  owner  to  the 
cession  of  leases  or  subletting  of  lands,  must  be  regarded  as  enacting  a 
general  law.**  On  the  other  hand,  Kotz^,  C.J.,  says :  "  We  find  in  Herbert  vs. 
Anderson  that  the  Supreme  Court  at  Cape  Town,  in  1839,  unanimously  decided 
that  the  Placaat  of  1515  and  Political  Ordinance  of  April  1st,  1580,  and  two 
other  Placaats  of  1677  (by  the  latter  of  which  a  lease  of  lands  and  houses, 
and  the  renewal  or  cession  thereof  are  required  to  be  in  writing)  were  of  no 
application  to  the  Cape  Colony.  It  follows  that  other  Placaats  in  pari  materia, 
for  example,  the  Placaats  of  1658  and  1696,  are  likewise  of  no  force  in  South 
Africa.  We  must  also  not  forget  that  the  Placaats  of  1515  and  1658  are 
purely  local  in  their  nature.  They  apply  to  lands  and  tenements  in  the  pro- 
vinces of  Holland  and  West  Friealand,  and  cannot  therefore  be  extended  to  South 
Africa.  To  use  the  language  of  the  late  Mr.  Jiistioe  Watermeyer,  statutes 
framed  for  purely  local  purposes  are  not  in  force  in  the  subordinate  govern- 
ment, t.«.,  at  the  Cape  of  Oood  Hope,  and  general  legal  principle  must  be  sought 
only,  where  for  centuries  Europe  had  found  it,  in  the  Boman  Law.  .  .  .  Even 
if  we  assume,  for  the  sake  of  argument,  that  by  the  Placaats  of  1515  and  1658, 
a  lessee  is  forbidden  to  make  over  his  lease,  or  sublet,  without  consent  of  the 
lessor  (a  proposition  I  by  no  means  concede),  then,  as  already  observed,  we  have 
an  express  decision  in  Herbert  vs.  Anderson  that  the  Placaat  of  1515  does  not 
apply  to  South  Africa,  and  therefore,  also,  the  Placaat  of  1658,  which  is  in  fxtri 
materia,  is  likewise  of  no  effect.  Moreover,  the  Cape  of  Good  Hope  was  estab- 
lished as  a  settlement  in  1652,  not  of  the  Province  of  Holland,  but  of  the  United 
Netherlands,  and  hence  the  Placaat  of  1658,  subsequent  to  the  settlement  of  the 
infant  Colony,  and  of  purely  UhxU  application  in  the  Provinces  of  Holland  and 
West  Friesland,  cannot  be  extended  to  South  Africa.  Were  this  not  so,  then 
all  the  provisions  of  the  Placaats  of  1515,  1658,  1677,  and  others  of  a  like 
character,  would  still  be  law  among  us,  which  cannot  be."  Holding,  there- 
fore, that  the  Placaats  were  not  in  force  in  South  Africa,  Kotz#,  C.J.,  came  to 
the  conclusion  that  their  provisions  did  not  apply  in  South  Africa.  But,  as  we 
have  seen,  he  went  further,  and  found,  on  an  interpretation  of  the  disputed 
clauses,  that  they  did  not  refer  to  the  right  to  sublet  or  assign  a  lease,  but  only 
to  the  application  of  the  jus  retractus.  The  articles  of  the  Placaat  of  1658— the 
interpretation  of  which  is  disputed — are  thus  summarised  by  Kotz^,  C.J. : 
'*  The  States  of  Holland  and  West  Friesland,  in  the  precunble  to  the  Act,  set 
forth  that  the  Placaat  of  1515  and  Political  Ordinance  of  1580,  against  the  hirers 
and  lessees  of  land,  have  not  been  duly  observed,  but  that  on  the  contrary  suck 
lessees  continue  in  possession  after  the  expiration  of  their  lease,  against  the  will 
of  the  ovmer,  imder  the  plea  of  after-lease,  meliorations,  plantations,  buildings. 
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and  otherwise,  even  sometimes  ceding  the  said  lands  and  selling  such  after-leasey 
ftc,  as  if  the  land  actually  belonged  to  them;  intimidating  with  threats  other 
tenants,  who  hire  the  said  lands  from  the  owners,  and  even  wounding  and 
assaulting  them  and  doing  other  wanton  acts,  &c.,  so  that  new  tenants  can  scarce 
be  found  for  such  lands,  and  moreover  the  owners  are  prevented  from  doing 
as  they  please  with  their  property.  The  States  then  confirm  the  said  Placaat  of 
1515  and  Political  Ordinance  of  1580,  and  further  ordain  as  follows :  Art.  1.  All 
lessees  and  tenants  shall,  after  the  expiration  of  their  lease  (naer  expiratie  van 
de  huyre),  give  up  and  withdraw  from  the  homesteads,  orchards,  and  lands, 
which  they  have  had  on  hire,  and  allow  the  owners  freely  to  deal  therewith. 
Art.  2.  If  the  lessees  and  occupiers  set  up  any  right  of  na-huur  (after-lease)  to 
any  property,  they  shall  not  under  pretext  thereof  remain  in  possession  of 
soch  property,  unless  there  be  prompt  proof  of  such  right  by  public  document  or 
writmg  from  the  owner,  executed  before  the  expiration  of  the  lease.  Further 
that  no  leasee  shall  be  recognised  of  which  there  is  not  proof  as  aforesaid, 
nor  will  any  tenants,  on  failure  of  such  proof,  be  heard  in  law  until  they  have 
effectually  given  up  such  lands  and  evacuated  possession  thereof.  Art.  3.  If 
a  lessee  of  any  immovable  property,  his  heirs  or  assigns,  continue  in  occupa- 
tion of  the  things  leased,  after  expiraiion  of  the  lease  (naer  de  expiratie  van  de 
Auyre),  so  that  the  owner  is  compelled  to  take  legal  steps  against  him,  the  said 
lessee,  his  heirs  or  assigns,  shall  after  litis  contestation,  besides  giving  up  posses- 
sion, with  damages  and  interest,  be  obliged  to  pay  the  half  of  the  value  of  the 
leased  property,  taking  it  at  the  thirtieth  penny  according  to  the  last  lease. 
Art  4.  The  said  penalties  shall  be  enforced  by  all  Judges,  before  whom  the 
proceedings  are  instituted,  without  any  favour.  And  if  the  party  condenmed 
have  no  property  to  pay  the  said  penalty,  he  shall  be  punished  corporally  (aan 
den  lyve)  according  to  circumstances.  Art  5.  In  case  the  former  tenant  (oude 
huwrman),  his  servants,  or  other  person  on  his  account,  should  directly  or 
indirectly  molest,  wound,  injure,  or  threaten  the  owner  or  new  tenant,  or  any  of 
their  family,  wives,  children,  or  labourers,  in  person,  fruits,  or  property,  we 
ordain  and  decree  that  the  same  shall  receive  exemplary  punishment,  and  even 
suffer  death,  according  to  circumstances.  And  all  this  above  and  besides  the 
right  of  action  appertaining  to  the  owner  and  other  interested  persons,  for  their 
damage  and  interest,  to  be  fixed  by  the  local  Court  Art  6.  And  in  order  that 
our  serious  intention,  in  the  above  article  set  forth,  may  be  strictly  carried 
out,  we  ordain  and  decree  that,  the  chief  officer  of  the  respective  places  being 
apprised  of  the  damage  in  manner  aforesaid,  the  last  lessee  {oude  huurman),  his 
wife  and  children,  if  any,  and  failing  these  his  future  heirs  (so  far  as  they  belong 
to  his  family  and  will  share  in  the  improvements)  as  well  as  their  domestic 
servants,  shidl  be  apprehended  and  each  one  of  them  kept  apart,  in  order  to  be 
the  better  questioned  on  the  acts  done,  and  even  to  be  subjected  to  sharper 
inquiry.  Art.  7.  If  upon  proceedings  as  aforesaid  the  old  lessee  (ovde  huur- 
mnn%  those  of  his  family  and  heirs  living  with  him,  be  found  innocent,  and 
in  so  far  as  it  may  appear  that  the  damage  was  caused  by  some  one  other  than 
the  old  tenant  or  any  of  his  family,  the  said  chief  officer  shall  apprehend  all  such 
culpable  persons,  and  proceed  against  them,  in  manner  as  provided  against  the 
old  lessees.  Art.  8.  *  Further,  we  have  annulled,  as  we  hereby  annul,  all  oon- 
^Bcts  of  sale,  exchange,  antenuptial  contract,  division  of  estate,  testament, 
donation,  permutation,  and  other  like  transactions,  whether  in  writing  or  by 
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word  of  mouth,  in  so  far  as  they  treat  of  meliorations  (beterschappe)  or  sunilar 
matters ;  as  well  those  contracts  which  have  already  been  made  as  those  yet  to 
be  made,  not  wishing  that  any  one  shall,  by  reason  thereof,  claim  anything,  or 
that  anything  be  adjudicated  thereupon.  Prohibiting  also  all  notaries  and  all 
subjects  of  Holland  and  West  Friesland,  of  whatever  degree,  to  witness  such 
contracts  or  dispositions,  on  pain  of  being  declared  coUuders  of  such  oontracts, 
and  being  arbitrarily  punished  according  to  the  exigency  of  the  case.* " 
Article  9  is  as  follows,  in  the  Dutch  language  :  **  Sullen  oock  gem  bruydeen 
o/te  jtachtera^  noch  hangende  ende  gedwrende  de  huyre,  noch  oock  naar  de  expiraiie 
van  dien,  zoodanige  huyre  ofte  beterschappe  van  landen  bij  verkopingey  manges 
linge,  domatie^  ofte  andere  amtracten  mogen  oversetten  diredelijk  of  indirectelij% 
Bonder  voorgaande  schnfteUjcke  consent  van  den  eigenaar,**  This  De  Villiers,  C. J., 
translates  to  means :  **  Lessees  shall  not  be  allowed,  either  during  the  existence 
of  the  lease  or  after  the  expiration  thereof,  either  directly  or  indirectly  to  make 
over  such  lease  or  any  so-called  improvement  of  lands  by  sale,  exchange,  gift  or 
other  contract  without  the  previous  written  consent  of  the  owner."  De  YiUiers, 
O.J.,  says :  **  The  term  ^beterschap/  improvement,  it  will  be  observed  from  the 
preamble  to  the  Placaat  of  1658,  had  been  used  by  lessees  as  well  as  the  term 
nahuyrcy  to  express  the  alleged  right  imder  pretext  of  which  they  claimed  the 
right  of  holding  over,  but  this  nahuyre  was  never  recognised  as  being  a  hwfrtf 
lease,  or  as  conferring  the  kind  of  alienable  Jus  retractus  claimed  by  many 
lessees."  The  translation  of  article  9,  by  Kotz6,  O.J.,  is  the  same  in  effect 
as  that  of  De  Villiers,  C.J.,  and  Kotz§,  C.J.,  proceeds  to  translate  the  remainder 
of  the  article  as  follows :  **  On  pain  not  only  of  nullity,  but  also  that  soch 
tenants  and  lessees  shall  forfeit,  in  favour  of  the  owner,  the  further  lease 
(f  .e.,  the  after-lease)  of  the  said  lands,  if  he  should  have  any  suchy  and  besides  such 
action  of  compensation  (i.e.,  for  beterschappe  or  improvements)  as  may  in  anj 
way  belong  to  them,  and  that  in  addition  thereto  such  contracting  parties  shall 
incur  a  penalty  amounting  to  the  sum  for  which  they  have  contracted  with  each 
other.  Aii;.  10.  Be  it  clearly  understood,  however,  that  whenever  the  owner  of 
any  lands,  after  the  expiration  of  the  lease  {naer  de  escpiratie  van  huyre)  takes 
back  the  same  to  himself,  or  leases  them  out  to  others,  he  shall  be  obliged 
to  pay  the  former  tenant,  or  his  heir,  compensation  for  the  buildings,  which 
such  tenant  has,  with  consent  of  the  owner,  constructed  thereon,  as  well  as  for 
ploughing,  sowing,  seed  com,  subject  to  taxation  by  the  local  Court;  without, 
however,  the  tenants,  after  expiration  of  the  term,  continuing  to  occupy  and  use 
the  said  lands  on  the  plea  of  any  building  or  improvement,  in  whatever  manner 
it  may  be ;  but  may  only  after  the  evacuation  bring  their  action  for  compensa- 
tion." Kotz^,  O.J.,  then  proceeds  to  give  the  following  interpretation:  **It 
appears  from  the  preamble  that  the  law-giver  had  in  view  two  things,  firsts  the 
claim  or  right  set  up  by  the  lessee  on  the  expiration  of  his  lease,  to  an  after- 
lease  {na'huur)f  and  second,  the  claim  to  compensation  for  meliorations  or  im- 
provement {beterschappe),  advanced  by  the  lessee  at  the  end  of  the  term.  To 
make  regulation  in  these  respects,  and  to  provide  remedies  against  the  abuses 
resulting  from  these  rights  laid  claim  to  by  the  lessees  of  land,  were  the  chief  aim 
and  object  of  the  States  of  Holland  and  West  Friesland.  Now  the  first  seven 
articles  of  the  Placaat  regulate  the  position  of  lessees,  so  far  as  their  alleged 
right  to  an  after-lease  (na-huur)  is  concerned.  The  eighth  article  deals  with  con- 
tracts in  regard  to  the  claim  to  compensate  for  improvements  (bderschappe). 
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The  ninth  article  treats  of  both  the  rights  of  na-huur  or  after-lease  and  of  com- 
pensation for  improvements.    And  it  proyides  that  neither  during  the  oontinu- 
anoe  of  the  original  terms  nor  after  its  eoopircttion  shall  it  be  competent  for  the 
leflBee  to  make  over  mch  lease  or  improvements.    The  Transvaal  Judges  say  that 
the  words  mch  lease  refer  not  to  the  original  lease  inmiediately  above  in  the  same 
section,  but  to  the  after-lease  of  which  the  first  seven  sections  treat.  ...  It  is 
erident  that  the  word  eiuih  applies  not  only  to  the  word  lease  but  also  to  the  im- 
provements (beterscJiappe),    It  also  refers  to  something  preceding  to  show  toliat 
lease  (huyre)  and  which  improvements  {heterschappe)  are  meant.    Now  clearly  the 
improvements  meant  are  those  mentioned  in  the  preceding  article  8,  and  like- 
wise the  lease  meant  by  '  sttch  lease'  is  not  the  original  lease  (during  the  con- 
tinuance or  after  the  expiration  of  which  the  lessee  may  not  make  over  the 
lease),  but  the  after-lease  (na-huyre)  itself,  of  which  the  first  seven  articles 
treat.    Again,  the  statute,  §  9,  says  that  the  lessee  shall,  neither  during  nor  after 
expiration  of  the  lease,  cede  such  lease.    How  can  a  lessee  cede  his  lease  after  it 
has  abeady  expired  F     This  proves  that  by  such  lease  not  the  original  term  but 
the  after-lease  (na^huyre)  is  meant.    Further,  if  we  look  at  the  provisions  of  the 
ninth  section  as  a  whole,  we  find  the  Legislature  declaring  that,  if  the  lessee  act 
comtraTy  to  what  is  enacted  therein,  he  shall,  besides  his  claim  to  compensation, 
forfeit  the  after-lease  {verder  ofna-huur),  if  he  have  any,  in  favour  of  the  owner ; 
and  he  incurs  this  forfeiture,  not  merely  if  he  makes  cession  during  continuance 
of  the  original  lease  but  also  after  its  escpirationy  which  would  be  absurd  if  by  the 
words  such  lease  (soodanige  huyre)  we  understand  the  original  term  or  lease. 
Again,  the  Placaat  says  only  the  after-lease  shall  be  forfeited.    There  is  not  a 
word  about  the  original  lease  in  the  penalty  or  forfeiture.    If  the  States 
[General]  had  intended  the  original  lease  by  the  words  such  lease,  they  would 
have  declared  it  to  be  forfeited  on  cession  thereof  by  the  lessee.    Otherwise  we 
must  TOMTii'.A^in  that  the  Legislatiire  intended  that  a  lessee  on  ceding  his  original 
lease  should  forfeit  his  after-lease,  if  he  have  any;  but  this  would  lead  to  an 
absurdity;  for  suppose  the  lessee  had  no  right  of  after-lease  at  all,  nor  has  stipu- 
lated for  any  improvements,  what  punishment  is  then  provided  for  him  where  he 
has  ceded  the  lease  without  consent  of  the  owner  f    None  whatever,  since  the 
cession  alone  is  dedared  null,  and  not  also  the  original  lease,  which  is  left 
untouched.     The  words  such  lease  {soodanige  huyre)  then  must  refer  to  the  after- 
lease,  or  na-huwr,  of  which  the  previous  articles  of  the  Placaat  treat,  and  not  the 
original  term.    Mr.  (now  Chief  Justice)  Maasdorp  [formerly  SoHcitor-Gteneral  of 
the  Gape  Oolony,  who  wrote  an  article  in  The  Cape  Law  Jowmal  for  1886,  p.  93, 
upholding  the  view  taken  by  De  Yiiliers,  0.  J.]  has  given  another  translation  of 
article  9,  which  upon  the  faoe  of  it  is  clearly  erroneous.    His  rendering  is  as 
follows :  '  No  lessee  of  lands  shall  be  entitled,  either  during  the  continuance  of 
the  lease  or  after  the  expiration  of  the  same,  to  make  over  such  lease  (Auyre)  or 
after-lease  (heterschappe)  of  lands,  either  directly  or  indirectly,  ftc,  without  the 
previous  written  consent  of  the  owner.'    Now,  in  translating  heterschappe  by  the 
word  after-lease,  Mr.  Maasdorp  has  substituted  a  word  not  to  be  found  in  §9  of 
the  Placaat,  thereby  entirely  changing  its  meaning.    In  this  he  is  not  justified. 
The  word  heterschappe  denotes  the  claim  for  improvements  or  meliorations 
advanced  by  the  lessee,  and  not  the  after-lease  (na-huur),  as  is  evident  from 
a  comparison  of  the  first  seven  sections  with  §  8  of  the  Placaat,  and  also 
from  $§  10  and  11,  which]  specially  deal  with  this  right  of   heterschappe,  or 
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melioratioiiB.''  In  another  paasage  Kotz6,  C.J.,  says :  **  Ju$  retraeUu  need  not 
be  exolusiyely  confined  to  the  case  of  pnrohase  and  sale.  Thus  we  find  Yoet  (19, 
2  $  18)  stating  that  if  a  usufrootary  lets  (locet)  the  property  to  a  third  party, 
which  is  ihe  subject  of  the  usufruct,  the  donUntu  cannot  exercise  a  certain  kind 
of  retraction  {speciem  quandam  rttracUU)^  unless  given  him  by  special  custom. 
Likewise  Van  Leeuwen  {Cen$.  For.  1,  4,  22,  15)  says  that  by  the  Placaat  of 
1615  and  Political  Ordinance,  1580,  ihe  old  tenants  are  prohibited  under  serere 
penalties  from  annoying  or  resisting  ihe  new  tenants  on  the  plea  of  a  right  of 
retraction  or  of  improvements  (praeUxtu  retraetua,  aut  mdioraiumum ;  na-Ai^, 
oJU  verheteringe).  Here  then  we  have  no  lees  an  authority  than  Van  Leeuwen 
translating  the  term  na-^tiyre,  occurring  in  the  Placaat  of  1515  and  PoHtioal 
Ordinance,  1580,  by  the  Latin  word  retrctchta  !  "  The  reason  why  improvtmeiiU 
(verheteringen)  is  of  like  import,  in  this  connection,  with  jus  retraetut,  is  that 
according  to  Boman-Dutch  Law,  a  lessee  who,  during  his  tenancy,  anneres 
materials,  not  being  growing  trees,  to  the  soil,  may,  after  the  expiration  of  his 
term,  recover  by  action  the  value  of  the  materials  annexed  by  him  with  the  land- 
lord's consent,  and  the  land  becomes  subject  to  a  legal  hypothec  for  such  com- 
pensation when  duly  assessed  {De  Beers  Consolidated  Mines  vs.  London  and  Soiulh 
African  Exploration  Co.,  10  8.  0.  859).  The  views  of  Kote^,  O.J.,  as  to  the 
lessee's  right  to  cede  or  sublet,  were  reaffirmed  by  him  in  Collins,  N.O.  vs.  ffngo 
and  Standard  Bank  (Hertzog's  Beports,  p.  208). 

The  distinction  between  praedium  rusticum  and  praedium  urhanum  in  respect 
of  the  subletting  or  the  ceding  of  a  lease  was  laid  down  in  Swarts  v.  Land- 
mark  (2  S.  0.  5),  by  De  Yilliers,  0.  J.  In  that  case  the  property  leased  was  held 
to  be  a  praedium  urbanum,  and  a  cession  of  the  lease  without  the  landlord's 
consent  was  therefore  held  valid. 

To  sum  up,  there  are  two  views :  (1)  that  of  Kote^,  0.  J.,  that  the  rule  of 
Boman  Law  is  still  in  force,  and  that  a  lessee  may  sublet  or  assign  without  his 
landlord's  consent,  there  being  no  distinction  between  urban  and  rural  tene- 
ments ;  (2)  that  of  De  Yilliers,  C.J.,  that  a  lessee  of  rural  tenements  cannot 
sublet  or  assign  without  his  landlord's  consent,  while  a  lessee  of  urban  tenements 
may  do  so.  The  Supreme  Court  of  the  Transvaal  has  taken  the  view,  as  above 
stated,  that  no  assignment  can  take  place  without  the  landlord's  consent 

Yoet  mentions  certain  exceptions  to  the  rule  of  Boman  Law  (which,  on  the 
construction  of  the  Placaats,  he  regarded  as  abrogated  in  his  time,  in  opposition 
to  the  views  of  (jhrotius  and  Yan  Leeuwen).  If  t^e  rule  of  Boman  Law  is  still 
in  force,  as  contended  by  Kotz6,  O.J.,  the  following  exceptions  to  it  would 
apply:  (1)  where  the  sub-lessee  will  damage  or  injure  the  things  leased,  by 
using  them,  more  than  the  first  lessee  would  injure  them — ^to  the  detriment  of 
the  landlord ;  (2)  where  the  sub-lessee  or  assignee  uses  the  property  let  for 
other  purposes  than  those  for  which  they  were  let  to  the  first  lessee ;  (3)  where 
a  person  leases  his  land  to  another,  and  that  other  is  to  cultivate  the  land 
and  give  half  of  the  produce,  as  rent,  to  the  landlord,  in  which  case  there 
is  a  sort  of  partnership  (societas)  between  landlord  and  tenant,  and  the  tenant 
cannot  bring  in  another  occupier  without  the  landlord's  consent;  (4)  where 
the  parties  specially  agree  that  the  lessee  shall  not  have  the  right  to  sublet 
or  assign — ^when  it  may  either  be  agreed  that  on  breach  of  this  stipulation 
the  lease  shall  be  forfeited  and  regarded  as  cancelled,  or  that  the  lessee  shall 
pay  a  certain  penalty  to  the  landlord.    See  also  Paterson^s  Tutor  vs.  Hume 
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(Buoih.  1876»  p.  10),  Inre  James {1  N.  L.  R  40),  McNicoIyb.  ClintonU  TruOeea 
(8  N.  L.  B.  100),  and  In  re  Homer  (12  N.  L.  B.  176). 

903.  A  letting  may  take  place  either  by  piiyate  agreement  or 
by  putting  the  lease  up  to  public  auction.  According  to  Yoet, 
Matthaeus  (De  Auciionihus^  1,  8,  6 — 9),  and  Van  Leeuw^n  {Censura 
ForensiSf  1,  4,  22,  16),  the  letting  of  property  belonging  to  the  State 
should  always  be  put  up  to  public  auction.  A  lease  may  be  entered 
into  for  a  period  certain,  or  for  an  uncertain  time,  for  instance,  **  at' 
will  of  the  lessor,"  in  which  case  the  lease  will  terminate  either  at 
the  death  of  the  lessor  or  when  he  signifies  his  intention  to  put  an 
€nd  to  the  lease.  Where  an  agreement  of  lease  has  been  made  for  a 
time  certain,  and  at  the  expiry  of  that  period  the  lessee  does  not 
surrender  the  property,  but  continues  to  occupy  the  same,  a  tacit 
relocation  or  reletting  will  be  considered  to  have  taken  place. 
Where  a  house  had  been  let  for  one  year,  at  a  monthly  rental,  and 
the  lessee  remained  in  occupation  when  the  year  had  expired,  the 
Court  held  that  there  was  a  tacit  relocation  entitling  the  lessee  to 
retain  possession  from  month  to  month,  the  renewal  entitling  him 
to  remain  in  possession  for  the  term  of  one  month  only  {Victor  vs. 
Courlois,  2  M.  165).  But  the  same  case  decided  that  acceptance  by  the 
tenant  of  notice  to  quit  (acceptance  here  apparently  meaning  receipt 
of  notice),  and  the  entering  into  a  treaty  for  a  new  lease  (which 
seems  not  to  be  essential,  and  merely  gave  weight  to  the  lessor's 
position),  constitute  an  abandonment  by  the  tenant  of  all  right  to 
possess  by  tacit  relocation  after  the  day  on  which  notice  to  quit  has 
been  given  and  accepted  (received) — and  a  mere  agreement  by  the 
landlord  to  allow  the  tenant  a  certain  time  within  which  to  decide 
whether  he  will  or  will  not  take  a  new  lease  of  the  same  property 
4oes  not  entitle  the  tenant  to  keep  possession  of  the  house  against  a 
third  party  to  whom  the  landlord  validly  let  the  house  before  the 
lapse  of  the  time  allowed  to  the  first  tenant,  and  before  such  tenant 
had  signified  his  decision,  although  it  may  entitle  the  first  tenant  to 
an  action  for  damages  against  the  landlord  for  breach  of  agreement. 
Where  a  tacit  relocation  is  held  to  have  taken  place,  the  hypothecary 
rights  which  the  landlord  had  over  the  goods  of  the  tenant  upon  the 
•demised  property  (res  invecta  et  iUata)  will  also  continue  in  force ; 

3n  2 
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bat  not  his  rights  (1)  as  against  sureties  for  the  lessee,  who  only 
bound  themselves  for  a  term  certain,  nor  (2)  his  rights  as  to  the 
property  of  third  parties  (a)  who  have  given  their  goods  as  secority 
for  payment  of  rent  for  the  term  that  has  elapsed,  or  (6)  whose 
goods  have  been  by  the  lessee  retained  as  security  upon  the  property 
leased  with  the  consent  of  the  owner  of  the  goods — ^unless  either  the 
surety,  or  the  third  party  owning  goods  on  the  property,  again 
consents  to  be  bound  for  the  rent  during  the  period  of  relocation,  it 
being  understood  that  neither  the  surety  nor  the  third  party  can  be 
made  liable  without  their  consent.  Yoet  is  of  opinion  that  where 
the  lease  prorided  that  the  landlord  might  resort  to  summary  (parate) 
execution — ^which,  according  to  modem  law,  must  be  confirmed  by 
sentence  of  a  competent  Court — or  can  obtain  judgment  by  consent 
against  the  lessee,  such  rights  last  during  the  term  of  tacit  relocation* 
Where  the  letting  of  rural  tenements  takes  place  by  the  year,  the 
term  of  tacit  relocation  is  considered  as  lasting  a  year.  If  the  term 
is  two  years,  rent  being  paid  biennially,  Yoet  holds  that  the  reloca- 
tion is  for  two  years.  As  to  urban  tenements,  he  lays  down  generally 
that  the  term  of  tacit  relocation  will  depend  upon  the  division  of  time 
according  to  which  rent  is  paid,  whether  weekly,  monthly,  or  yearly 
— ^unless  the  lease,  if  in  writing,  provides  for  a  term  of  relocation. 
If  a  lease  requires  to  be  in  writing,  the  relocation  must  also  be 
in  writing.  The  same  rules,  mutatis  mutandis^  ^pplj  to  the  relo- 
cation of  services,  the  hire  of  services,  as  we  shall  see,  being  a 
species  of  the  genus  comprised  in  the  contract  of  letting  and  hiring* 
In  Hunt  vs.  Eastern  Province  Boating  Co.  (8  E.  D.  C.  12),  where 
there  was  a  yearly  hiring,  although  the  salary  of  the  servant  was  paid 
monthly,  there  being  no  cause  for  terminating  the  engagement,  and 
there  was  no  agreement  as  to  the  notice  to  be  given,  it  was  held  that 
the  yearly  hiring  was  terminable  only  upon  reasonable  notice  expiring 
with  the  end  of  the  current  year  of  service.  So,  where  the  plaintiff, 
being  under  a  yearly  engagement  as  manager,  was  dismissed  without 
cause  and  without  notice  at  the  end  of  the  third  month  of  the  second 
year  of  service,  a  tender  of  three  months'  salary  in  lieu  of  notice  was 
held  insufficient ;  and  the  plaintiff,  not  having  obtained  other  employ- 
ment, was  held  entitled  to  damages  for  a  sum  equal  to  the  amount  of 


LBTTIKQ  AND  HIBINQ.  7^3 

salary  which  would  have  accrued  for  the  remaining  nine  months  of 
the  current  year  of  service  (19,  2  §§  9 — 18). 

For  oases  siinilar  to  Hunt  vs.  Eastern  Province  Boating  Co.,  see  Denny  vs. 
South  Afriean  Loan,  Mortgage,  and  Mercantile  Agency,  Limited  (3  E.  D.  0.  65), 
(htejf  vs.  Ptetoriui^  Executora  (12  S.  C.  104),  and  Van  Leeuwen's  Cenewra  Forenaia 
<1,  4,  22,  6  and  15). 

903.  For  the  use  of  a  property,  or  the  enjoyment  of  a  person's 
services,  payment  must  be  made,  whether  in  the  shape  of  rent,  or, 
where  a  person's  services  are  in  question,  salary  or  wages.  Such 
rent  or  wages  must  be  certain,  being  either  agreed  upon  from  the 
beginning,  or  fixed  afterwards  by  a  decision  of  a  certain  (not  uncer- 
tain) third  party.  Where  a  property  is  hired,  or  services  are 
obtained,  and  nothing  is  said  about  the  amount  to  be  paid  for  rent 
or  wages,  rent  or  wages  will  be  estimated  at  the  customary  and  usual 
rate  current  during  the  hiring  or  service.  As  a  general  rule  rent  or 
wages  must  be  paid  in  money;  nor  can  rent  be  paid  in  produce, 
xmless  it  has  been  agreed  from  the  beginning  that  the  lessor  shaU 
annually  take  a  definite  amount  of  produce  in  lieu  of  a  definite  sum 
ofmoney  (19,  2§§7,  8). 

Where  a  prisoner  had  been  convicted  by  a  magistrate  on  a  charge  of  vagrancy, 
and  was  sentenced  by  him  to  serve  a  master  for  three  months,  in  return  for 
which  he  was  to  receive  food  lor  himself,  his  wife,  and  children,  and  clothes  and 
shoes  for  himself,  the  Cape  Supreme  Court  set  aside  the  conviction,  holdiog  the 
sentence  invalid  on  the  groimd  of  imoertainty  (In  re  David  Bartman,  1  S.  (X 
239).  Jacobs,  J.,  said :  ''  I  am  of  opinion  that  to  sentence  a  prisoner  to  receive 
eomething  else  than  the  payment  of  wages  constituted  an  ambiguity." 

904.  Besides  the  use  of  property,  a  person  may  let  the  use  of  his 
services,  in  return  for  wages  or  salary.  But  advocates,  attorneys, 
and  other  professional  persons  may  not  let  their  services  for  wages, 
but  must  be  paid  by  fees  (19,  2  §  6). 

See  Van  Leeuwen  (Commentaries,  4,  22,  1 ;  2  KotxS,  p.  179). 

905.  Grotius  devotes  some  attention  to  the  contract  of  service 
between  freighters  or  owners  of  a  vessel  and  the  master,  and  between 
the  master  of  a  vessel  and  the  crew  thereof.  In  the  Gape  Colony, 
by  Act  8, 1879,  the  law  to  be  applied  in  such  cases  is  the  law  for  the 
time  being  administered  in  the  English  Courts  having  jurisdiction  in 
Admiralty  matters  (now  the  Admiralty  side  of  the  Probate,  Divorce, 


794  THE  LAW  OF  CONTEACTS. 

and  Admiraliy  Division  of  the  High  Court  of  Justice) ;  and  b 
Natal  the  English  Merchant  Shipping  Laws,  1854 — 1880,  and  subse* 
quent  amending  Acts,  are  applied,  as  well  as  the  local  Merchant 
Seamen's  Law,  1875.  But  the  Dutch  Law,  as  laid  down  by  Grotios, 
may  be  briefly  summarised  in  this  place.  A  master  who  engages 
with  a  freighter  to  sail  to  a  foreign  port,  there  to  load  a  certain  cargo, 
is  entitled  to  the  whole  of  his  freight  if  the  authorities  prevent  him 
from  sailing,  or  if  the  merchant  for  good  reasons  does  not  load  the 
vessel ;  *  but  if  a  ship  in  a  foreign  port  be  engaged  to  sail  to  another 
foreign  port,  and  there  to  load,  the  freighter  or  merchant  will,  under 
similar  circumstances,  be  liable  only  for  half  the  freight  A  mer- 
chant or  freighter  who  cannot  load  at  the  appointed  time  is  entitled 
to  fifteen  lay  or  running  days  beyond  the  day  stipulated,  to  be  paid 
for  at  a  reasonable  rate.  If  the  merchant  does  not  effect  the  loading 
within  the  proper  time,  and  is  unwilling  to  load,  both  parties  are 
released,  and  the  merchant  or  freighter  must  pay  the  freight, 
together  with  the  rate  for  the  lay  days.  Where  a  ship  is  not  in 
proper  repair,  and  damage  is  caused  to  the  cargo  by  reason  thereof, 
the  master,  as  representing  the  owners,  is  liable  to  the  freighters ; 
but  he  will  not  be  liable  for  damage  resulting  through  bad  weather  or 
unforeseen  (inevitable)  accident.  Property  of  a  freighter  taken  or 
stolen  by  the  master  or  the  crew  must  be  paid  for  by  the  master. 
Loss  to  the  cargo  caused  by  leakage,  melting,  or  other  natural  deterio- 
ration need  not  be  made  good  by  the  master.  Where  too  heavy  a 
cargo  has  been  placed  on  board,  and  the  master  must  consequently 
remove  some  of  it  before  arrival  at  the  port  of  destination,  he  will 
not  be  liable  for  loss  caused  thereby.  Where  the  master  of  a  ship 
cannot  raise  money  on  bottomry,  he  may  sell  the  cargo,  but  will  be 
answerable  to  the  freighter  for  the  value  thereof.  Where  a  vessel  is 
lost  without  negligence  on  the  part  of  the  master,  the  charterer  of 
such  vessel  must  pay  half  the  loss.  If  a  ship  conveying  merchandise 
has  been  wrecked  before  it  entered  port,  the  whole  freight  for  the 
merchandise  which  has  been  saved  should  be  paid,  without  any 
deduction  for  salvage.  On  arrival  at  the  place  of  destination  the 
ship  must  be  unloaded  within  fifteen  days,  unless  delay  is  caused  by 
circumstances  beyond  the  master's  control.     The  master  has  a  right 
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of  retention  or  tacit  mortgage  oyer  a  consignor's  or  consignee's  cargo 
for  freight  dae  to  him,  and  may,  in  default  of  payment  of  the  freight 
by  the  owner  of  the  goods,  retain  for  himself  so  much  of  the  goods  as 
will  pay  the  amount  due  to  him  for  freight  (Grotius,  Introduction, 
8,  20, 1—17). 

See  Van  der  Eeeesel  (§§  681—684);  Schorer  ($§  399—401);  Btdherford  vs. 
Lupke$(N.  B.  Aug.  Ist,  1864)  ;  «  TheSarah''  TB.IHckin8onandFi$her(S'N.Ij.  B. 
28);  "  The  Victoria''  vs.  8cott,  OtUhrie  A  Co.  (11  N.  L.  B.  129);  In  re  Winter 
(N.  R  1867,  p.  276) ;  Luck  and  Deane  vs.  Muntingh  (1  M.  846 ;  deciding  that, 
by  Boman-Dutch  Law,  freight  is  payable  for  the  whole  period  of  employment, 
ahhoo^  a  first  of  a  series  of  trips  is  unsucoessfol  through  stress  of  weather) ; 
ffcmblow  vs.  Fotheringam  (1  M.  352) ;  Guthrie  vs.  Muntingh  (1  M.  398 ;  deciding 
that  the  owner  of  a  vessel  is  bound  by  the  master's  contract) ;  Inre^*  The  BUuk 
Swan'*  (2  M.  350);  Nordm  vs.  Solomon  (2  M.  377);  Prince  vs.  Bolnnaon  (3  M. 
175);  Brown  v&  Chiappini  (3  M.  176 ;  in  which  *'  working  days"  in  a  charter- 
party  were  construed  to  include  every  day,  except  Sundays  or  hoHdays,  whether 
the  weather  may  have  admitted  of  work  being  done  or  not) ;  Chiappini  A  Co. 
T8.  Jonee  (3  M.  181 ;  deciding  that  where  there  is  primd  fade  evidence  of  a 
▼eseel's  seaworthiness,  there  is  a  presumption  in  favour  of  seaworthiness); 
Bmiih  va  Skinner  (3  M.  188). 

906.  As  to  the  contract  of  service  between  the  master  of  a  ship 
and  the  crew  thereof,  it  is  the  rule  that  the  crew  may  be  discharged 
if  the  master  decides  not  to  prosecute  a  voyage,  whether  through  war 
or  other  unforeseen  obstacle,  and  in  that  case  the  crew  will  only  be 
entitled  to  one-fourth  of  the  stipulated  wages  over  and  above  what 
they  have  already  earned.  The  crew,  once  they  have  been  engaged, 
cannot  leave  the  vessel,  for  any  reason,  without  the  master's  consent. 
They  must  navigate  the  vessel  to  the  port  agreed  upon,  and  are 
liable  to  forfeit  their  wages  in  case  of  disobedience  (Grotius,  Intro- 
ducUon,  8, 20, 18—48 ;  Voet,  19,  2  §  41). 

As  to  Natal,  see  Law  23,  1875,  the  local  Merchant  Seamen's  Law. 

The  Commissioners  of  Maritime  Causes  in  the  various  seaports  of  the 
Netherlands  framed  rules  regulating  the  relationships  between  ship-masters 
and  crews,  which  varied  in  the  different  ports.  Consequently,  such  rules  are 
not  part  of  the  general  Boman-Dutch  Law.  See  Van  der  Eeessel  ($§  685 — 697) ; 
Anselmus  {Codex  BelgicuB,  under  the  heading  Schippers  and  the  heading  Zee^ 
rtgten) ;  Van  Leeuwen  {Commentariee^  4,  22,  3 ;  2  K.  p.  180) ;  Dixon  va  Grainger 
(3  M.  174) ;  ^Uhet  and  Dickeon  vs.  Griffin  (1  M.  294) ;  Guthrie  vs.  MufUingh  (1  M. 
398);  and  Inre  *<  The  Black  Swan''  (2  M.  350). 

907*  Voet  treats  at  some  length  of  another  species  of  letting  and 
hiring — the  giving  out  of  work  to  be  done.    This  is  known  in  Roman 
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Law  as  locatio  opens  faciendi  (letting  out  of  work  to  be  done),  and 
constitutes  a  special  agreement,  such  as  what  is  known  to  English 
Law  as  a  building  contract.  Li  this  case  the  locator  (the  letter)  is  he 
who  puts  the  work  out,  and  the  conductor  (the  lessee),  otherwise 
known  OH  redemtor^  is  he  who  undertakes  the  performance  of  the 
work.  The  payment  for  service  in  such  a  case  is  not,  strictly 
speaking,  denominated  rent,  but  more  nearly  approximates  to  price 
in  the  contract  of  sale.  The  price  is  here  paid  to  the  redemtor,  who 
perfonua  the  special  work  stipulated  in  the  contract.  In  another 
sense,  too,  a  farmer  of  taxes  is  a  redemtor,  that  is,  one  to  whom  the 
collection  of  public  revenues  has  been  let,  such  as  the  collection  of 
tolk,  in  return  for  which  the  farmer  of  revenue  pays  to  the  Treasury 
a  sum  certain,  or  a  fixed  percentage.  In  this  case  the  rent  is  paid, 
not  to,  but  by  the  redemtor,  in  return  for  the  right  to  collect  taxes, 
^liere  a  piece  of  work  is  given  out  to  be  done,  such  as  the  building 
of  a  hou^e,  it  may  be  done  per  aversionem  (in  its  entirety,  without 
any  conditions)  or  according  to  a  certain  scale  or  measurement,  or 
with  a  stipulation  that  it  shall  be  completed  within  a  certain  period. 
A  person  who  undertakes  to  perform  such  a  special  piece  of  work, 
may  either  complete  the  same  by  himself  or  by  another  whom  he  has 
substituted  in  his  place,  or  he  may  sublet  or  give  out  the  perform- 
ance of  the  contract  to  a  third  party,  that  is,  to  a  sub-contractor. 
In  this  case  the  original  contractor,  who  has  undertaken  the  work, 
will  be  responsible  for  faults  on  the  part  of  the  sub-contractor.  But 
if  a  contract  is  given  out  to  a  particular  person,  with  a  special 
stipulation  that  he,  and  none  other,  shall  perform  the  work,  the 
coutractor  cannot  appoint  a  substitute  in  his  stead.  This  rule  will 
hold,  where  a  person  has  entrusted  another  with  a  commission  to  do 
a  certain  thing,  with  special  reference  to — or  having  specially  in 
mind — such  other's  ability  and  qualifications,  as  in  the  case  where  an 
artist  of  merit  is  commissioned  to  paint  a  picture.  The  approval  of 
work  which  has  been  given  out  to  perform  may  depend,  when  it  is 
done^  upon  the  decision  of  the  person  who  employs  the  workman, 
contractor,  artist,  or  artificer,  or  upon  the  decision  of  a  third  party. 
It  will  be  at  the  decision  of  the  employer  (person  engaging  the 
workman  or  artificer)  or  his  heir,  if  an  agreement  to  that  efiTect  has 
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ieen  made  between  the  parties ;  and  in  such  a  case  the  contract  is 
regarded  as  providing  for  fair  average  work  (arbitrio  bani  viri),  in 
accordance  with  the  directions  of  the  employer ;  and  the  employer, 
in  such  a  case,  cannot  reject  the  work  when  it  comes  up  to  the 
standard  which  would  ordinarily  be  applied,  following  the  employer's 
•directions.  Thus,  if  A.  asks  B.  to  build  a  house  for  him,  subject  to 
A.'s  approval,  and  B.  thereafter,  at  A/s  request,  alters  the  original 
plan  of  the  house,  A.  will  have  to  accept  the  same,  although,  as  a 
result  of  the  alteration,  it  has  not  been  built  in  accordance  with  A.'s 
original  plan.  Where  the  work  is  not  made  to  depend  upon  the 
opinion  of  the  employer,  and  a  third  party  must  decide,  he  must 
Judge  according  to  fair  average  quality,  having  reference  to  his  own 
expert  knowledge  or  the  expert  knowledge  of  others.  Such  third 
party  must  not  decide  as  to  the  length  of  time  which  the  work  has 
taken  to  complete,  but  only  as  to  the  quality  of  the  work.  Where 
reference  has  been  had  to  the  judgment  of  such  a  third  party,  the 
contracting  parties  will  have  to  abide  by  his  decision,  unless  it  is 
fraudulent,  or  has  been  fraudulently  obtained.  Where  work  is  let 
out  per  aversionem,  as  a  whole,  without  special  stipulations,  the  risk 
will  fall  on  the  person  who  contracts  to  do  the  work,  until  the  other 
party  approves  of  the  work.  Thus,  if  A.  gives  B.  a  clock  to  repair, 
and,  before  A.  has  approved  of  the  workmanship,  the  clock  is 
rendered  worthless  through  B.'s  negligence,  gross  or  slight,  B. 
will  be  responsible  for  the  loss.  This  rule  applies  whether  pay- 
ment is  made  in  a  lump  sum,  or  by  the  day,  so  long  as  the  contractor 
must  complete  the  whole  of  the  work.  Where  the  loss  is  due  to  a 
defect  in  the  thing  itself,  not  caused  by  the  contractor  or  artificer,  he 
will  not  be  responsible  for  the  loss.  Accidental  loss  to,  or  destruc- 
tion of  the  thing,  by  fire,  earthquake,  or  vis  mcyor  (act  of  God), 
must  be  borne  by  the  employer,  and  not  by  the  contractor  or 
artificer,  unless  otherwise  specially  agreed  upon,  provided  the  work 
were  ready  for  approval,  and  has  not  been  so  approved ;  but  if  the 
work  is  thus  accidentally  destroyed  while  incomplete,  and  therefore 
not  approved  of,  the  risk,  in  the  absence  of  special  agreement,  will 
fall  on  the  artificer  or  contractor.  Thus,  if  A.  agrees  to  build  a 
house  for  B.,  and,  while  the  house  is  in  course  of  erection,  it  is 
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destroyed  by  fire,  A .  will  have  to  rebuild  the  house,  and  will  be  entitled 
to  an  extension  of  time  to  enable  him  to  do  so,  such  extension  being 
long  enough  to  enable  him  to  complete  the  building.     If  a  contract 
is  given  out  by  scale  or  measurement,  the  risk  of  accidental  loss  will 
fall  on  the  employer,  in  regard  to  that  portion  of  the  work  which  has 
already  been  done  for  him  by  the  contractor  or  artificer,  and  which 
has  been  measured  out,  or  where  the  work  is  in  such  a  condition 
that  part  of  it  can  be  measured  out,  and  it  is  the  fault  of  the 
employer  that  it  is  not  measured  out  and  handed  over  to  him  for  his 
approval.     Other  losses,  where  work  is  given  out  by  scale  or  measore- 
ment,  fall  on  the  parties  according  to  the  same  principles  as  losses 
accruing  in  the  case  of  work  given  out  per  aversionem.     If  the 
employer  has  once  approved  of  the  work,  whether  the  contract  was 
entered  into  per  aversionem  or  otherwise,  all  the  risk  after  that  fells 
on  him,  even  if  the  thing  on  which  the  work  was  done  thereafter 
collapses  or  becomes  useless  through  want  of  skill  and  default  on  the 
contractor's  part — unless  the  employer  has  been  led  to  approve  of 
the  work  through  fraud  on  the  part  of  the  contractor  or  artificer.  As 
a  general  rule  it  must  be  observed,  with  reference  to  this  species  of 
letting  (the  giving  out  of  work),  that  if  several  persons  have  at  the 
same  time  together  undertaken  to  carry  out  certain  work,  and  this 
work  is  destroyed  or  rendered  useless  by  their  fault,  each  will  be 
liable  for  the  damage  caused,  not  for  the  whole  amount  (in  soliduM)^ 
but  in  proportion  to  his  share  of  the  work,  unless  they  have  bound 
themselves  in  solidum  to  complete  the  work.     The  position  is  thus 
stated   in  Henwood  d  Co.  vs.   WesUake  and  Coles  (6  S.  C.  846) : 
"  When  a  builder,  as  pointed  out  by  Pothier  (Contrat  du  lavage, 
p.  7,  c.  1),  contracts  to  erect  a  house  on  the  ground  of  another,  and 
to  famish  the  materials,  this  is  location ;  because  the  ground  is  the 
principal  subject  and  the  building  follows  it  as  accessory — aedifieium 
solo  cediL    If  two  or  more  persons  enter  into  such  a  contract  it  does 
not  necessarily  follow  that  they  do  so  as  partners.     If  they  under- 
take a  liability  m  solidum  they  will  of  course  be  severally  as  well  as 
jointly  liable.     If  they  do  not  undertake  a  liability  in  solidum,  the 
primary  obligation,  namely,  that  of  building  the  house,  would  still  be 
indivisible,  because  it  has  for  its  object  an  act  which  is  not  susceptible 
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of  parts,  buty  as  explained  by  Yoet,  and  by  Pothier  {Treatise  on 
Obligations^  §  824)9  in  case  of  non-execution  of  the  obligation,  the 
contractors  are  only  liable  each  for  his  own  portion  in  the  secondary 
obligation  of  damages,  into  which  the  primary  obligation  is  con- 
verted, because  these  damages  are  divisible/'  Yoet  remarks  on  the 
divisibility  of  the  obligation  in  these  terms :  **  The  obligation  to 
perform  the  work  is  indivisible,  in  so  far  as  each  contractor  does 
not  complete  the  work  to  the  satisfaction  of  the  employer  by  per- 
forming only  part  thereof,  and  the  effect  of  the  work  cannot  be 
divided  into  parts ;  but  the  payment  of  a  penalty  or  of  damages  in 
case  of  non-completion  of  the  work  is  capable  of  division  among 
several  persons."  The  work  must  be  completed  within  the  time 
agreed  upon,  unless  the  time  is  found  to  be  so  extremely  short  that 
it  is  impossible,  in  the  nature  of  things,  to  complete  the  work  within 
it — and  in  this  ca^e  the  whole  obligation  will  be  treated  as  null  and 
void  on  the  ground  of  impossibility.  But  if  no  time  has  been  stipu- 
lated, the  contract  is  regarded  as  tacitly  embracing  a  reasonable  time 
for  performance,  so  that  damages,  or  a  promised  penalty,  cannot  be 
sued  for  until  after  the  lapse  of  such  a  period  as  is  usually  considered 
reasonable  for  the  performance  of  the  kind  of  work  in  question ; 
and,  if  there  is  a  special  agreement  in  such  a  case  that  the  work  may 
be  given  out  to  another  contractor  if  not  completed  within  the  proper 
time,  such  reasonable  time  must  first  be  allowed  to  elapse  before  the 
work  is  given  to  a  third  party.  The  work  must  be  done  at  the  place 
where  it  was  agreed  that  it  should  be  done ;  and  performance  will 
not  be  considered  to  have  taken  place  if  the  work  be  carried  out  else- 
where. Where  no  place  has  been  agreed  upon,  and  the  intention  of 
the  parties,  and  other  collateral  circumstances,  do  not  afford  an 
indication  of  the  place  of  performance,  the  contract  will  be  looked 
upon  as  nuU  and  void.  As  to  the  date  of  payment,  this  will,  in  the 
case  of  work  given  out  per  aversUmem  (as  a  whole,  for  instance,  in 
the  case  of  a  house  to  be  built),  be  at  the  completion  of  the  work, 
unless  otherwise  specially  agreed  upon.  Where  the  work  is  to  be 
done  by  instalments,  according  to  scale  or  measurement,  payment 
must  take  place  as  each  instalment  is  completed,  unless  otherwise 
agreed  upon.    According  to  Boman-Dutch  Law,  the  person  who 
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performs  the  work  has  a  right  of  retention  in  respect  thereof,  oDtil 
the  contract  price  be  paid  (19,  2  §§  8S— 40). 

(2)    LlABILITT  OF  THB  LbSSOB. 

908.  The  remedy  which  lies  in  favoor  of  a  lessee  is  known  as  the 
actio  conducU  (action  of  hiring).    It  is  a  personal  remedy,  and  Ues 
in  favour  of  the  lessee,  his  heir  or  legal  representative,  against  the 
lessor,  his  heir  or  legal  representative.    It  claims,  as  against  t 
lessor  of  property,  that  he  shall  give  the  plaintiff  the  use  of  such 
property,  together  with  all  such  things  as  conduce  to  the  nse  thereof; 
and,  as  against  a  person  who  has  agreed  to  perform  services  (pperae), 
that  he  shall  perform  such  services.     The  lessor  of  property  is  bound 
to  let  the  lessee  have  the  full  enjoyment  of  the  property,  and,  in  the 
case  of  urban  property,  must  place  it  in  such  a  state  of  repair  that 
the  lessee  shall  have  the  full  benefit  of  possession.    In  the  words  of 
Orotius  (Introduction,  8,  19,  12 ;  Maasdorp,  p.  268),  **  the  lessee  is 
entitled  to  the  use  of  the  property  or  compensation  for  his  interest 
in  the  same.     Consequently  he  may  compel  the  lessor  to  keep  the 
property  in  a  good  state  of  repair,  so  as  to  be  fit  for  use,  and  this 
the  lessor  must  do  at  his  own  expense,  and,  if  he  be  in  default,  the 
lessee  may  advance  the  money  for  the  repairs  and  place  it  to  the 
account  of  the  rent,  or  may  even  give  up  possession  of  the  property, 
and  pay  less  rent  in  proportion  to  the  time  he  is  out  of  possession, 
or  even  claim  back  rent  already  paid."     Voet  says  that  the  lessor's 
liability  to  repair  refers  to  doors,  windows,  roofing,  and  the  like, 
which  have  become  deteriorated  by  age  or  otherwise.     This  liability 
will  rest  on  the  lessor  unless  the  lessee  has  taken  the  burden  of 
repair  upon  himself,  or  unless  the  damage  to  the  property  has 
resulted  through  such  fault  on  the  part  of  the  lessee,  that  by  the 
nature  of  the  contract  he  is  bound  to  make  it  good.     ''  Under  the 
Boman-Dutch  Law,  as  under  every  other  system  of  law,  it  is  quite 
competent  for  the  intended  lessor  and  lessee  to  enter  into  a  contract 
to  exclude  the  operation  of  the  ordinary  common  law  of  the  country. 
«  .  •  Supposing  a  landlord,  having  a  house  in  a  state  of  disrepair, 
offers  it  to  a  person  and  says,  *  You  must  take  it  as  it  is,  and  pay  me 
such  and  such  a  rent  for  it,'  there  can  be  no  doubt  that  under  such 
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cironmstaiices  the  tenant  would  not  be  justified  in  sayings  *  I  pay  a 
diminished  rent  for  the  house,  and  yet  if  damage  ensues  I  shall 
claim  for  such  damage.'  He  would  be  bound  by  the  special  contract 
to  take  the  house  as  it  was,  with  all  deficiencies ''  (Wheeler  vs.  Van 
Reenen,  2  S.  G.  269).  Even  where  a  tenant  does  not  take  a  house 
with  full  knowledge  of  defects,  that  is,  where  the  ordinary  rule  of 
Roman-Dutch  Law  applies,  he  cannot  by  action  compel  the  landlord 
to  remedy  the  defects.  So,  in  Alexander  ys.  Armstrong  (Buch.  1879, 
p.  288),  where  a  landlord  leased  a  house,  the  ceilings  of  which  were 
defective,  and  dangerous  to  the  occupier,  it  was  held  that  he  could 
not  by  action  be  compelled  to  renovate  such  ceilings,  and  remove 
defects  actually  existing  at  the  time  when  the  agreement  of  lease 
was  entered  into — although  the  lessee  might  be  entitled  to  damages 
for  loss  suffered  in  consequence  of  defects,  or  to  an  abatement  of 
rent.  But  it  was  laid  down,  at  the  same  time,  that  the  lessor's^ 
knowledge  of  the  defects,  whether  express  or  implied,  would  be  an 
important  ingredient  in  the  determination  of  the  question  whether 
he  was  liable  in  full  damages  or  not ;  and,  as  to  the  nature  of  the 
landlord's  knowledge,  Yoet  draws  a  distinction  which  has  been 
adopted  in  the  South  African  Courts.  The  landlord,  he  says,  will 
be  liable  if  he  knew  of  the  defect,  or,  where  he  did  not  know  of  it, 
if  he  most  have  been  aware  of  it  from  the  nature  of  his  profession  or 
occupation.  Where  the  letting  is  of  property  of  such  a  kind  that 
defects  in  it  will  not  be  ascertainable  by  reason  of  one's  trade  or 
profession,  such  as  pasture-land  containing  poisonous  plants,  the 
eating  of  which  results  in  death  or  sickness  of  cattle  grazing  on 
such  land,  the  lessor,  according  to  Yoet,  will  only  be  liable  for 
damages,  if  he  knows  of  the  existence  of  the  poisonous  plants  ;  but,, 
according  to  Yoet,  he  will  not  be  liable  if  he  is  ignorant,  although 
the  lessee  will  be  entitled  in  that  case  to  a  remission  of  rent  (19,  2^ 
§14). 

The  rake  laid  down  by  Yoet  as  to  the  knowledge  of  defects  on  the  part  of  the 
landlord  were  adopted  by  the  C^pe  Supreme  Court  in  Bensley  vs.  Clear  (Buch. 
1878,  p.  89).  The  same  case  decided  that  if  a  landlord  fails  to  place  his  house 
in  a  proper  state  of  repair,  the  tenant  can  only  require  an  abatement  of  the  rent 
to  the  extent  to  which  he  has  been  deprived  of  the  means  of  enjoying  the 
occapation  of  the  house,  or  has  been  put  to  actual  expense  in  placing  it  in  a 
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liabitable  state  of  repair.  If  the  damages  sostained  by  the  tenant  amoimt  to 
more  than  the  rent  due,  the  tenant  will,  of  course,  in  addition  to  a  total 
abatement  of  rent,  be  entitled  to  claim  payment  of  the  excess. 

In  Wateon  vs.  Oeard  (3  E.  D.  0.  417),  where  the  tenant  of  a  house,  in  tin 
neighbourhood  of  which  was  an  old  undeiground  tank  used  as  a  cesspool,  had 
lost  a  child  through  an  attack  of  typhoid  fever  shortly  after  entering  the  hoiue, 
and,  after  cancellation  of  the  lease,  sued  the  lessor  for  damages,  it  was  held,  in 
the  absence  of  proof  either  that  the  typhoid  fever  was  exclusively  due  to  tlie 
tank  or  cesspool  in  question;  or  that  the  lessor,  who  had  constructed  the  tank 
for  refuse  water  only,  knew  of  its  subsequent  use  as  a  cesspool — ^that  the  plain- 
tiff could  not  recover.  See  also  Stewart  &  Co,  vs.  Staines*  Executors  (4  S.  159, 
160 ;  1  Ros.  53) ;  Nannucd  vs.  WiUon  <fe  Co.  (11  S.  C.  240)  ;  Noodt  (Opera  Omnia, 
vol.  2,  p.  426);  Digeet  (19,  1,  6,  4;  19,  2,  9,  23,  35,  and  56);  Muhlenbrudi 
(Doctn'na  Pandedarum,  vol.  2,  §  412) ;  Qrotius  (iTitroduction,  3, 19, 12 ;  Maaadorp, 
p.  264);  and  the  English  cases  of  Erakine  vs.  Adeane  (L.  B.  8  Oh.  Ap.  756); 
Sutton  vs.  Temple  (12  M.  &  W.  62) ;  GoU  vs.  Gandy  (2  E.  &  B.  845) ;  KeaU  vs. 
Cadogan  (10  C.  B.  591);  Hart  vs.  Windsor  (12  M.  &  W.  68);  Bandy  va. 
CaHwright  (8  Exch.  913) ;  and  Hall  vs.  CUy  of  London  Brewery  Co.  (31  L.  J. 
a  B.  D.  257). 

Yoet  states  that  it  is  a  further  duty  of  the  landlord  to  allow  the  tenant  to 
remove  such  doors  and  other  things  as  the  tenant  has  had  constructed  at  his 
own  expense,  provided  this  may  be  done  without  injury  to  the  property  leased; 
and  the  tenant  may  also  remove  the  movables  brought  by  him  in  or  xrgon  the 
property  (res  invecta  et  UUUa)^  and  if  the  landlord  has  altered  buildings  in  such 
a  way  that  the  tenant  cannot  remove  his  movables,  he  will  again  have  to 
make  an  alteration,  so  as  to  permit  of  the  movables  being  taken  away  by 
the  tenant. 

909.  If  a  property  has  been  let  as  a  whole  to  two  persons  sepa- 
rately, he  ought  to  be  regarded  as  having  a  better  right  to  the  use 
thereof,  to  whom  the  lessor  first  conceded  the  use  of  the  property, 
whether  he  (the  lessee)  had  contracted  earlier  or  later  than  the 
other  lessee ;  and  the  other  lessee,  who  does  not  receive  the  use  of 
the  property,  may  claim  damages  on  that  account  (Johns  vs.  Colonial 
Government,  8  C.  T.  R.  293).  As  a  general  rule,  a  lessee  cannot  be 
ejected  from  the  property  or  deprived  of  the  use  and  occupation 
thereof,  before  the  expiry  of  the  term  of  his  lease  (De  Pass  d-  Co. 
vs.  Rawson,  1  fios.  139) ;  and,  in  the  same  way,  a  person  cannot  be 
deprived  of  the  use  of  articles  which  he  has  hired,  before  the 
expiration  of  the  term  fixed  by  the  contract.  But  this  rule  is  sub- 
ject to  exceptions.  In  the  Jirst  place,  there  are  cases  where  the 
lessee  has  no  remedy  by  way  of  damages  for  his  ejectment,  whether 
against  the  lessor  or  against  a  third  party,  and  is  only  entitled  to  a 
remission  of  rent  for  the  remainder  of  the  term  during  which  he 
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does  not  occupy.  This  happens :  (1)  Where,  according  to  Voet,  the 
owner  of  the  property  can  prove  that  he  requires  it  for  a  special 
purpose  arising  from  some  unforeseen  cause — with  which  Grotius 
(Introduction,  3,  19,  11 ;  Maoidorp,  p.  263)  and  Schorer  (§  392) 
agree,  the  latter  saying :  "  Grotius  lays  down,  and  it  is  clear  law, 
that,  if  the  lessor  requires  the  thing  for  his  own  use,  he  may  law- 
fully eject  the  lessee,  and  this  holds  good  even  though  he  may  have 
agreed  not  to  break  his  contract  and  had  executed  a  hypothec 
either  special  or  general  in  security  of  the  fulfilment  of  the 
contract."  Van  der  Keessel  does  not  agree  with  this  (§  676), 
but  the  Transvaal  High  Court  (Loxton  vs.  Brayhirst,  1  Kotze's 
Rep.  33)  adopted  the  view  of  Voet  and  Grotius.  (2)  Where  the 
property  leased  requires  necessary  repairs  which  cannot  be  executed 
while  the  house  is  occupied;  as  to  which  see  Schorer  (§  392). 
(3)  Where  the  lessee  makes  an  improper  use  of  the  property ;  as  to 
which  see  Grotius  (IntroducUon,  8,  19,  11 ;  Maasdorp,  p.  263) ; 
Schorer  (§  393) ;  Van  Leeuwen  (Cenmi/ra  Forensis,  1,  4,  22,  16) ; 
Christinaeus  (Decisions,  vol.  3,  No.  115).  (4)  Where  for  the  space 
of  two  whole  years  the  lessee  has  made  default  in  the  payment  of 
rent ;  as  to  which  see  Grotius  (Introduction,  3,  19,  11 ;  Maasdorp, 
p.  262) ;  Groenewegen  (ad  Orot.  3,  19,  11) ;  and  Johns  vs.  Colonial 
Government  (8  C.  T.  R.  293 ;  15  S.  C.  R.  245).  In  this  case,  says 
Yoet,  the  lessor,  if  the  lessee  is  absent,  may  enter  a  house  or 
buildings  that  he  has  leased,  make  an  inventory  of  the  goods 
belonging  to  the  lessee,  and  remove  them.  (5)  Where  a  usufruc- 
tuary has  let  the  usufructuary  property  for  a  term  longer  than  the 
term  of  his  usufruct,  for  instance,  for  five  years,  when  after  three 
years  the  usufruct  reverts  by  death  or  otherwise  to  the  owner  of  the 
land.  (6)  Where,  through  warlike  operations,  the  enemies  of  the 
State  take  possession  of  certain  land,  and  let  the  same,  and  before 
the  term  of  lease  expires,  the  land  is  retaken  by  the  forces  of  the 
State,  reverting  to  the  State  or  to  the  former  owners  (if  private)  by 
the  jus  posiUmmii  (law  of  postliminy).  In  the  second  place,  there 
are  cases  where  the  lessee  may  be  expelled  before  the  termination 
of  the  lease,  and,  in  case  of  expulsion  by  a  third  party,  the  lessee 
may  have  recourse  against  the  lessor  for  damages,  which  wiU  include 
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the  difference  between  the  rental  to  have  been  paid  by  the  lessee, 
and  the  amount  at  which  he  could  have  let  the  property,  as  a  whole 
or  in  parts,  to  a  sub-tenant.  This  will  happen:  (1)  Where  the 
lessor  lets  as  his  own  property  what  really  belongs  to  aDother, 
knowing  at  the  time  that  it  does  not  belong  to  him  (the  lessor) ;  as 
to  which  see  DiM  vs.  Lawrence  (12  S.  C.  404).  Here  the  tnie 
owner  can  at  any  time  claim  the  property  from  the  lessee,  who  can, 
in  turn,  claim  damages  from  the  lessor,  who  will  be  liable  even  if  he 
be  a  usufructuary.  Yoet  says  that  a  bond  fide  possessor  in  such  a 
case  will  not  be  liable  for  damages,  if  he  is  prepared  to  supply  the 
lessee  with  another  farm  or  another  house  as  good  as  the  one  from 
which  he  was  ejected.  Where  a  husband,  by  virtue  of  his  marital 
power,  lets  his  wife's  property,  the  wife  will,  after  dissolution  of  the 
marriage,  be  bound  by  a  continuing  lease  over  her  separate  property, 
or  (where  the  marriage  is  in  community)  over  her  share  of  the 
property  allotted  to  her  upon  subdivision.  A  legatee  may  put  an 
end  to  a  lease  over  property  left  to  him  as  a  legacy,  before  the 
expiration  of  the  term  agreed  upon  with  the  deceased,  but  the 
lessee,  after  ejectment,  will  have  an  action  for  damages  against  the 
deceased's  estate,  as  representing  the  deceased.  The  property  may 
have  been  left  to  the  legatee  either  in  full  ownership  or  by  way  of 
usufruct.  This  rule  as  to  legatees  is  derived  from  the  Roman  Law. 
But  it  has  been  changed  by  Dutch  customary  law,  according  to 
which  particular  successors  to  property,  such  as  purchasers  or 
legatees,  are  bound  by  leases  effected  over  the  property  by  their 
predecessors  in  title  (vendors  or  testators),  in  accordance  with  the 
maxim  huur  goat  v66r  koop.  Van  Leeuwen  {ComrnentarU^^  4,  21» 
7 ;  2  £*.  174)  says :  '^In  Holland  and  neighbouring  places,  it  is  a 
general  rule  that  huur  goat  v66r  hoop  (hiring  goes  before  sale),  and 
that,  without  any  distinction,  not  only  the  heirs  of  the  deceased, 
but  also  the  purchaser  or  donee,  is  bound  to  continue  the  lease  of 
his  predecessor."  See  Grotius  {Introdiu:tiony  8,  20, 16 ;  Maasdorpf 
p.  264),  and  Schorer  (§  898).  The  latter  says  that  this  rule  must 
be  taken  subject  to  the  proviso  that  the  lessee  be  prepared  in  future  to 
pay  the  rent  to  the  purchaser  or  particular  successor  of  the  original 
lessor.     This,  says  Yoet,  is  true  even  if  the  lessee  has  already  paid 
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the  whole  of  the  rent  to  the  original  lessor  in  advance^  though  the 
lessee  will  be  entitled  to  recover  from  the  original  lessor  by  the 
ctmdictio  indebiH  the  amount  paid  by  him  in  excess  of  what  was  due 
by  him  on  the  date  when  the  original  lessor  parted  with  the  pro- 
perty ;  although  on  this  particular  point  Schorer,  who  follows  the 
Digest  (book  60,  tit.l7,  §  54),  does  not  agree  with  Voet — who  seems 
to  proceed  on  the  analogy  of  Roman-Dutch  Law^  which  introduced 
the  rule  (19,  2  §§  16—17,  19). 

Ab  to  the  rights  of  a  mortgagee  against  a  lessee,  where  the  lessor  is  ineolyent, 
see  Albertyn  cmd  Another  vs.  Van  der  Weaihuyaen  and  Others  (5  S.  0.  385).  It 
ma  said  by  De  Yilliers,  O.J. :  "  Until  the  lease  has  been  put  an  end  to,  the 
lessee  is  entitled  to  have  the  same  rights  against  the  mortgagee  as  he  would 
have  against  the  mortgagor.  The  mortgagee  has  the  right  to  claim  that  the 
lease  should  be  set  aside,  but  MUng  the  exerciBe  of  this  right,  if  the  lessee  is 
entitled  as  against  the  mortgagor  to  the  crops  upon  the  land,  I  do  not  think 
that  the  mortgagee  can  object.*'  See  also  Van  WyVe  TrueUe  vs.  Van  Wyh  and 
Another  (13  8.  0.  503),  wherein  it  was  laid  down  that  where  the  mortgagor  of 
land,  who  leased  the  same,  became  insoWent,  his  trustee  in  insolvency  was 
entitled  either  to  denounce  (put  an  end  to)  the  lease  in  case  the  land,  if  offered 
lor  sale  by  public  auction  subject  to  the  lease,  should  not  realise  enough  to  pay 
the  pref erent  mortgage  debt,  or  to  institute  action  to  set  aside  the  lease  if  it 
eould  be  prored  that  Hie  same  had  been  entered  into  in  fraud  of  creditors;  but 
itwas  also  held  that,  until  the  lease  was  so  denounced  or  set  aside,  the  lessee 
was  entitled  to  reap  crops  sown  by  him  upon  the  land.  See  also  DreyerU 
Truetee  ts.  Ltdley  (3  S.  0.  59),  and  ffoUand  ys.  8coU  (2  E.  D.  0.  317). 

no.  It  must  be  noted  that  where,  whether  by  law  or  custom,  a 
tenant  may  be  ejected  before  the  expiration  of  his  term,  this  must  in 
all  cases  be  done  by  the  public  authority  of  a  competent  Court,  and 
not  by  the  mere  private  authority  of  the  lessor  or  of  a  third  party 
claiming  the  property.  Where  ejectment  takes  place  privately,  the 
ejector  will  be  liable  to  the  interdict  unde  vi.  Nor  must  the  public 
ejectment  be  sudden ;  but  it  must  take  place  after  reasonable  notice 
to  quit  at  the  end  of  the  current  term  of  tenancy  (whether  monthly 
or  otherwise),  as  fixed  by  law,  custom,  or  agreement.  In  Abbott  vs. 
Wright  (4  E.  D.  C.  42),  it  was  said :  "  The  mere  claim  by  a  third 
person  to  property  leased,  which  claim  was  not  judicially  enforced, 
is  not  such  an  interference  with  the  beneficial  enjoyment  of  the 
property  as  to  justify  the  tenant  in  quitting  the  property  and 
cancelling  the  lease."  In  this  case  A.  leased  a  farm  from  B.,  and 
quitted  it  before  the  expiration  of  his  tenancy,  alleging  that  he  had 
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been  evicted  out  of  a  large  portion  of  the  farm  by  a  third  party,  who 
claimed  it.  It  was  decided  that  A.  was  liable  for  the  fall  amomit  of 
the  rent  (19,  2  §  18). 

See  Baufer  ys.  Dow  &  Co,  (K  &  B.  p.  179),  and  Brooh»  ys.  Bond  (2  Eoti^'s 
Bep.  1881 — 1884,  p.  6).  As  to  the  rights  of  mortgagors  and  mortgagees,  see 
Natal  Land  and  CoUmisatum  Co.  ys.  Stead  (N.  B.  1867,  p.  248);  Durban  Corporis 
tion  ys.  Afason  (N.  B.  1870,  p.  35) ;  Hunter  and  Turjdn  ys.  Standard  Bank 
(4  N.  L.  B.  49);  Knox  ys.  North  (N.  B.  1877,  p.  40;  deciding  that  a  mortgagee  vho 
consents  to  and  encourages  the  granting  of  a  lease  is  bound,  on  becoming  tiie 
purchaser  of  the  property,  to  giye  effect  to  the  lease) ;  EcuierhrookU  TrtuAea 
ys.  McNeU  (4  N.  L.  B.  119);  In  re  Wihon  and  Dumo  (6  N.  L.  B.  57);  and 
EiUary  ys.  CtdltngwoHh  and  Another  (7  N.  L.  B.  138). 

The  history  of  the  rule  huur  goat  v66r  hoop  (hire  goes  before  sale)  is  thus 
smomarised  by  De  Villiers,  O.J.,  in  BothaU  Executor  ys.  Du  Plooy  (14  8.  C. 
421) :  <*  The  general  role  of  the  Boman  Law  was  that  the  purchaser  of  land  is 
not  bound  by  a  lease  made  by  the  former  owner,  unless  the  purchase  had  been 
made  on  condition  that  he  should  be  so  bound.  The  general  rule  was  modified 
by  the  customary  law  of  Holland  to  this  extent,  that  the  purchaser  must  allow 
the  lessee  to  remain  in  occupation  till  the  end  of  his  term,  proyided  that  such 
lessee  were  willing  to  pay  him  the  rent  accruing  during  the  remainder  of  ibe 
term.  The  right  of  the  lessee,  therefore,  to  occupation  was  not  imqualified, 
but  was  conditional  upon  his  willingness  to  pay  the  rent  to  the  particular  suc- 
cessor. In  this  (C^pe)  Colony  also  the  purchaser,  eyen  after  obtaining  transfer 
of  the  land,  is  bound  by  a  lease  made  bond  fide,  and  not  amounting  to  a  yirtual 
alienation  of  the  land,  but  he  is  primS  facie  entitled  to  receiye  the  rent  from 
the  lessee.  This  right  belongs  to  him  as  the  owner  of  the  land,  and  will  be 
enforced  by  the  Court  unless  it  be  proyed  that  he  purchased  the  land  with 
knowledge  that  a  third  party  had  already  acquired  the  personal  right,  as  against 
the  lessor,  to  receiye  the  rent  from  the  lessee.''  See  Van  der  Byl  <fe  Cb.  ys. 
Findtay  and  Kuhn  (9  8.  C.  178). 

(8)  Liability  of  the  Lbssbe. 
OH.  In  the  same  way  as  the  lessee  has  a  remedy,  the  ctciio 
condtictif  so  a  remedy  at  law  is  given  to  the  lessor,  or,  as  against  a 
sub-tenant,  to  a  lessee  who  has  sublet  the  property  leased  to  him* 
This  is  known  as  the  actio  locati  (action  of  letting).  Where  several 
persons  have  let  a  property,  this  remedy  lies  in  favour  of  each  in 
proportion  to  his  share  in  the  letting.  It  lies  against  a  lessee,  or 
in  favour  of  a  lessee  against  a  sub-lessee,  and,  if  there  are  several 
lessees,  against  each  in  proportion  to  his  share  of  liability — ^unless 
anything  to  the  contrary  has  been  expressly  provided  for,  or  unless 
it  be  shown  that  the  lessor  had  regard  to  each  of  the  lessees  as 
bearing  a  total  liability,  thereby  making  them  debtors  each  for  the 


LETTINO  AND  HIRING.  807 

whole  (nnguUin  solidum) — ^in  which  case  the  lessor  may  elect  which 
of  the  lessees  he  shall  call  upon  for  the  whole  amonnt,  and  the  right 
of  so  electing  cannot  be  taken  from  him,  where  all  the  lessees  are 
solvent,  if  the  one  whom  he  calls  upon  for  payment  pleads  the 
benefit  of  division  (that  is,  the  benefit  of  division  will  not  avail  as  a 
plea),  provided  that  the  plaintiff  is  willing  to  cede  his  right  of  action 
against  the  other  joint  lessees.    Where  a  grant  of  perpetual  quit- 
rent  land  was  made  to  four  persons,  of  whom  the  defendant  was  one, 
and,  after  the  quit-rent  fell  into  arrear,  two  of  the  grantees  became 
insolvent,  the  Colonial  Government  sought  to  recover  the  whole  of 
the  quit-rent  in  arrear  firom  each  or  either  of  the  two  remaining 
solvent  grantees.    Defendant  pleaded  that  he  was  only  liable  for  a 
pro  ratd  share  of  the  quit-rent,  that  is,  for  one-fourth ;  but  the  Court 
held  that  he  was  severally  liable  for  the  whole  amount  of  the  rent 
{Colonial  Oovemment  vs.  Wasserman,  6  S.  C.  185 ;  see  De  Pass  vs. 
Colonial  Oovemment  and  Others,  4  S.  C.  888).    Voet  says  that  a 
lessor  will  not  have  an  action  on  the  lease  against  a  sub-lessee, 
since  there  is  no  contract  between  the  parties,  and  a  person  cannot 
sue  or  proceed  upon  the  contract  of  a  third  party ;  and  this  is  the 
case  even  if  the  lessor  has  for  several  years  received  rent  from  the 
sub-lessee — ^for  by  that  means  no  novation  or  delegation  is  con- 
sidered as  intervening,  and  therefore  an  action  can  no  more  arise 
against  the  sub-lessee  than  against  a  stranger  who  pays  the  rent  for 
the  lessee.    At  the  same  time  it  is  true  that  a  sub-lessee  who  pays 
the  lessor  what  is  due  to  him  by  the  lessee,  is  thereby  discharged  to 
the  extent  of  such  payment  from  his  liability  to  the  lessee — ^for  in 
that  case  he  is  regarded  as  making  payment  with  the  object  either 
of  releasing  his  goods  brought  upon  the  property  (res  invectae  et 
iUata^) — which  are   subject  to  a  tacit  hypothec  in  the  landlord's 
favour— or  of  transacting  the  affairs  of  the  lessee,  by  compensating 
against  a  debt  which  he  (the  sub-lessee)  owes  to  the  lessee,  this 
payment  to  the  lessor  of  what  the  lessee  owes  to  the  landlord — 
provided  that,  in  this  case,  the  lessee  has  not  expressly  prohibited 
payment  by  the  sub-lessee  to  the  lessor  (see  Bok  vs.  Ebden  and  Jones, 
£.  &  B.  108).    But  the  rule  is  different  in  case  of  the  valid  cession 
of  a  lease,  even  without  the  consent  of  the  original  lessor.     In  tbat 
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case,  the  person  to  whom  the  lease  has  been  ceded  withoat  the  land- 
lord's consent  may  exercise  a  right  of  renewal,  if  such  a  right  is 
conferred  by  the  original  lease  which  is  the  sabject  of  cession 
{Executors  ofPatenan  vs.  Webster,  Steel  d  Co.,  1  S.  C.  860) ;  and, 
conversely,  by  the  cession,  even  without  the  landlord's  consent,  all 
his  rights  against  the  lessee  will  avail  as  against  the  cessionary  of 
the  lease.  As  to  subletting  contrary  to  a  stipulation  in  the  lease, 
see  Philps  vs.  Henrey  (4  E.  D.  C.  78).  There  the  defendant  was 
plaintiff's  tenant  under  a  verbal  agreement,  by  which  he  agreed  to  be 
subject  to  the  conditions  of  a  written  lease  of  the  property  entered 
into  by  a  previous  tenant.  This  written  lease  contained  a  clause 
prohibiting  subletting  except  with  the  written  consent  of  the  lessor. 
The  defendant  sublet  the  premises,  and  the  sub-lessee  paid  several 
months'  rent  direct  to  the  plaintiff,  but  afterwards  became  insolvent. 
The  defendant  was  held  liable  to  the  plaintiff  under  the  lease,  as  he 
had  failed  to  obtain  the  lessor's  written  consent  to  the  subletting, 
or  to  prove  that  the  lessor  had  waived  the  condition  of  the  lease 
(19,  2  §21). 

See  Pothier  {OhligatiaM,  $  564). 

913.  By  the  actio  locati  the  plaintiff  claims  rent  for  the  period  of 
the  lease,  and  interest  thereon  in  default  of  payment — even  if  the 
lessee  has  not  used  the  thing  let,  or  has  vacated  the  property  leased 
before  the  termination  of  the  lease,  having  no  lawful  excuse  for  so 
vacating  it.  But  the  lessee  will  not  be  liable  for  rent  where  the 
lessor  has  received  and  accepted  rent  from  a  third  party  in  respect 
of  the  same  property  for  the  remainder  of  the  lease — ^for  the  lessor 
has  thus  sustained  no  damage  through  the  untimely  vacating  of  the 
leased  property  by  the  original  lessee.  And  the  mere  giving  of 
notice  to  quit,  on  the  part  of  the  lessee,  without  acting  upon  the 
same,  will  not  confer  upon  the  lessor  a  right  to  claim  damage 
on  account  of  such  notice  (Nixon  vs.  Blaine  d  Co.,  Buch.  1879, 
p.  217).  So,  where  the  parties  stood  in  the  relation  of  master  and 
servant,  the  mere  fact  that  insufficient  notice  of  discharge  had  been 
given  was  not  held  to  confer  on  the  servant  the  right  of  bringing  an 
action  against  the  master  for  damages  for  wrongful  dismissal,  as 
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sach  notice  had  not  been  acted  upon^  nor  had  the  period  fixed  by 
the  notice  actually  expired.  In  other  words,  the  action  for  damages 
would  only  lie  (1)  if  the  notice  had  been  acted  upon,  or  (2)  if  the 
period  of  notice  had  expired.  The  following  statement  was  made 
in  the  foregoing  case  :  ''  All  the  authorities  in  our  [Boman-Dutch] 
Law  go  to  show  that  the  principles  of  law  which  regulate  the  letting 
of  one's  services  are  substantially  the  same  as  those  which  regulate 
the  letting  of  one's  property.  The  lessor  of  a  house  who  receives 
insufficient  notice  of  his  lessee's  intention  to  quit,  does  not,  by  the 
mere  receipt  of  such  notice,  acquire  the  right  to  sue  the  lessee  for 
damages,  and  there  is  no  reason  in  law  why  a  person  who  lets 
his  services  should  stand  in  a  different  position."  In  Denny  vs. 
South  African  Loan,  Mortgage,  and  Mercantile  Agency,  Limited 
(8  E.  D.  C.  48),  where  the  plaintiff  had  been  engaged  as  manager  of 
a  company  at  a  yearly  salary,  and  subsequently  by  agreement  the 
contract  was  made  to  terminate  at  a  fixed  date,  namely,  October  6th, 
and  after  that  it  was  to  be  subject  to  three  months'  notice,  and  the 
plaintiff  was  improperly  dismissed  before  October  6th,  it  was  held 
that  damages  must  be  estimated  only  up  to  the  date  fixed  upon  for 
the  termination  of  the  contract,  and  not  for  an  additional  three 
months  after  that  period.  Barry,  J.,  said:  *'I  think  that  the 
{plaintiff's  earnings  before  October  6th  may  be  set  off  against  the 
amount  of  salary  which  he  would  otherwise  have  earned.  Voet 
(19,  2  §  22)  justifies  this  conclusion,  which  is  a  conclusion  arrived 
at  by  the  Courts  in  England,  where  it  has  been  held  that  if  a  plaintiff 
has  obtained,  or  is  likely  to  obtain,  another  situation,  the  damages 
ought  on  that  ground  to  be  proportionately  less,  or  even  nominal, 
regard  being  had  to  the  real  loss  sustained.  •  .  .  The  authority  of 
Yoet  clearly  justifies  the  application  of  the  English  principle  to 
cases  which  have  to  be  decided  by  our  [Boman-Dutch]  Law,  inas- 
much as  the  letting  and  hiring  of  services  is  subject  to  the  same 
principles  of  law  as  the  letting  and  hiring  of  houses."  Shippard, 
J.,  traced  the  history  of  the  law  on  the  subject,  sajdng :  "  I  am  not 
aware  of  any  decision  in  the  Courts  of  this  [Cape]  Colony  defining 
the  measure  of  damages  in  such  a  case  as  this.  The  broad  rule  of 
the  Boman  Law  as  to  damages  was,  that  they  are  the  loss  which  a 
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person  has  sustained,  or  the  gain  which  he  has  missed  {Dige9^, 
46,  8,  18) ;  provided  that  damages  should  in  no  ease,  founded  on 
contract,  and  free  from  dolus  malua  (fraud),  exceed  double  the 
immediate  value;  and  this  restriction  applied  to  locatio  conductio 
(letting  and  hiring:  Code,  7,  47,  1).  As  to  time,  damages  by 
Roman  Law  were  limited  to  the  precise  date  when  the  right  of 
action  accrued,  not  by  the  period  when  action  was  commenced 
(Digest^  2,  11,  12).  By  the  Boman  Law  as  by  English  Law,  the 
measure  of  damages  in  each  case  was  treated  as  a  question  of  hci 
only.  .  •  •  The  restriction  introduced  by  Justinian  {Code,  7,  47, 1) 
applied  only  to  the  computation  of  claims  founded  on  contract,  not 
of  claims  founded  on  delict.  In  the  former,  as  already  observed, 
the  computation  of  the  indirect  damages  and  also  the  gain  missed 
(lucrum  cessans)  should  not  exceed  double  the  immediate  value  in 
contracts  (such  as  locatio  conductio)  which  are  certain  and  free  from 
dohis  malus.  These  rules  were  adopted  in  Holland  (Yoet,  45, 1, 10; 
Van  Leeuwen*s  Censwra  Forensis,  1,  4,  15,  8 — 5,  and  2,  1,  81,  11). 
According  to  Roman-Dutch  Law,  the  Court  has — subject  only  to  the 
limitation  above  mentioned — a  certain  discretion  as  to  the  measure 
of  damages  in  a  case  of  this  kind  ;  such  judicial  discretion  being  of 
course  guided  by  the  rule  that,  regard  being  had  to  all  the  circum- 
stances, the  amount  of  actual  damage  sustained  should  as  nearly 
as  possible  be  awarded.  .  .  .  There  is  authority  to  show  that  the 
civil  law  and  the  Roman-Dutch  Law  coincide  with  that  of  England, 
as  to  the  equity  of  deducting  from  a  plaintiff's  claim  for  salary  in 
such  a  case  as  this  the  amount  he  is  proved  to  have  earned  after 
dismissal,  during  the  currency  of  his  term  of  service."  We  see, 
therefore,  that  a  lessor  (whether  of  property  or  of  services)  is 
entitled,  in  case  of  untimely  breach  of  agreement,  to  claim  not  only 
indemnity,  but  profits  or  gains  as  well  which  he  might  have  acquired 
through  a  continuance  of  the  contract.  But  if  the  lessee  makes  a 
misuse  of  the  property  leased,  and  is  expelled  from  his  lease  by  the 
lessor  before  the  termination  of  the  lease,  the  lessor  cannot  claim 
anything  more  from  the  lessee  in  respect  of  the  unexpired  portion  of 
the  lease  (or  contract  of  service),  than  the  difference  between  what 
he  was  to  receive  from  the  lessee  and  the  amount  received  by  leasing 
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the  property  to  another  person — ^provided  the  latter  amount  is 
smaller  than  what  the  lessee  was  to  have  paid.  The  question  was 
discussed  in  BMsamaradoo  vs.  Morris  (6  S.  G.  28)9  where  the  plain- 
tiff, a  servant  on  a  monthly  hiring,  wilfully  deserted  his  service 
without  notice  during  the  month,  and  the  point  for  decision  was  his 
right  to  claim  wages  for  the  service  rendered  during  that  month 
up  to  the  day  of  his  desertion.  It  was  held  that  he  was  not  entitled 
to  claim.  De  Yilliers,  C.J.,  said  :  "  In  the  case  of  Nixon  vs.  Blaine 
(Buch.  1879,  p.  217)9  this  [Cape  Supreme]  Court,  without  expressly 
deciding  the  point,  threw  out  a  suggestion  that  a  master  who 
dismisses  his  servant  for  misconduct  cannot  avail  himself  of  such 
misconduct  to  evade  payment  of  wages  for  the  period  during  which 
he  has  enjoyed  the  services  of  the  servant.  That  case,  however,  is 
very  different  from  the  present.  If  a  servant  were  deliberately  to 
misconduct  himself  with  the  object  of  inducing  his  master  to  dismiss 
him,  that  might  be  equivalent  to  desertion,  and  justify  the  master's 
refusal  to  pay  wages  for  the  period  of  service  preceding  the  mis- 
conduct. But  if  a  servant  who  has  misconducted  himself,  but  not 
in  such  a  way  as  to  show  that  he  is  unlikely  to  serve  his  master  faith- 
fully for  the  full  term  of  service  agreed  upon,  is  willing  and  able  to 
complete  his  term  of  service,  his  position  is  very  different  from  that 
of  a  servant  who  wilfully  puts  an  end  to  his  contract  of  service  by 
desertion.  In  the  latter  case  it  would  be  most  unreasonable  to 
allow  the  servant  to  have  the  benefit  of  his  desertion  and  at  the 
same  time  claim  wages  for  part  of  the  term  for  which  he  had  engaged 
his  services.  The  master  would  be  in  the  position  of  a  lessee  of 
premises  whom  the  lessor  has  deliberately  and  without  just  cause 
expelled  before  the  expiration  of  the  term  agreed  upon."  The 
distinction  is  thus  drawn  between  cases  where  (1)  the  servant 
wilfully,  and  without  due  notice,  deserts  his  service,  and  (2)  the 
servant,  though  he  has  misconducted  himself,  but  not  so  as  to 
indicate  that  he  is  unlikely  to  serve  faithfully  for  the  full  term  of 
service,  is  willing  and  able  to  complete  his  service.  The  law  was 
thus  stated  by  Smith,  J. :  *'  I  was  not  aware  until  the  question  was 
raised  .  .  .  that  there  was  any  doubt  that  a  domestic  servant  leaving 
his  service  during  the  month  without  lawful  cause  was  not  entitled 
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to  bis  wages  for  that  potion  of  the  month  daring  which  be  had 
served.  The  servant  undertakes  to  render  his  services  for  a  month ; 
the  master  undertakes  to  pay  him  wages  for  rendering  his  services 
for  that  period  of  time.  If  then  he  refnj^M  to  perform  his  part  of 
the  c(mtract  and  serve  for  the  whole  month  he  cannot,  the  contract 
being  an  mttr^  one,  recover  anything.  ...  I  should  have  thought 
that  the  same  rule  would  apply  in  the  case  of  a  servant  dismissed 
for  misconduct  in  the  middle  of  a  month.  It  has  been  said  that 
some  of  the  rules  as  to  letting  of  services  are  analogous  to  those  of 
letting  of  property.  Yoet  asks  what  difference  there  is  wheth^  a 
lessee  quits  without  good  cause  before  the  end  of  his  term  or  is 
ejected  for  good  cause.  He  says  that  it  is  plain  that  he  who  makes 
an  improper  use  of  the  property  is  no  less  to  blame  than  he  who 
quits  before  the  end  of  his  term."  Yoet,  in  a  later  passage,  adverts 
to  the  same  subject,  saying :  ''  If  a  person  who  has  let  his  services 
does  not  duly  perform  them,  his  wages  must  be  diminished  in 
proportion  to  the  time  during  which  the  services  were  not  rendered ; 
unless  the  person  to  whom  the  services  were  due  (the  master)  deems 
it  better  to  compel  the  servant,  against  his  wiU,  to  render  his  services 
for  the  full  term  agreed  upon."  Yoet,  therefore,  says  that  if  a  youth 
be  apprenticed  to  a  skilled  workman  for  a  number  of  years,  in  order 
that  he  may  learn  the  trade,  and,  before  the  expiration  of  the 
apprenticeship,  agrees  to  serve  a  third  party  for  wages,  the  trades- 
man to  whom  he  is  apprenticed  may  compel  him  to  return  to  his 
apprenticeship.  These  rules  will  also  apply  in  the  case  of  domestic 
servants.  It  appears  from  Yoet's  remarks,  and  from  the  statement 
of  Yan  Leeuwen  {CtflMora  ForensiSf  1,  4,  22,  11 ;  which  statement 
is  approved  of  by  De  Yilliers,  C.J.,  in  B€u$amaradoo  vs.  Aforrii, 
6  S.  C.  p.  80),  that  a  lawful  ground  of  excuse  is  the  absence  of  a 
female  servant  in  order  to  be  married ;  and  from  Yoet,  and  Thome^ 
StuUaford  <t  Co.  vs.  McNaUy  (8  S.  C.  148),  that  short  absence  on 
account  of  illness  rendering  a  servant  physically  incapable  of  per- 
forming his  or  her  ordinary  duties  will  also  be  a  lawful  ground  of 
excuse,  whether  there  be  a  special  contract  to  that  effect  or  not. 
The  general  rule,  however,  that  wages  are  not  payable,  or  that  an 
unwilling  servant  may  be  compelled  to  complete  the  service  agreed 
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upon,  will  not  apply  where  it  is  the  fault  of  the  employer,  or  person 

to  whom  the  services  were  due,  that  they  were  not  rendered.    If 

service  is  not  rendered  through  an  accidental  cause  originating  on 

the  part  of  the  hirer  (the  lessee  of  the  services),  as  in  the  case  where 

the  hirer  dies,  the  wages  for  the  whole  term  of  service  must  be  paid, 

unless  before  the  expiry  of  the  term  the  servant  has  found  other 

employment.    Where  the  accidental  cause  originates  on  the  servant's 

part,  whether  it  be  death  or  other  cause  incapacitating  him  from 

fiilfiUing  the  work  agreed  upon,  wages  will  be  due  only  in  proportion 

to  the  services  rendered  up  to  the  time  when  the  accidental  cause  in 

question  supervened — ^unless,  as  shown  above  (Thome^  StuMaford  d 

Co.  vs.  MeNaUy)f  the  absence  on  account  of  physical  incapacity  to 

perform  services  is  brief.     It  would  seem,  from  Yoet's  remarks,  that 

where  the  service  is  not  to  perform  daily  routine  duties,  but  to 

perform  a  special  piece  of  work,  and  a  partial  service  thus  confers 

no  benefit  on  the  employer,  no  wages  at  all  are  claimable  where  the 

non-fulfilment  of  the  work  is  accidental.    If  the  work,  in  case  of 

marine  contracts,   be  stopped  by   authority  of  the  State  (public 

authority),  as    where    a  ship  is  prevented  from   sailing,  and  the 

contract    is    one    of    service    with    the    crew,   neither    party    is 

bound  if  the  public  authority  was  interposed  before  the  voyage 

began,  nor   are   any  penalties  for    non-performance  due   (19,   2 

|§  22,  27). 

See  Mawele  vs.  ZieUman  (7  N.  L.  B.  3) ;  MaiJiera  vs.  Davie  and  8<m$  (1 N.  L.  R 
17^;  SpihenM  vs.  Eastwood  (N.'SLJxjIj  20^  1864);  Blackburn  yb.  Corporation  of 
Fietermaritxburg  (2  N.  L.  B.  37) ;  Natal  Woollen  Co.  vs.  8coU  (14  N.  L.  B.  260)  ; 
Edgecombe  vs.  Pitman  (2  N.  L.  B.  73);  Suffield  vs.  Natal  Drug  Co.  (12  N.  L.  B. 
156);  DatfisandSoMYB.  Dodd  (4  N.  L.  R  21);  Hawthorn ys.  Hesom  (7  N.  L.  R 
1);  Bdwarde  vs.  Bishop  o/Marittburg  (8  N.  L.  R  44) ;  osidKinchant  vs.  MacFarlane 
and  Another  (2  N.  L.  B.  195).  As  to  pleading,  it  was  held  in  Suffield  vs.  Natal 
Drug  Co.  (12  N.  L.  R  86)  that  where  a  summons  claims  damages  for  wrongful 
dismissal,  the  dedaration  must  also  daim  such  damages,  and  will  not  be  sufficient 
if  without  mentioning  damages  it  claims  salary  for  the  unexpired  term  of  the 
engagement.  Bee  also  Van  Leeuwen  {Commentarie$f  4,  22,  1 — 3 ;  2  JIT.  p.  179); 
Donaldson  vs.  Webber  (4  G.  W.  R  403) ;  Douglae  vs.  London  and  South  African 
ExphnOion  Co.  (4  G.  W.  R  275) ;  Haupt  vs.  Diebel  Brothere  (6  G.  W.  R  186) ; 
Kenrick  vs.  Central  Diamond  Mining  Co.  (3  G.  W.  R  414) ;  Queen  va  Camp/er 
(2  0.  T.  R  35) ;  Sayere  vs.  Thome  (7  8.  0.  243);  Boper  vs.  Argue  Co.  (7  8.  0. 
3) ;  HoU  vs.  Clarke  (8  R  D.  0.  182) ;  Stanton  vs.  Lawler  (6  0.  L.  J.  254) ;  and 
King  vs.  Vanee  (12  E.  D.  0.  171). 


814  THE  LAW  OF  CONTRACTS. 

913.  We  now  come  to  consider  the  cases  in  which  the  lessee  is 
entitled  either  to  vacate  the  property  or  to  a  remission  of  rent.  As 
a  general  principle,  it  may  be  laid  down  that  if  the  lessee  has  a 
lawful  ground  {jusia  causa)  for  vacating  the  property,  he  is  not  liable 
to  pay  rent  for  a  longer  period  than  he  has  had  the  use  of  the 
property.  The  following  are  considered  to  be  lawful  grounds  for 
vacating  the  property :  (1)  If  the  lessor  has  alienated  the  thing  leased 
before  the  expiry  of  the  lease — a  ground  which  held  good  in  Roman 
Law,  but  which  must  be  regarded  as  obsolete  in  Roman-Dutch  Law. 
Yoet  gives  as  the  reason  for  this  rule  the  fact  that  purchasers  and 
particular  successors  are  not  bound  by  leases.  He  is  obviously 
referring  to  the  rule  of  Roman  Law,  for  in  Roman-Dutch  Law  the 
maxim  huur  goat  v66r  koop  (hire  goes  before  sale)  governs.  The 
rule  of  modem  Dutch  Law  must,  therefore,  be  taken  to  be  that 
a  sale  of  the  property  before  the  end  of  the  tenancy  is  no  lawful 
cause  for  vacating  the  property.  (2)  Where  the  lessee  is  not 
afforded  the  proper  and  convenient  use  of  the  property  leased. 
This  seems  to  refer  to  the  case  where  the  lessor  fails  to  afford 
the  lessee  the  complete  use  of  the  property,  as  stipulated  in 
the  agreement  of  lease.  (8)  Where,  through  an  invasion  of 
enemies  of  the  State,  or  of  a  band  of  marauders,  whom  he  was 
unable  to  resist,  the  lessee  has  had  to  quit  the  property;  and 
this  he  may,  in  general,  do  for  any  just  cause  of  alarm,  althou^ 
there  was  no  actual  danger — but  not  if  no  reasonable  cause  of 
alarm  exists.  Such  cause  of  alarm  will  exist  if  a  house,  which 
was  intact  when  the  lease  was  entered  into,  has  become  defec- 
tive and  threatens  to  collapse  by  reason  of  earthquake-shock  or 
otherwise,  and  the  lessee  will  have  an  action,  if  he  be  prohibited 
from  leaving.  But  this  will  not  be  the  case  if  the  house  was 
clearly  in  a  ruinous  state  (or  a  state  of  disrepair)  when  the  lease 
began  {Wheeler  v.  Van  Reenen,  2  S.  C.  271).  (4)  Voet  mentions  as 
another  ground  for  remission  of  rent  the  fact  that  a  house  is  haunted 
by  ghosts,  though  he  says  that  this  must  be  clearly  proved.  He 
refers  to  Gilbert  Voet  (Select  Theological  Disputations,  vol.  1,  p.  985), 
and  Abraham  4  Wesel  {Remission  of  Rent,  c.  4).  But,  though  this 
may  have  been  Roman-Dutch  Law  in  Voet's  time,   the  advance 
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of  science  has  made  it  impossible  for  such  a  plea  to  be  accepted  by  a 
modem  Comi. 

The  caae  of  remission  of  rent  on  the  ground  that  a  house  is  haunted  by  ghosts 
has  been  referTod  to  by  Smith,  J.,  in  his  learned  judgment  in  Lipinaki  yb. 
Bentidenhout  (Witwatersrand  High  Court,  November,  1902,  [1902]  1  T.  H. 
p.  231).  In  this  judgment,  as  in  other  Transvaal  judgments  dealing  with 
remission  of  rent  on  the  ground  of  want  of  beneficial  occupation,  the  weighty 
authority  of  Abraham  i  Wesel,  in  his  treatise  De  Bemissione  Mercedis,  was 
much  relied  on. 

The  following  are  laid  down  as  the  reasons,  in  Boman-Dutch  Law, 
for  which  a  tenant  is  entitled  to  a  remission  of  rent,  total  or  partial : 

(1)  Where  cultivable  land  has  been  leased,  and  it  is  unusually  unpro- 
ductive, so  that  there  is  a  failure  of  crops,  arising  from  some  external 
cause — such  as  incursions  of  predatory  birds  or  locusts,  violent  snow- 
storms, hail-storms  or  tempests,  or  excessive  drought — but  not  a 
cause  inherent  in  the  crops  themselves,  such  as  the  age  of  vines. 

(2)  Where  the  ploughing,  sowing,  or  reaping  of  the  fields  has  been 
prevented  by  an  inundation  or  by  an  overflowing  of  rivers  or  by  an 
incursion  of  hostile  forces.  This  rule  of  Boman-Dutch  Law  has 
been  recognised  to  be  still  in  force  in  Rubidge  vs.  Hadley  (2  M.  174), 
wherein  it  was  stated  that  ''it  is  clear  by  the  law  of  this  [Cape] 
Colony  that  a  tenant  is  entitled,"  where  he  has  lost  the  beneficial 
occupation  of  his  property  through  the  act  of  the  King's  enemies, 
**  to  demand  the  entire  remission  of  his  rent  or  an  abatement  of  part, 
according  as  he  has  had  no  use  of  it  during  the  whole  or  part  of  the 
time  of  lease,  unless  this  has  been  occasiop^  by  his  own  fault." 
This  exemption,  however,  will  not  apply  if  the  lease  of  lands  were 
effected  at  a  time  when  war  was  actually  raging,  so  that  the  parties 
might  have  contemplated  devastation  of  the  land  by  hostile  forces. 
The  remission  of  rent  on  account  of  unusual  unfruitfulness  or  the 
calamity  of  war  is  not  allowed,  according  to  Schorer  (§  894 ;  Maoi- 
dorp^  p.  615),  in  the  case  of  quit-rent,  in  which  the  yearly  rent  is 
paid,  not  in  proportion  to  the  fruits,  but  as  a  recognition  of  owner- 
ship ;  the  emphyteuta  may,  however,  by  giving  up  the  tenure  alto- 
gether, free  himself  from  payment  of  the  annual  quit-rent.  Schorer 
in  this  matter  follows  Carpzovius  {Leading  Cases ^  pt.  2,  §  186,  No.  9). 
In  the  Cape  Colony  it  is  provided,  by  Act  8,  1879,  S  7,  that  ''In  the 
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absence  of  any  special  stipulations  to  the  contrary  contained  in  any 
contract  of  lease,  no  lease  of  land  shall  become  void  or  voidable,  nor 
shall  the  rent  accruing  under  such  lease  be  incapable  of  being 
recovered   on   the  ground  that  the  property  leased  has  througk 
inundation,  tempest,  or  such  like  unavoidable  misfortune  produced 
nothing."     As  we  have  seen  (above,  §  887),  the  Cape  Supreme 
Court,  in  BuUfontein  United  Mines  vs.  De  Beers  Consolidated  Mines 
(10  C.  T.  R.  666 ;  Cape  Supreme  Court,  Nov.  17,  1900),  has  held 
that  the  words  such  like  unavoidable  misfortune  include  war.     Voet 
makes  no  distinction  between  the  terms  war  and  unusual  unfruitfslr 
nesSf  so  far  as  their  effects  are  concerned,  but  it  seems  certain  that, 
in  a  country  such  as  South  Africa,  where  drought,  swarms  of  locusts, 
and  violent  storms  are  prevalent,  a  lessee  cannot  escape  liability  on 
the  ground  that  the  property  he  has  leased  is  unusually  unproductive. 
In  a  country  like  South  Africa  he  must  be  taken  to  have  had  sock 
unusual  unproductiveness  in  contemplation  when  the  contract  was 
entered  into.     And  in  any  case,  the  rule  of  Boman-Dutch  Law, 
allowing  remission  in  proportion  to  the  diminution  in  productive- 
ness, appears  to  be  limited  to  cases  where  rent  is  paid  in  proportion 
to  the  amount  of  fruits  produced.     In  any  case,  too,  injury  befalling 
fruits  or  produce  already  gathered  or  reaped  falls  on  the  tenant,  and 
in  that  case  he  is  not  entitled  to  remission,  whatever  the  cause  may 
be — vis  nuijory  inevitable  accident,  or  hostile  incursion.     (8)  Where 
the  lessee  is  not  at  once  put  in  possession  of  the  property  leased,  and 
only  enters  into  occupation  some  time  after  the  lease  was  to  bare 
commenced,  he  will  be  entitled  to  a  remission  for  the  time  during 
which  he  has  not  had  occupation  (19,  2  §§  28 — 26). 

As  to  the  question  of  unusual  unproductiveness  of  agricultural  land  which  is 
the  subject  of  letting,  Voet  states  that  no  remission  can  be  made  if  the  unpro- 
ductiveness is  only  moderate,  and  not  unusual,  and  no  remission  can  be  made  H 
it  be  not  unoommon  in  the  country  in  question.  This  exactly  applies  in  South 
Africa,  as  stated  above.  It  would  appear  that  the  leasee  cannot  claim  remiasioa 
where  he  has  expressly  contracted  to  pay  the  rent  in  any  case.  And,  says  Yoet, 
there  need  be  no  remission  if  the  unusual  productiveness  of  the  preceding  or 
subsequent  years  has  made  up  for  the  losses  of  an  unproductive  year.  T^ 
question  whether  the  property  has  been  unproductive  or  not  is  a  matter  ol 
judicial  discretion.  In  estimating  unproductiveness  the  fruits  from  the  whole 
of  the  land,  and  not  from  parts  thereof  only,  must  be  taken  into  acoonni 
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JnRexYB.  Stamp  (1  Eotz^'s  Bep.  1877—1881,  p.  63)  it  was  decided  that  a^ 

kflsee  is  not  entitled,  by  reason  of  an  act  of  a  third  party,  which  is  primd  facit 

tortioiis  or  wrongful,  and  which  interferes  with  the  due  enjoyment  of  the 

premises  leased,  to  daim  an  abatement  of  rent  or  cancellation  of  the  lease. 

Beferring  to  Bubidge  vs.  Hadley,  Kots^,  C.J.,  said :  **  The  lessor  is  not  liable  for 

i/magt  or  low  sostained  by  the  lessee  by  vis  major,  the  inroad  of  enemies,  and 

tibe  like ;  nor  is  he  liable  for  damage  cansed  by  a  third  party  without  any  dolus 

ot  cWpa  on  his  part.    He  would,  however,  have  to  allow  a  remissio  pefisionis,  or 

ahakfnent  of  the  rent,  which  is  the  precise  point  decided  by  the  case  of  Bubidgt 

T8.  HadUy,  unless  the  damage  caused  could,  under  the  circumstances,  have  been 

fcreseen,  and  might  therefore  haye  been  prevented.  .  .  .  The  rule  of  the  civil 

kw,  which  holds  that  the  contract  of  lease  is  entirely  a  matter  between  locator 

(lesBOT)  and  conductor  (lessee),  and  gives  the  latter  no  separate  right  or  remedy 

against  third  parties,  was  not  adopted  in  Holland.    Grotius  {Introduction,  2,  44, 

9;  Maasdorp,  p.  180)  says  that  by  the  law  of  that  country  the  lessee  has  a 

distinct  and  independent  right  of  his  own.  ...  As  the  lessee  has  a  right  of  his 

own,  it  follows  that  he  must  have  a  remedy  for  the  protection  of  that  right, 

whether  by  interdict  or  action,  for  ubi  Jus  ibi  remedium  (where  there  is  a  right 

there  is  a  remedy).    Accordingly,  Morula  {Manier  van  Procederen,  4,  24,  10,  8, 

m  nc4is)  lays  it  down  that '  a  hirer  is  entitled  to  the  writ  of  maintenue  for  the^ 

enjoyment  of  such  right  as  he  possesses,  even  against  the  dominus,  or  lessor.*  ** 

As  to  the  rule  huur  goat  v66r  hoop,  it  was  decided  in  Beckett  d:  Co.  vs.  Chmdel' 

Jinger  (0£f.  Bep.  Transvaal,  1897,  p.  103),  that  the  rule  is  subject  to  an  exception 

where  the  lessee  has  estopped  himself  from  applying  it  (following  Bigelow  On 

Ettoppd,  p.  586).    So,  where  A.  was  the  lessee  of  an  urban  tenement,  which  was- 

lold  in  his  presence  to  B.  by  public  auction,  and  the  auctioneer  stated,  in  reply 

to  a  question  by  0.,  that  there  was  no  lease  on  the  property,  to  which  statement 

A.  made  no  objection,  it  was  held  that  A.  could  not  thereafter  allege  that  the 

property  had  been  obtained  by  the  purchaser  subject  to  the  agreement  of  lease. 

With  reference  to  the  registration  of  a  lease  in  longum  tempus,  which  is  often 

considered  in  conjunction  with  the  maxim  huur  gaat  v66r  hoop  (hire  goes  before 

sale),  it  may  be  here  mentioned  that  the  rule  laid  down  in  Collins  vs.  Hugo  (10^ 

0.  L.  J.  344 ;  Hertzog,  p.  203)  was  reaflftrmed  in  Johannesburg  Waterworks  Co, 

vs.  Begigtrar  of  Deeds  (Off.  Bep.  Transvaal,  1897,  p.  101),  in  which  case  it  was 

held  that  the  Begistrar  of  Deeds  is  bound  to  register  an  agreement  of  lease 

lor  ninety-nine  years  against  the  transfer-deed  of  a  farm,  as  well  as  in  a  separate 

register — ^in  other  words,  that  a  lease  in  longum  tempus,  being  in  the  nature  of  a 

real  servitude,  is  ineffectual  unless  registered  in  the  Deeds  Begistry.    See  also 

Brooks  vs.  Comer  Estate  Co,  (Off.  Bep.  Transvaal,  1897,  p.  421)  and  Van  der 

Eoven  vs.  Pansegrow  (Off.  Bep.  Transvaal,  1894,  p.  118). 

In  FauHms'  Executrix  vs.  Bezuidenhout  ([1903]  T.  S.  p.  39),  it  was  laid  down 
that  even  apart  from  the  provisions  of  §  29  of  Transvaal  Proclamation  No.  8 
of  1902,  the  holder  of  a  lease  for  eighty  years  is  at  common  law  entitled  to  have 
the  lease  registered  against  the  title-deeds  of  the  property  leased. 

As  to  renussion  of  rent,  it  was  held  by  the  Natal  Supreme  Court,  in  Commercial 
and  Agricultural  Bank  vs.  De  Pass,  Spence  &  Co.  (N.  B.  1869,  p.  208 ;  N.  B.  1870, 
p.  10),  that  where,  by  reason  of  a  flooded  river,  a  portion  of  a  leasehold  property 
has  been  rendered  permanently  valueless,  the  tenant  can  daim  a  remission  of 
nnt  or  may  abandon  his  holding,  at  the  option  of  the  landlor^^  although  the 
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tenant  is  liable  to  such  pnrohaser  for  injury  done  to  the  property  after  the 
change  of  proprietors. 

See  aleo  Du  Preez  A  Co,  vs.  Meyer  and  Van  der  Walt  (K  &  B.  p.  149) ;  Mamojee 
dt  Co.  T8.  Du  Preez  (K.  &  B.  p.  42);  Botoer  vs.  Dow  A  Co,  (K.  &  R  p.  175); 
Thomae  78.  Penning  (Buch.  1878,  p.  26) ;  and  Oifford  ts.  T<ible  Bay  Earhour 
Board  (Bach.  1874,  p.  116). 

916.  At  the  expiration  of  the  lease  the  thing  or  property  leased 
must  be  restored  to  the  lessor  in  the  same  state  as  it  was  in  when 
delivered.  If  the  property  be  movable,  the  lessee  will,  on  failing  to 
restore  it,  be  liable  for  the  value  thereof;  but  if  immovable,  he  may, 
on  failure  to  restore,  be  ejected  from  the  property  by  the  order 
of  a  competent  Court.  **  The  ejectment,"  says  Schorer  (§  898), 
"must  take  place  by  public  and  not  by  private  authority."  In 
Nicholson  vs.  Myburgh  (14  S.  C.  887),  speaking  of  a  lessor's  remedy 
against  a  lessee  for  refusing  to  deliver  possession  on  the  expiration 
of  the  lease,  De  Yilliers,  C.J.,  said :  **  I  find  that  under  the  civil 
law  such  a  lessee,  who  retained  possession  after  action  brought  and 
until  final  judgment,  was  regarded  as  a  malicious  trespasser  who 
might  not  only  be  ejected,  but  condemned  to  pay  to  the  successful 
party  the  value  of  the  property  {Code^  4,  66,  88).  Voet  refers  to  this 
role  as  having  been  adopted  by  the  Dutch  Law  to  this  extent,  that 
after  litU  cantestoHo  [joinder  of  issue]  the  lessee  is  bound,  besides 
delivering  up  the  land,  to  pay  to  the  owner  one-half  of  the  value 
of  the  land,  and  that  if  he  holds  over  until  after  judgment,  he  is 
bound  to  pay  the  whole  value  and  damages  sustained  by  the  owner. 
The  Placaats  cited  by  Voet  fully  support  his  statement  of  the  Dutch 
Law.  I  am  not  aware  that  any  South  AMcan  Court  has  ever 
enforced  the  penalty  for  wrongfully  holding  over.  But  I  have  always 
understood  that  a  person  who  wilfully  or  contumaciously  holds 
over  after  the  expiration  of  his  tenancy  is  regarded  in  our  law 
as  a  malicious  trespasser,  from  whom  exemplary  damages  may  be 
recovered."  A  third  party,  says  Voet,  may  intervene  in  an  action 
8o  as  to  prevent  restoration  to  the  true  owner  by  claiming  that  the 
property  belongs  to  him — in  other  words,  by  instituting  an  inter- 
pleader suit.  The  lessee  is  not  entitled  to  a  right  of  retention  at 
the  expiration  of  his  lease,  in  respect  of  materials  which  belong 
to  him.     This  has  been  held  to  be  law  in  Cape  Colony,  as  the  Cape 
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Supreme  Court  has  decided  (De  Beers  Co.  vs.  London  and  8(mtk 
African  Exploration  Co.,  10  S.  C.  868)  that  the  Placaat  of  September 
26th,  1658,  §  10  of  which  regulates  this  matter,  is  still  in  force ; 
although,  as  we  have  seen,  the  Transvaal  High  Court  decided,  in 
Eckhart  vs.  Nolte,  that  the  Placaat  in  question  is  obsolete  in  South 
Africa.  But  there  is  no  doubt  that,  according  to  Boman-Dotch 
Law,  Scots  Law,  and  English  Law,  trees  are  deemed  partes  soli  (a 
portion  of  the  soil),  and  cannot  therefore  be  removed.  But  this  role 
is  subject  to  an  exception  in  certain  cases.  In  Houghton  Estate  Co. 
vs.  McHattie  and  Barrett  (OS.  Rep.  Transvaal,  1894,  p.  98),  it  was 
held  that  where  uncultivated  virgin  soil  is  leased  for  a  certain  term, 
and  there  is  no  stipulation  in  the  agreement  of  lease  as  to  the  mode 
of  cultivation,  the  lessee  may  cultivate  the  ground  at  his  own  dis- 
cretion, provided  that  at  the  end  of  the  term  of  lease  he  restores  the 
same  to  the  lessor  in  no  worse  condition  than  that  in  which  he 
received  it.  And  where  a  lessee  hires  ground  with  the  object,  known 
to  the  landlord,  of  planting  trees  thereon  in  order  afterwards  to  cot 
them  down  (sylva  caedua)  and  sell  them  for  his  own  advantage,  the 
lessor  cannot  prevent  him  from  doing  so,  unless  the  cutting  down  of 
the  same  threatens  damage  to  the  surface  of  the  ground.  Li  other 
words,  the  lessee  is  entitled  to  cut  down  wood  planted  by  himself, 
during  the  period  of  the  lease,  subject  to  his  obligation  to  maintain 
the  surface  of  the  ground  in  the  same  condition  as  that  in  which  be 
found  it.  This  view  appears  to  conflict  with  the  statement  of  Van 
der  Keessel  (§  216),  that  trees  planted  on  a  leasehold  estate  pass 
with  the  land,  and  an  owner  who  has  not  directed  them  to  be  planted 
is  not  bound  to  restore  their  value.  Li  fact,  Van  der  Eeessel 
mentions  as  an  exception  of  special  local  application  a  rule  at 
Middelburg,  in  Holland,  that  plants,  as  distinguished  from  trees, 
may  be  removed  by  lessors,  but  not  by  bond  Jide  possessors  (19, 
2  §  82). 

Where  a  lessee  is  sued  for  ejectment,  he  cannot,  says  Yoet,  remain  on  the 
property  by  pleading  an  exception  to  the  effect  that  the  lessor  is  not  the  owner 
of  the  property  leased,  but  he  most  first  give  up  the  property,  and  then  litigate 
as  to  the  ownership — ^for  he  holds  only  by  virtue  of  the  lease,  and  not  through 
any  other  title. 


CHAPTER  ni. 

partnership. 
(1)  The  Contract. 

917.  Partnership  is  a  consensual  bond  fide  agreement  for  an  honest 
purpose,  having  for  its  object  a  community  of  profit  and  loss.  In 
the  words  of  De  Villiers,  C  J.,  it  is  "  a  consensual  contract  between 
two  or  more  persons  to  place  their  money,  food,  labour,  and  skill, 
or  some  or  all  of  them,  in  lawful  commerce  or  business,  and  to 
divide  the  profit  and  bear  the  loss  in  certain  proportions."  This 
definition  was  given  in  Poppe^  Rvssouw  dt  Co.  vs.  Kitching  and 
Olher$  (6  S.  C.  807),  which  decided  that  a  subscription  by  two 
or  more  persons  towards  a  common  object  does  not  constitute  them 
partners,  unless  that  object  be,  in  whole  or  in  part,  the  making  of 
profit  and  the  division  of  the  profit  between  the  subscribers.  So, 
where  several  persons  (defendants)  subscribed  to  provide  funds  for 
the  purpose  of  assisting  an  old  syndicate  in  developing  a  mine,  the 
quartz  from  which  was  to  be  tested  (it  being  the  object  of  defendants 
to  form  a  company  for  the  purpose  of  making  profit  out  of  the  mine, 
but  only  if  the  result  of  the  test  was  satisfactory  to  the  subscribers), 
and  the  plaintiffs,  the  agents  of  certain  manufacturers  in  Germany, 
sent  the  quartz  to  them  to  undergo  a  test,  which  proved  unsatisfactory 
to  the  subscribers,  the  latter  were  held  not  to  be  responsible  for  the 
cost  of  the  test  (17,  2  §  1). 

918.  All  persons  may  enter  into  a  partnership  who  have  the  free 
disposition  of  their  own  affairs.  The  partnership  may  be  uncondi- 
tional, or  limited  to  a  certain  term,  or  it  may  last  for  life*  But  it 
cannot  be  entered  into  for  ever  (in  aetemum).  It  may  be  formed 
absolutely  without  conditions,  or  it  may  be  entered  into  from  a 
certain  day  in  JutwrOy  or  subject  to  express  conditions.  It  may  be 
express,  in  other  words,  entered  into  subject  to  the  terms  of  a 
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special  agreementy  or  implied,  that  is,  inferred  and  resulting  from 
special  circumstances.     This,  for  instance,  will  be  the  case  where 
parties  buy  and  sell  goods,  and  divide  the  profit  and  the  loss.    Bat 
a  mere  agreement  to  share  receipts,  without  participation  in  profit 
and  loss,  does  not  create  a  partnership.    Nor  does  mere  participation 
in  profits  necessarily  imply  a  partnership   {Rogers  vs.  Forder  d 
Co.,  8  N.  L.  R.,  Nov.,  1881,  p.  8).    In  Knox  vs.  Lloyd  and  Nathan 
(11  N.  L.  B.  182)   it  was    said:    ''Partnership  is  an  equitable 
contract  of  the  law  of  nations,  depending  upon  agreement,  and 
having  for  its  object  a  community  of  profit  and  Iom  from  some 
legitimate  subject  matter.     It  may  be  either  express,  by  special 
agreement,  or  implied,  as  resulting  from  circumstances  and  actions, 
for  example,  the  announcement  of  an  intention  to  enter  into  partner- 
ship, buying  and  selling  and  sharing  the  profits.     The  true  rule  is 
that  all  cases  are  governed  by  the  agreement  and  intention  of  parties. 
The  sharing  of  losses  as  well  as  profits  is  essential,  but  is  not 
sufficient,  as  regards  third  parties,  against  the  intention  of  the 
parties.      Such   participation,  however,  affords  cogent  and  often 
conclusive  evidence  from  which  each  may  be  held  bound  by  the 
other's  contract."     In  Palmer  vs.  Piccione  (11  N.  L.  R.  282)  it  was 
laid  down  that,  although  the  fact  of  a  partnership  may  be  estab- 
lished by   express  acknowledgments  and  from  the  presumptions 
arising  from  such  acknowledgments  and  other  acts  of  ownership, 
yet  this  principle,  while  holding  good  as  to  third  persons,  may  not 
be  binding  on  the  other  alleged  partners;  and,  where  the  declarations 
relied  upon  can  be  explained  by  another  relationship,  the  Court  will 
not  regard  a  partnership  as  being  proved,  the  fact  that  a  person  has 
an  undefined  interest  in  certain  ventures  not  being  sufficient  evidence 
for  the  purpose.    As  Voet  says,  every  community  of  property  be- 
tween two  or  more  persons  does  not  constitute  a  partnership ;  and, 
in  order  that  the  action  of  partnership  (actio  pro  socio)  may  lie 
between  such  persons,  there  must  be  an  agreement  and  intention  on 
the  part  of  such  persons  that  there  shall  be  a  partnership.      Thus 
there  is  necessarily  no  partnership  where  a  legacy  is  left  to  two 
persons   jointiy,   or   where   several  persons  buy  from  two  joint 
holders  separately  their  shares  in  property  without  intending  to 
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become  partners.  In  an  express  partnership  are  included  all  such 
matters  as  come  within  the  sphere  of  the  purpose  for  which  the 
partnership  was  instituted,  at  whatsoever  time  and  from  whenceso- 
ever  derived.  In  an  implied  partnership  are  only  included  such 
matters  as  are  necessarily  incidental  to  the  tacit  agreement 
constituting  the  partnership.  Whence  it  follows  that  one  cannot 
tacitly  enter  into  a  universal  partnership  of  all  property,  present 
and  future,  nor  can  such  a  partnership  be  inferred  from  express 
agreement  (17,  2  §  2). 

See  Oriee  A  Co.  vs.  Prince  (11  N.  L.  E*  259);  Rungahee  vs.  Vtramoothoo 
<6N.  L.  B.  152);  Trustee  ofDougloB  &  Co.  vs.  NcM  Bank  (4  N.  L.  E.  74) ;  and 
NaUU  Fire  Asmrance  and  Trust  Co.  vs.  Aldridge  (N.  B.  1867,  p.  256). 

919.  The  Boman-Dutch  writers  (Voet  and  Matthaeus)  draw  a 
distinction,  which  is  of  no  practical  importance  at  the  present  day, 
between  public  and  private  partnerships,  public  partnerships  being 
such  as  are  entered  into  between  persons  for  the  farming  of  the 
public  revenue.     A  universal  partnership,  as  we  have  seen,  is  one 
which  includes  all  the  property   of    the    partners,  movable   and 
immovable,  corporeal  and  incorporeal,  present  and  future,  inherit- 
ances, legacies,  and  gifts.     It  also  comprises  all  profits,  and  likewise 
all  burdens  or  losses  which,  without  the  fraud,  are  incurred  by  the 
negligence,  gross  or  slight,  of  either  partner.     Such  a  partnership 
is  liable  for  alimony,  expenses  of  study,  and  the  expense  of  keeping 
up  public  offices,  together  with  the  amount  of  dowries  of  children. 
Universal  partners  are  liable  for  the  amount  of  damages  and  costs 
awarded   in  an  action   for  injury    against   one   of  the    partners. 
Where  a  dowry  given  by  either  universal  partner  reverts  it  must  be 
equally  shared  between  the  partners.     Unlawful  gains,  and  losses 
caused  by  fines  for  crime,  are  not  included  in  a  universal  partnership. 
The  only  species  of  this  kind  of  universal  partnership  at  present 
known  to  the  Roman-Dutch  Law  is  the  community  of  property 
existing    between   husband   and    wife  not  married  by  antenuptial 
contract  excluding  community  of  profit  and  loss  (IT,  2  §§  8,  4). 

See  Van  Leeuwen  (Commentaries,  4,  23,  2,  3 ;  2  K.  183,  184) ;  Grotias  {Intro- 
ductdon,  3,  21,  3 ;  Maasdorp,  p.  277).  The  differences  between  partnership  and 
the  statutory  commnnity  of  property  in  marriage  have  been  previously  noticed, 
dee  Van  der  Keessel  (§  706). 
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920.  Particular  or  special  partnership  may  be  unconditional 
when  no  mention  is  made  of  definite  matters  or  things,  or  of  a 
particular  business,  or,  on  the  contrary,  it  may  refer  to  a  certain 
thing,  or  to  a  definite  community  in  specified  property,  or  to  a 
certain  kind  of  business.  Into  an  unconditional  partnership  come 
all  things  which  are  acquired  by  the  industry  and  labour  of  the 
partners,  and  which  are  known  as  gains  (quaesius) ;  and  such 
partnership  is  consequently  also  liable  for  the  debts  resulting  from 
such  gains  (qtioestus),  but  not  for  other  losses  accruing  in  respect 
of  the  partners'  property  by  accident  or  the  act  of  a  third  party. 
Nor  does  such  a  partnership  include  inheritances,  legacies,  or 
donations  accruing  to  either  of  the  partners  by  other  means  than 
his  industry,  for  instance,  on  account  of  the  relationship  or  affec- 
tion of  the  testator  or  donor.  In  other  words,  as  a  general  rule, 
inheritances,  legacies,  and  gifts  are  the  separate  acquisitions  of  the 
partners  in  their  private  capacity,  and  the  burden  of  proving  that 
they  have  been  acquired  by  the  industry  of  a  partner  in  the  ordinary 
course  of  partnership  business  is  on  the  person  who  claims  that 
such  acquisitions  belong  to  the  partnership.  Where  a  partnership 
has  been  entered  into  with  regard  to  a  particular  thing  or  a  special 
kind  of  business,  or  a  community  in  certain  things,  no  profits  or 
losses  are  included  therein,  except  such  as  arise  in  respect  of  the 
special  things  or  special  business  in  question.  Things  which  are 
acquired  from  other  sources  (alitmde)  each  partner  retains  for 
himself  alone.  According  to  Voet,  where  a  partner  in  a  special 
business  has,  for  his  sole  use,  bought  property  with  the  partnership 
fiinds,  such  property  will  not  become  common,  unless  it  is  of  a  kind 
appertaining  and  incidental  to  the  partnership  business.  lujuiy 
suffered  by  either  party,  either  in  person  or  property,  in  the  service 
of  the  partnership  and  without  any  fault  on  his  part,  must  also  be 
made  good  (Grotius,  Introduction^  8,  21,  7 ;  Maasdorp,  p.  278 ; 
17,  2  §  5). 

In  Anstruther  vs.  ChiappinCs  Trustees  (3  S.  91),  A.,  a  partner  in  the  firm  of 
A.  &  Oo.,  bought  real  estate  with  partnership  funds,  but  transfer  of  the  property 
was  passed  and  registration  effected  in  his  own  name.  It  was  held,  upon  the 
sequestration  of  both  the  partnership  estate  and  the  private  estate,  tiiat  the 
estate  bought  by  A«  must  be  administered  as  belonging  to  him  separately^ 
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and  not  to  the  partnerahip.     See  also  LaughUm  tb.  Oriffin  and  Others  (14 
N.  L.  B.  84). 

92L  Corporeal  property  (res  corporales,  as  opposed  to  res 
incarpordles)  which  accmes  to  the  partnership  becomes  partnership 
property  without  formal  tradition  or  transfer  by  either  partner,  at 
the  time  the  partnership  is  entered  into.  Bnt  things  snbsequently 
acquired  by  a  partner  must  be  expressly  brought  into  the  partnership, 
as,  for  instance,  by  entering  the  things  or  crediting  their  value  in 
the  partnership  books  (17,  2  §  6). 

922.  As  we  have  seen,  only  such  business  as  is  legitimate  and 
consistent  with  public  morality    and  public  policy  can  be  trans- 
acted in  partnership.     There  can  be  no  partnership  in  criminal 
transactions,  as  in  fraud.      Consequently  a  partner  cannot  lawfully 
claim  that  what  has  been  acquired  by  the  crime  of  another  partner 
shall  be  reckoned  and  included  in  the  partnership  assets.      But 
where  a  partner,   at   the  time   of   entering   into   a  partnership, 
contributes    thereto    goods    or    money    which    he    had    acquired 
dishonestly,  he  cannot  thereafter  claim  repayment  of  such  goods 
or  money  from  the  other  partner  on  the  ground  of  such  dishonest 
acquisition.     In  other  words,  he  cannot  rely  upon  his  own  fraud. 
Other  modes  of  joint  ownership,  again,  are  forbidden  where  they 
conflict  with  the  nature  of  partnership.     Thus  a  leonine  partnership 
{societas  leonina)  is  forbidden,  as  being  against  public  policy.     This 
is  an  agreement  whereby  one  of  the  partners  is  made  liable  for  a 
share  in  the  losses,  but  is  not  entitled  to  a  share  in  the  profits.     In 
other  words,  a  partnership  excluding  one  partner  from  any  share  in 
profits  is  illegal,  for,  says  Grotius  (Introduction^  8,  21,  5;  Maasdorp, 
p.  278),  partnership  is  contracted  with  an  eye  to  profits  merely. 
But  an  agreement  according  to  which  one  partner  alone  shall  bear 
the  losses,  while  the  profits  are  shared,  is  not  unlawful  (Van  der 
Keesself  §  699).     Although,  where  no  agreement  has  been  entered 
into  as  to  shares,  the  partners  are  to  share  profit  and  loss  in  propor- 
tion to  the  amount  of  their  contributions  to  the  partnership,  there 
is  nothing  to  prevent  their  agreeing  upon  a  different  proportion  of 
profit.     This  may  be  done  either  when  one  partner  contributes  only 
his  labour  or  labour  and  capital,  or  when  both  partners  contribute 
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capital.  That  is  to  say,  the  diyision  of  profit  and  loss  may  be 
according  to  the  contributions  of  the  members,  or  according  to  the 
terms  of  a  special  agreement.  An  agreement  whereby  one  partner  is 
to  have  half  of  the  profits,  and  to  bear  only  one-foorth  of  the  loss, 
is  perfectly  valid.  An  agreement  whereby  one  partner  does  not 
bear  any  loss,  while  the  profits  are  shared  in  common,  is  perfectly 
valid  so  long  as  the  party  who  does  not  bear  the  loss  contributes 
his  labour  to  the  partnership,  the  labour  being  considered  to 
counterbalance  the  monetary  loss  which  the  other  partner  sustains 
(17, 2  §§7.  8). 

As  to  mdawM  partnersliips,  the  Transvaal  High  Court  held  {Incorporated 
Law  Society  vs.  Bomyn,  Off.  Bep.  Transvaal,  1894,  p.  90)  that  a  partnenhip 
between  a  notary  and  a  person  not  qualified  as  a  notary  is  not  forbidden  where 
fees  for  notarial  work  are  excluded  from  the  partnership. 

An  agreement  between  two  partners  dividing  and  limiting  their  responsibility 
for  the  debts  of  the  partnership  has  no  effect  against  partners  who  have  contracted 
with  the  firm  previously  to  such  agreement  haviog  been  entered  into  between 
the  partners  {Hancke  vs.  Breda  and  Another,  1  M.  539).  Bee  De  Smidt  vs. 
Blanckenherg  (2  M.  249) ;  Fleck  and  Another  vs.  Solomon  (Watermeyer*s  Bep. 
1857,  p.  57);  Watermeyer  vs.  KerdeVa  Trustees  (3M.  433);  South  African  Loan, 
Mortgage,  and  Mercantile  Agency  vs.  Cape  of  Good  Hope  Bank  and  Littlefohn  (6 
S.  0.  163) ;  and  In  re  Ohabaud  (1  M.  531). 


(2)  liiABJLiTiES  OP  Partners  inter  se. 

928.  From  the  contract  of  partnership  arises  an  action  (actio  pro 
socio)  which  is  direct  and  personal.  As  a  general  rule,  this  action 
is  brought  only  at  the  termination  of  the  partnership.  Indeed,  a 
partnership  may  be  renounced  before  the  period  at  which  it  would 
otherwise  terminate  by  the  mere  fact  of  bringing  this  action.  If  a 
partner  claims  in  an  action  pro  socio  that  the  partnership  may  be 
dissolved,  he  is  thereby  considered  in  law  to  have  renounced  the 
partnership.  But  there  is  nothing  to  prevent  one  from  bringing  the 
action  pro  socio  during  the  existence  of  the  partnership ;  and  one 
may  succeed  in  such  an  action  without  claiming  or  without  obtain- 
ing a  dissolution.  So  it  was  held  in  Cohen  vs.  Berman  (Off.  Rep. 
Transvaal,  1897,  p.  486),  on  the  authority  of  Pothier  (Treatise  on 
Partnership^  c.  vii.,  §  9,  p.  121),  that  a  partner  can  bring  an  action 
against  his  co-partner  for  damages  resulting  from  the  acts  of  such 
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co-partner,  and  for  payment  by  the  co-partner  of  his  share  in  the 
debts  of   the    partnership,  without  at    the  same   time  claiming 
dissolution  of  the  partnership.     The  action  lies  in  favour  of  one 
partner  against  the  other,  and  also  in  fiEivour  of  and  against  the  heirs 
of  partners,  inasmuch  as  the  heirs,  although  not  themselves  partners, 
nevertheless  succeed  to  the  gains  resulting  from  the  partnership, 
and  to  that  extent  must  answer  for  the  losses.     The  main  ground  of 
this  action  is  the  securing  of  compensation  for  losses  sustained,  or 
payment  of  profits  withheld.     The  claim  for  division  of  the  partner- 
ship property  is  not  based  on  this  action,  for  such  division  may  take 
place  on  the  actio  communi  dividundo  (action  for  division  of  joint 
property),  and  after  a  claim  for  division  of  partnership  property  has 
been  sustained  the  property  is  no  longer  held  in  common,  although, 
as  we  have  seen,  the  actio  pro  socio  may  be  instituted  during  the 
subsistence  of   the  partnership.      It   is,  therefore,  by   the  actio 
communi  dividundo^  and  not  by  the  actio  pro  socio,  that  one  can 
claim  division  of  the  partnership  property.     By  the  actio  pro  socio 
one  may  claim  from  another  partner,  who  was  actively  concerned  in 
the  partnership,  an  account  of  his  administration.    This  presupposes 
the  duty  of  a  partner  to  render  such  an  account.     The  duty  of  a 
partner,  in  the  administration  of  the  business,  is  to  guarantee 
against   levis  culpa  (ordinary,  not  slight,  negligence).     In  other 
words,  he  must  use  the  same  degree  of  diligence  and  prudence  as 
he  is  accustomed  to  bestow  on  his  own  affairs  (Grotius,  Introduction, 
8,  21,  7 ;  Schorer,  §  406 ;  Maasdorp,  p.  278  and  p.  620).    According 
to  Yoet,  the  rule  is  the  same  where  a  partner  has  promised  to 
contribute  for  the  furtherance  of  the  partnership  business,  not  mere 
industry,  but  his  skilled  labour.    Where  both  partners,  one  of  whom 
sues  in  the  actio  pro  socio,  have  had  the  management  of  the  business, 
the  partner  who  sues  cannot  claim  the  rendering  of  accounts  of 
administration,  unless  he  has  either  himself  rendered  an  account,  or 
is  at  least  ready  and  willing  to  render  the  same.    Partners  cannot, 
at  the  time  when  the  partnership  is  entered  into,  excuse  one  another 
by  agreement  from  the  obligation  to  render  accounts.    And  partners 
are  at  all  times  entitled  to  have  access  to  and  inspection  of  the 
business  books  of  the  partnership.     By  the  actio  pro  socio  a  partner 
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may  dum  that  bis  co-partner  should  share  with  him  the  profits  he 
has  made  out  of  the  partnership  business  (if  the  plaintiff  has  not 
as  yet  received  his  share  of  the  profits),  and  that  the  defendant  shall 
reimburse  or  make  good  to  the  partnership  or  to  the  plaintiff,  aB 
the  case  may  be,  the  losses  caused,  not  merely  by  the  defendant's 
fraud  or  gross  negligence,  but  by  his  ordinary  (but  not  very  slight) 
negligence  as  well.  The  plaintiff  in  this  action  may  also  claim  that 
the  defendant  shall  guarantee  future  gains  accruing  to  the  partner- 
ship, or  that  he  shall  indemnify  the  plaintiff  as  to  his  (the 
defendant's)  share  of  losses  which  shall  in  future  result  to  the 
partnership,  provided  the  plaintiff  shall  prove  the  likelihood  of 
such  future  gains  or  losses  resulting  to  the  partnership.  So  fiur 
as  the  defendant's  liability  for  negligence  is  concerned,  it  makes  no 
difference  whether  the  defendant  has  damaged  or  destroyed  the  joint 
property  by  his  negligence,  or  has  negligently  failed,  in  terms  of  the 
contract,  to  acquire  property  for  the  partnership  by  not  taking 
advantage  of  circumstances  conducing  to  such  acquisition,  for  the 
object  with  which  partnership  is  entered  into  is  the  acquisition  of 
gains.  And  the  defendant  will  still  be  liable  if  he  ordinarily 
conducts  the  partnership  business  with  diligence,  but  on  the 
particular  occasion  in  question  has  been  negligent.  A  plaintiff  in  the 
actio  pro  socio  may  also  claim  indemnification  for  loss  accidentally 
sustained  in  his  own  private  affairs  by  reason  of  his  having  been  en- 
gaged in  the  partnership  business,  which  loss  would  otherwise  not  have 
resulted.  He  may  likewise  claim  from  his  partner  a  refrmd  of 
outlays  on  partnership  business  which  he  has  incurred  over  and 
above  his  share  of  partnership  liability,  whether  such  expense  has 
been  incurred  in  preserving  and  maintaining  the  partnership 
property,  or  in  paying  to  a  creditor  of  the  partnership,  on  behalf 
of  the  partnership,  more  than  his  (the  plaintiffs)  proportionate 
share  of  a  partnership  debt;  and  on  such  sum  so  paid  over  and 
above  his  share  of  the  debt  the  plaintiff  is  entitled  to  interest  from 
the  date  of  payment  (17,  2  §§  9—18). 

In  Jacobaon  vs.  Norton  (2  M.  218)  it  was  said  that  no  debt  due  by  a  partner  (at 
least  no  debt  incurred  by  him  in  that  capacity,  or  arising  out  of  the  partner- 
ship oonoems)  is  in  law  considered  as  due  to  the  firm,  but  it  is  regarded  aa  due 
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to  the  otiier  partners ;  and  payment  of  it  cannot  be  enforced  by  an  action  brought 
in  the  name  of  the  firm^  but  only  by  adio  pro  eocioy  brought  in  the  name  of  the 
other  partners,  or  such  of  them  as  have  an  interest. 

Where  a  plaintiff,  after  dissolution  of  the  partnership,  claimed  from  his  former 
partner  a  certain  sum  of  money,  alleging  that  the  said  sum  was  due  to  him 
after  taking  a  full  and  fair  account  of  the  profits  and  losses,  and  the  defendant 
excepted  to  the  claim  on  the  ground  that  the  plaintiff  was  not  entitled,  upon 
sooh  allegation,  to  the  sum  claimed,  being  only  entitled  at  law  to  demand  a 
liguidation  of  the  partnership  accounts  between  plaintiff  and  defendant,  and  to 
a  general  account  of  the  said  co-partnership,  the  Court  overruled  the  exception, 
holding  that  the  averment  in  the  plaintiff's  declaration  amoimted  to  an  allegation 
of  sach  liquidation  as  entitied  plaintiff  to  demand  the  amoimt  in  payment  as 
stated  (Ilea  vs.  Jonea  and  Others,  2  M.  208).  See  also  StiU  vs.  Norton  (2  M.  209 
and  211). 

Although,  as  against  third  parties,  the  partners  are,  as  a  general  rule,  liable 
in  solidum  (for  the  whole  amount),  yet,  where  a  partner  pays  a  debt  due  by  the 
firm,  he  is  not  entitled  to  proceed  against  each  of  several  co-pcurtners  in  eolidum 
{Voet,  19,  2  S  13).  So  where  a  partner,  duly  authorised  thereto  by  the  other 
partners,  paid  a  partnership  debt  arising  from  a  promissory  note  for  which  each 
partner  was  liable  principally  and  in  solidum,  and  the  partner  paying  received 
no  cession  of  the  debt  from  the  holder  of  the  note,  he  was  held  bound  to  sue  all 
the  other  co-partners  as  responsible  to  him  pro  rata  (in  proportion  to  their 
shares)— Cc«tcr«  vs.  Ziervogd  (Hertzog,  p.  267). 

A  contract  made  by  a  managing  partner,  acting  within  the  scope  of  his  autho- 
rity, will  be  binding  upon  the  other  partners,  provided  that  the  contract  was 
entered  into  in  the  name  and  on  behalf  of  the  partnership.     **  If,"  says  Yoet, 
"  several  partners  api)oint  either  one  of  their  own  number  or  some  stranger  over 
the  business,  and  thus  select  him  to  be  the  manager  of  the  partnership,  it  seems 
that  he,  contracting  in  the  name  and  on  behalf  of  the  partnership  {societatie 
nomine  ae  intuitu  contrahens),  would  not  only  bind  himself  for  the  whole,  but 
would  render  the  remaining  partners,  who  appointed  him  manager,  liable  each 
of  them  in  aolidum  (for  the  whole  amount)  to  the  creditors  of  the  partnership." 
Commenting  on  this,  De  ViUiers,  C.  J.,  says  {Guardian  Insurance  and  Trust  Co, 
vs.  Lovemort^s  Executors,  6  S.  0.  211) :  **The  words  societatis  nomine  ac  intuitu 
conirahens  show  that  in  Voefs  opinion  the  partnership  is  liable  only  in  case  the 
contract  ha«  been  made  in  the  name  and  on  behalf  of  the  pcurtnership.    If  third 
persons  dealing  with  the  manager  choose  to  make  him  their  sole  debtor,  with 
the  fall  knowledge  that  he  is  acting  for  his  co-partners  as  well  as  for  himself,  I 
know  of  no  principle  in  our  (Boman-Dutch)  law  which  would  justify  them  in 
afterwards  treating  any  other  member  of  the  partnership  as  their  debtor.    The 
subject  18  fully  treated  by  Pothier  in  his  Treatise  on  Partnership,  but  I  will 
quote  a  few  passages  only.    Referring  to  ordinary  trading  partnerships,  he  says 
($  101),  *  Whatever  power  one  of  the  partners  may  have  to  bind  the  others  by  a 
debt  which  he  has  contracted,  it  is  necessary  that  it  should  be  contracted  in  the 
name  of  the  partnership.'    Further  on  he  says :  *  When  one  of  the  partners  does 
not  appear  to  have  contracted  in  the  name  of  the  partnership,  but  in  his  own 
name  alone,  although  the  pcurtnership  has  derived  a  profit  from  the  contract — for 
instance '  (and  this  instance  is  given  only  by  way  of  illustration)  *  if,  having 
harrowed  a  sum  of  money  in  his  own  name  only,  for  his  own  affairs,  he  employs 
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it  in  the  name  of  the  partnership — the  peison  oontraoting  with  that  partner  wiU 
not,  on  acoount  thereof,  have  an  action  against  the  other  partners,  becaoae, 
aooording  to  the  principles  of  law,  a  creditor  has  only  an  action  against  bim 
with  whom  he  has  contracted,  and  not  against  those  who  haye  profited  by  tlie 
contract.' " 

As  to  a  partner's  authority  to  bind  the  firm,  see  Standard  Bank  ys.  ChodckUd 
and  BrUtain  (Buch.  1877,  p.  120).  There  provisional  sentence  was  granted 
against  both  partners  of  a  finn  upon  a  bill  of  exchange  drawn  in  the  name  of 
the  firm  by  one  of  the  peurtners,  not  for  a  debt  of  the  firm,  but  discounted  in 
good  faith  by  the  plaintiffs.  See  also  Zeederberg  vs.  Norton*$  Trtuteea  (3  S.  12) ; 
Brayhirst  vs.  Bussell  (N.  B.  March  15th,  1864,  and  April  1st,  1864) ;  In  re  UpUm 
and  Beynumr  (1  N.  L.  E.  214) ;  In  re  Whitelaw  Brothers  (1  N.  L.  E.  232) ;  JToioa 
vs.  Lawes  (6  N.  L.  E.  8) ;  Potter  vs.  Acutt  (N.  E.  July  24th,  I860) ;  BeningJM 
and  Son  vs.  Hooper  (N.  E.  1870,  pp.  40,  41) ;  and  Thompson  vs.  Manning  and 
Hayes  (9  N.  L.  E.  67).  In  Trutftees  of  Abdul  Samod  <fe  Co.  vs.  MeOuhbin  &  Co. 
(9  N.  L.  E.  156),  the  Natal  High  Court  decided  that  a  partner  who  is  iy 
custom  authorised  to  act  for  the  firm  and  to  sign  his  individual  name  in 
such  transactions  binds  the  partnership  when,  in  carrying  out  the  firm's 
business,  he  enters  into  an  obligation,  though  the  bond  be  executed  in  his 
own  name. 

924.  By  the  actio  pro  socio  a  partner  who  has  obtained  more 
than  his  proportion  of  profit  or  of  capital  from  the  goods  of  the 
partnership,  or  out  of  the  partnership,  may  be  compelled  to  restore 
the  excess ;  and  a  partner  will  be  similarly  liable  for  the  excess 
where  a  debtor  of  the  partnership  has  paid  the  whole  of  his  debt 
to  such  partner.  As  to  a  partner's  liability  to  pay  interest  on  sums 
belonging  to  the  partnership  which  he  has  withheld  and  appro- 
priated to  himself,  Yoet  distinguishes  between  the  case  where  the 
money  has  already  been  appropriated  to  partnership  funds,  and 
has  been  taken  by  the  partner,  and  the  case  where  the  money  is 
due  to  the  partnership,  but  has  not  as  yet  been  paid  over,  thus 
being  made  part  of  the  common  fund,  and  has  been  detained  by 
the  partner.  In  the  former  case  the  partner  will  in  all  drcuni- 
stances  be  liable  for  interest  from  the  date  when  the  money 
came  into  his  hands;  in  the  latter  case  he  will  only  be  liable 
for  interest  if  he  has  both  delayed  to  restore  or  paj*-  the  goods 
or  money  to  the  partnership,  and  has  converted  the  same  to  his 
own  uses.  A  partner  may,  by  this  action,  claim  that  the  other 
partner  shall  allow  him  the  use  of  the  partnership  property  for 
the  purposes  for  which  it  was  originally  destined  by  the  deed  of 
partnership  or  agreement  of  partnership,  or  he  may  claim  an  order 
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compelling  the  defendant  to  cease  using  the  partnership  property 
for  other  purposes  than  those  for  which  it  was  originally  destined* 
By  this  action,  too,  one  partner  may  generally  compel  another  to 
fulfil  any  obligation  which  by  the  agreement  of  partnership  the 
defendant  must  undertake,  but  has  not  carried  out  (17,  2  §§  16 — 18). 

See  GrotiuB  {Introduction,  3,  21,  7 ;  Maaadorpy  p.  278)  and  Van  der  Keessel 
($  700). 

925.  Partners  may  agree  that,  in  addition  to  a  certain  share  of 
the  profits,  one  or  more  of  them,  for  his  or  their  active  concern 
in  the  business,  shall  receive  a  fixed  salary.  According  to  Boman 
Law,  when  a  partner  accidentally  becomes  so  poor  as  not  to  be  able 
to  pay  his  share  of  the  partnership  loss  without  reducing  himself 
to  beggary,  he  may  claim  the  henefidum  competentiae  (benefit  of  com- 
petence), that  is,  that  enough  be  left  him  to  enable  him  to  live 
according  to  his  station  (Colquhov/n,  §  1782).  Colquhoun  points 
out  (§  1844)  that  this  benefit  is  only  claimable  by  partners  in  a 
Bocietas  universalis  (universal  partnership,  marriage),  but  not  by 
those  concerned  in  a  societas  particularis  (special  partnership). 
Yoet,  however,  quotes  Ulpian  as  holding  that  the  benefit  applies 
also  to  special  or  particular  partnerships.  There  is  a  conflict  of 
authority  as  to  whether  the  benefit  is  available  in  Roman-Dutch 
Law.  Qroenewegen  {On  the  Institutes,  "Actions,"  §  88)  holds 
that  the  right  to  the  benefit  is  obsolete.  Yoet,  following  the 
jurists  in  the  Dutch  Consultations  (vol.  2,  pt.  8,  §  70),  holds  that 
the  benefit  is  applicable.  As,  however,  subsequent  Dutch  writers, 
such  as  Van  der  Eeessel  and  Van  der  Linden,  do  not  mention  the 
benefit,  it  appears  best  to  hold  with  Groenewegen  that  the  benefit 
no  longer  applies.  In  any  case  it  does  not  seem  to  have  been 
applied  by  any  South  African  Court  (17,  2  §§  19,  20). 

926.  According  to  Yoet,  if  one  of  several  partners  sues  another 
for  money  due  by  that  other  to  the  partnership,  obtaining  by  such 
action  the  full  amount  due  to  him  (the  plaintiff),  and  the  other 
partners  then  sue  the  same  defendant  without  success,  they  may 
claim  from  the  successful  plaintifiT  a  rateable  proportion  (pro  ratd) 
of  the  amount  he  has  received  from  the  defendant.  If  one  partner 
incurs  more  expenditure  on  behalf  of  the  partnership  than  is  due 
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by  him,  and  some  of  the  other  partners  cannot  meet  their  share  of 
liability,  he  may  charge  the  remaining  partners  who  are  solvent 
(able  to  pay)  with  the  amount  he  cannot  recover  from  the  partners 
who  are  unable  to  pay.  Where  a  partner  becomes  insolvent  afta 
having  received  more  than  his  proportionate  share  of  profits  or 
assets,  due  to  him  under  the  contract  of  partnership,  the  claims  of 
the  other  partners  in  respect  of  the  remaining  partnership  property 
will,  according  to  Yoet,  be  preferred  to  the  claims  of  the  creditors 
of  the  insolvent  partner,  for  the  remaining  partners  are  first 
entitled  to  recoup  themselves  as  to  the  amount  due  to  them  which 
the  insolvent  partner  has  had  over  and  above  his  own  share,  and 
the  creditors  of  the  latter  only  stand  in  his  shoes,  and  have  no 
greater  right  than  he  himself  possessed  (17,  2  §§  21,  22;  Dutch 
Consvliations,  part  4,  §  6). 

927.  A  partnership  en  commandite  is  that  whereby  the  parties, 
on  entering  into  the  partnership,  agree  that  one  partner  alone 
shall  contribute  money  to  the  partnership,  while  the  other  shall 
give  his  services  and  have  the  sole  management  of  the  business, 
while  the  partner  contributing  money  shall  not  be  liable  as  to  losses 
for  more  than  the  amount  of  money  contributed  by  him.  Such 
a  partnership,  whereby  the  liability  of  one  partner  is  limited,  is 
perfectly  valid,  and  the  partner  whose  liability  is  thus  limited  by 
agreement  will  not  be  liable  for  more  than  he  contributed.  Van 
der  Keessel  (§  704),  however,  states  that  it  is  necessary  in  such  a 
case  that,  where  the  terms  of  the  partnership  have  not  been  made 
public,  the  partner  who  only  contributes  money  shall  not  hold 
himself  out  publicly  as  a  partner,  nor  be  designated  as  such  in 
the  name  of  the  firm  employed  by  the  working  partner.  Van  der 
Linden  {InstituUs,  4,  1,  18 ;  ed.  1806,  p.  449)  briefly  states  that 
such  a  partner  is  liable  only  to  his  partner,  but  not  to  third  parties, 
meaning  thereby  that  he  is  only  liable  to  his  partner  for  the 
amount  he  has  promised  to  contribute  to  the  partnership,  and, 
once  he  has  paid  that,  he  is  absolved  from  further  liability. 

928.  An  anonymous  partnership  is  one  where  several  persons 
agree  to  participate  in  the  profits  of  a  certain  business  which  is  to  be 
carried  on  by  one  or  a  certain  number  of  the  partners  in  his  or  their 
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own  name  (Van  der  Linden,  InstittUes,  4,  1,  12).  It  will  thus  be 
seen  that  the  basis  of  a  partnership  en  commandite  differs  from  that 
of  an  anonymous  partnership.  In  Lamb  Brothers  vs.  Brenner  (k 
Co.  (5  E.  D.  C.  152),  Barry,  J.,  said  :  "  Pothier  says  that  partner- 
ship en  commandite  is  that  which  a  trader  carries  on  with  a  private 
person  not  in  trade,  for  a  trade  to  be  carried  on  in  the  name  of  the 
trader  only,  and  to  which  the  other  contracting  party  contributes 
only  a  certain  sum  of  money,  which  he  brings  into  the  capital  of  the 
partnership,  imder  an  agreement  that  he  is  to  have  a  certain  share  of 
the  profits,  if  any,  and  to  bear,  in  the  contrary  event,  the  same 
share  of  the  losses,  in  which  nevertheless  he  will  only  be  bound  to 
the  extent  of  the  capital  he  has  brought  into  the  partnership."  It 
is  clear,  therefore,  that  a  partnership  en  commandite  includes  an 
anonymous  partnership.  But  it  is  something  more  than  that» 
There  will  only  be  a  partnership  en  commandite  if  the  special  con- 
ditions mentioned  are  complied  with.  As  to  the  liability  in  an 
anonymous  partnership,  Pothier  (§  68,  Treatise  on  Partnership} 
says  that  the  anonymous  partner  is  liable  only  to  the  working 
partner,  and  not  to  parties  who  contract  with  the  working  partner. 
If  a  partnership  is  anonymous,  says  Wylde,  C.J.,  in  Watermeyer  vs. 
KerdeVs  Trustees  (3  M.  424),  "the  principle  is  the  non-liability  of 
the  anonymous  partner  to  third  parties  for  partnership  debts."  In 
other  words,  only  partners  who  are  known,  and  who  hold  themselves 
out  as  such,  are  liable  to  outside  creditors  of  the  partnership.  But,, 
says  Menzies,  J.,  in  the  same  case  (8  M.  486),  "  As  the  limitation  of 
the  obligations  of  anonymous  partners  to  creditors  is  an  exception 
from  the  general  rule,  it  is  not  to  be  extended  further  than  there  is 
express  authority  for  so  doing."  In  Lamb  Brothers  vs.  Brenner  dr 
Co.  (6  E.  D.  C.  162),  Barry,  J.,  said :  "  Pothier's  doctrine  seems  to 
be  based  on  the  Code  (4,  2,  16)  and  Van  Leeuwen's  Censwra 
Forensis  (4,  8,  1).  This  ...  is  in  conflict  with  the  English  law 
of  partnership,  as  laid  down  in  the  leading  case  of  Cox  vs.  Hichnan 
(8  H.  L.  C.  268),  where  Lord  Cranworth  said :  *  It  is  often  said 
that  the  test,  or  one  of  the  tests,  whether  a  person  not  ostensibly  a 
partner  is  nevertheless  in  contemplation  of  law  a  partner,  is,  whether 
he  is  entitled  to  participate  in  profits.     But  the  real  ground  of 
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liability  is,  that  the  trade  has  been  carried  on  by  persons  acting  on 
his  behalf.  When  that  is  the  case,  he  is  liable  to  the  trade  obliga- 
tions.' And  Lord  Wensleydale  in  the  same  case  said:  'A  man 
who  allows  another  to  carry  on  trade,  whether  in  his  own  name  or 
not,  and  to  pay  over  the  profits  to  him,  is  undoubtedly  the  principal. 
And  if  two  or  more  agree  to  do  so,  and  share  the  profits,  each  is  the 
principal,  and  each  agent  for  the  other,  and  each  is  bound  by  the 
other's  contract  in  carrying  on  the  trade. '  "  Buchanan,  J.,  said  in 
the  same  case  (5  E.  D.  C.  166),  ''  What  seems  to  me  to  be  intended 
by  the  law  is  this,  that  where  there  is  a  dormant  or  undisclosed 
partner,  whose  credit  has  not  been  relied  upon  in  incurring  debts  by 
the  partnership,  when  such  partner  is  afterwards  discovered,  he  has 
no  general  liability  beyond  that  fixed  by  the  limited  agreement  of 
the  parties." 

In  Chapman  vs.  Qersigny  (3  N.  L.  B.  May,  p.  12)  it  was  held  that  a  sleepmg 
partner,  who  does  not  hold  himself  out  to  the  world  as  a  partner,  and  whoee 
connection  with  the  firm  is  consequently  not  known,  is  not  liable  to  a  greater 
extent  than  was  agreed  upon.  Of  course,  where  a  person  does  hold  himself  out 
as  a  partner,  and  it  is  on  the  strength  of  his  credit  that  third  parties  haye  dealings 
with  the  partnership,  this  person  is  liable  to  such  third  parties  in  Boman-Datdi 
as  in  English  Law.  See  also  Ottardian  Insurance  and  Trust  Co,  vs.  Lovemort^i 
Executors  (5  S.  0.  205).  The  fact  that  all  the  parties  openly  take  part  in  the 
transaction  of  the  partnership  business  is  sufficient  to  disproTe  the  existence  of 
a  partnership  en  commandiie  or  an  anonymous  partnership  (De  Bruyu's  Opimon* 
of  OrotiuSy  p.  690). 

In  LoUy  ys.  Gilbert  (1  M.  434)  it  was  held  that  it  is  not  necessary  in  an  action 
for  a  debt  due  to  a  partnership,  brought  by  the  partnership,  that  the  name  of  a 
sleeping  partner  should  be  inserted  in  the  summons,  and  only  the  names  d 
parsers  who  hold  themselyes  out,  and  are  dealt  with,  as  partners,  by  the  public, 
need  be  inserted. 

929.  Where  the  constitution  of  a  partnership  is  changed  by  the 
admission  of  a  new  member,  and  the  style  or  title  of  the  partnership 
is  changed  by  the  inclusion  in  the  firm's  name  of  the  new  partner's 
name,  a  debtor  of  the  new  firm  cannot  set-off  against  the  debt 
liabilities  due  to  him  by  the  firm  before  the  admission  of  the  new 
partner,  unless  the  new  partner  is  shown  to  haye  consented  to  take 
over  the  liabilities  in  question  from  the  old  firm  {Tmstees  of  Long 
it;  Co.  vs.  Holmes,  2  S.  807). 

See  also  Ebden  vs.  Syfret  (3  S.  11). 
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(8)  Liabilities  op  Paktnbrs  to  Third  Parties. 

930*  There  have  been  several  decisions  in  the  South  African 
Courts  as  to  the  mode  in  which  a  partnership  should  sue  or  be  sued, 
so  far  as  debts  of  and  to  strangers  are  concerned.  Where  a  defen- 
dant had  signed  an  acknowledgment  of  debt^  which  was  in  the  form 
of  a  receipt  for  money  from  A.  and  B.,  and  the  plaintiffs  sued  as  ''  A. 
and  B.y  co-partners,  trading  under  the  style  or  firm  of  A.  and  B.*' 
for  the  amount  which  defendant  owed  on  the  acknowledgment  of 
debt  *^  in  favour  of  the  said  firm  of  A.  and  B./'  the  Court  held  that 
the  terms  of  the  document  were  not  sufficient  to  warrant  the  con- 
struction that  A.  and  B.  were  partners  of  a  firm  trading  as  A.  and 
B.,  and  that  they  had  therefore  failed  to  prove  their  qualification 
as  partners  {Weinert  and  Meyer  vs.  Kohl^  2  M.  224).  But  in  Simpson 
dt  Co.  vs.  Fleck  (8  M.  218)  it  was  held  that  one  partner  of  a  firm  may 
petition  for  sequestration  of  a  debtor  on  a  debt  due  to  the  firm.  It 
must  be  noted,  however,  that  this  ease  turned  on  a  construction  of 
the  Cape  Insolvent  Ordinance.  In  Lyne  d  Co.  vs.  Orchard  (N.  K. 
1872,  p.  1)  it  was  laid  down  that  the  managing  partner  of  a  firm 
cannot  sue  as  such  without  authority  from  his  co-partners. 

See  Lotty  yb.  Oifbert  (1  M.  434;  above,  §  928).  As  to  sequestrations  on  the 
motion  of  individual  partners,  the  Cape  Insolvent  Ordinance  (No.  6,  1843,  $  11) 
enacts  that  "every  privilege  and  power  given  ...  to  any  creditor  in  respect  of 
any  debt  due  to  him  individually  by  any  insolvent,  and  every  liability  or  penalty 
imposed  by  this  Ordinance  on  any  such  creditor,  shall  be  and  is  hereby  declared 
to  be  given  to  and  imposed  on  the  pcurtner  or  partners  of  any  company  [meaning 
here  partnership]  in  respect  of  any  debt  due  to  such  company  by  any  insolvent. 
•  .  .  Provided  always  that  in  reckoning  the  number  of  votes  at  any  meeting  of 
creditors,  or  the  number  of  creditors  who  have  signed  the  certificate  of  any 
insolvent,  the  pcurtners  of  any  company  .  .  .  shall  be  entitled  to  only  one  vote, 
and  shall  be  considered  as  one  person.'*  The  law  is  the  same  in  Natal,  the 
Transvaal,  and  Orange  Biver  Colony. 

93L  As  to  actions  against  a  partnership,  the  first  question  is 
what  is  to  be  considered  the  domicile  of  the  partnership.  In  general, 
it  may  be  laid  down  that  the  place  where  the  principal  business  of  a 
partnership  is  situate,  in  other  words,  what  is  known  as  the  head 
office  of  the  firm,  constitutes  the  place  of  domicile.  But  if  a  partner- 
ship carries  on  business  in  various  places,  each  place  where  it  is 
established  may  be  looked  upon  as  its  place  of  domicile  for  the 
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purpose  of  suing  and  being  sued.  In  suing  on  a  promissory  note 
made  by  a  partnership,  a  plaintiff  need  only  sue  those  parties  who 
are  within  the  jurisdiction  {Pienaar  vs.  Rattray^  12  S.  C.  85 ;  Alcock 
vs.  Du  Preez,  Buch.  1875,  p.  180).  Where  all  the  partners  are  within 
the  place  of  domicile,  certain  regulations  have  to  be  borne  in  mind 
with  regard  to  the  service  of  summons  and  other  forms  of  process  on 
the  partnership.  There  must  be  service  at  the  place  of  business  of 
the  partnership,  and  personal  service  on  one  partner  of  an  alleged 
partnership,  not  at  the  place  of  business  of  the  firm,  will  be  no 
service  as  against  his  alleged  partner  or  partners  (Haupt  vs.  Spaar- 
man  and  Another,  1  M.  185).  But  where  it  is  desired  to  effect 
proper  service  against  a  person  in  his  capacity  as  a  partner,  service 
at  the  place  of  business  of  the  partnership  firm  will  not  avail  as 
service  against  the  partner  individually  {Terrington  vs.  Simpion, 
1  M.  185). 

As  to  jmisdiction,  it  was  held  in  Liquidators  of  the  Cape  Frontier  BafA  ?s. 
AcUims  (2  Bos.  79),  which  was  an  action  on  a  contract  made  by  one  of  two 
partners  on  behalf  of  the  firm,  where  the  declaration  was  against  the  otiier 
partner  only,  the  first-mentioned  partner  being  out  of  Cape  Colony  (the  coun^ 
of  domicile  of  the  partnership),  that  the  action  should  have  been  brought  against 
the  firm,  with  service  of  the  declaration  on  the  partner  who  was  resident  within 
the  domicile. 

For  other  cases  as  to  service  and  procedure  in  actions  against  partnerships,  see 
mtling  vs.  Schiff  (5  8.  C.  131) ;  Queen  vs.  Thesen  (6  8.  C.  68) ;  In  re  PkUUps  (8 
M.  210) ;  Walker  vs.  Beeton's  Executors  (2  Buch.  1869,  p.  88) ;  Bol/ee,  Nebeldt  Co, 
vs.  Browne  (5  G.  W.  B.  395) ;  and  Clarke  vs.  Jims  Brothers  (2  K  D.  C.  166). 

932.  According  to  Yoet,  where  several  partners  equally  have  the 
management  of  the  partnership  business,  and  no  one  of  them  is 
specially  appointed  manager,  one  of  them  will  not  be  bound  by  a 
debt  contracted  by  another  partner,  unless  the  money  or  gain  derived 
from  contracting  such  debt  is  brought  into  the  partnership  fond. 
But  Voet  does  not  very  strongly  advocate  this  view ;  indeed,  he 
casts  some  doubt  upon  it  by  quoting  the  rule  of  Roman  Law,  and 
stating  that  perhaps  (forte)  this  is  still  in  force  in  Dutch  Law,  even 
if  the  necessity  for  the  debt  is  not  clearly  apparent,  so  long  as  the 
partner  has  acted  in  good  faith.  Li  view,  therefore,  of  this  uncertainly 
on  the  part  of  Voet,  and  of  the  general  opinion  of  Dutch  writers,  it 
is  better  to  abide  by  the  rule  of  Boman  Law,  that  it  is  sufficient  to 
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bind  all  the  partners  if  the  money  was  lent  or  the  debt  contracted  in 
good  faith,  for  the  benefit  of  the  partnership.     Where  one  of  several 
partners  who  jointly  manage  a  business  is  sued,  he  cannot  escape 
liability  by  ceding  to  the  creditor  his  interest  in  the  partnership ; 
and,  says  Van  der  Eeessel  (§  702) ,  this  is  also  the  case  where  a 
partner  has  been  appointed  to  manage  the  business  by  himself  on 
behalf  of  the  other  partners.     The  contracts  made  by  a  managing 
partner,  who  is  in  law  considered  the  agent  for  the  other  partners, 
bind  them,  if  such  contracts  purport  to  be  on  behalf  of  the  firm. 
And  partners  are  liable  in  soUdvm  (to  the  full  extent)  for  the  acts  of 
the  firm  (Beningfield  and  Son  vs.  Hooper,  N.  K.  1870,  p.  40).    But 
a  partner  who  is  in  the  position  of  manager  of  the  firm  will  not  bind 
the  other  partners  by  a  transaction  entered  into  on  his  own  behalf, 
in  his  private  capacity.    And  where  a  person  is  acting  for  himself 
and  for  others,  all  being  equally  interested  in  an  undertaking,  he  is 
debarred  by  his  relationship  with  the  others  from  making  personal 
and  private  gain  in  connection  with  the  venture  {Brereton  and  Another 
vs.  Cathrine,  11  N.  L.  B.  81).    A  partner  who  is  by  custom  autho- 
rised to  act  for  the  firm  and  to  sign  his  individual  name  in  such 
transactions,  binds  the  partnership  when,  in  carrying  out  the  firm's 
business,  he  enters  into  a  bond  obligation,  though  the  bond  be 
executed  in  his  own  name  (Svmod^a  Trustees  vs.  McCubbin  d  Co., 
9  N.  L.  B.  166).    It  seems  that  a  person  who  contracts  with  a 
partnership  firm  is  put  upon  inquiry  as  to  the  terms  on  which  the 
partnership  was  entered  into  {Chapman  vs.  Oersigny,  8  N.  L.  B» 
May,  p.  12) ;  and,  where  a  creditor  fails  to  inquire,  and  only  dis- 
covers that  the  defendant  was  a  partner  on  the  insolvency  of  the 
firm,  the  defendant  will  not  be  liable  to  a  greater  extent  than  was 
agreed  upon  (17,  2  §§  14,  16). 

See  Qrem  vb.  Beveridge  (8  8.  0.  164);  De  Vrtea  vs.  HoUins  (2  KotB§,  1881— 
1884,  p.  25) ;  Thomp»(m  vs.  Manning  and  Hayea  (9  N.  L.  E.  67) ;  and  Theunisaen 
ys.  FleUcher  (3  E.  D.  0.  291J,  in  which  case  enforoement  of  a  writ  of  execution 
against  a  partner's  goods  on  the  judgment  against  the  partnership  was  allowed. 

983.  "  As  a  general  principle,"  says  De  Villiers,  C.J.,  in  Paterson's 
Executors  vs.  Webster,  Steel  dt  Co.  (1  S.  C.  865),  "  the  Court  can  only 
recognise  the  members  of  which  the  firm  consists,  and  any  change 
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among  them  destroys  the  identity  of  the  firm.  But  it  is  equally 
clear  that  the  outgoing  partners  may  transfer  all  the  rights  and 
liabilities  of  the  partnership  concern  to  the  incoming  partners, 
and  that  such  transfer  will  be  binding  as  between  themselyes.  As 
regards  the  transfer  of  liabilities  the  creditors  are  not  bound  to 
accept  the  incoming  partners  as  debtors  in  substitution  for  the 
members  of  the  old  firm  with  whom  they  had  contracted.  But  the 
debtors  cannot,  as  a  general  principle,  object  to  the  transfer  by 
the  old  firm  to  the  new  of  the  claims  which  the  old  firm  had 
against  them." 

Where  X. ,  a  partner,  had  authority  from  the  other  partners,  on  the  diasolatkni 
of  a  partnership  to  wind  up  its  afiEairs,  and,  though  holding  no  power  of  attorney 
from  the  other  partners,  he  used  to  indorse  notes  on  the  firm's  hehaU,  both  befoie 
and  after  the  dissolution,  it  was  held  that  the  firm  was  liable  on  aooommoda- 
tion  notes  which  were  given  to  retire  notes  signed  by  X.  after  the  dissolution 
{Birkmruth  vs.  Shaw  A  Co.,  1  S.  39).  See  Douglaa  &  Coh  TruUeea  vs.  Naiai 
Bank  (4  N.  L.  R  74). 

(4)  Tbbmination  of  Pabtnbbship. 

934.  Partnership,  where  no  stipulation  to  the  contrary  is  made, 
is,  as  a  general  rule,  ended  by  the  death  of  a  partner.  According  to 
Yoet,  this  rule  holds  good  except  where  an  express  agreement  has 
been  made,  when  the  partnership  was  entered  into  or  subsequently, 
providing  that  the  partnership  should  continue  to  subsist  among 
the  surviving  partners.  Yoet  holds  that  an  agreement,  that  the  heir 
of  a  deceased  partner  shall  succeed  to  the  deceased  partner  by  right 
of  inheritance,  is  invalid,  because  a  person  is  selected  as  a  partner 
on  account  of  his  industry,  skill,  honesty,  good  faith,  and  general 
qualities,  which  are  not  of  necessity  transmissible  to  an  heir; 
although  Yoet  says  that  a  partner  may,  by  his  will,  direct  his  heir  to 
continue  in  the  partnership,  provided  the  surviving  partners  are 
willing  to  accept  such  heir  as  a  partner.  On  this  subject  there  is 
some  divergence  of  opinion  among  the  Koman-Dutch  Law  com- 
mentators. As  to  this  divergence  De  Yilliers,  C.J.,  says  (Torbet  vs. 
AttweWs  Executors,  Buch.  1879,  p.  195) :  "  The  view  which  I  take 
of  our  law  on  the  subject  is  this,  that  the  death  of  one  of  two  or 
more  partners  does  not  dissolve  the  partnership  when  the  contract 
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of  partnership  clearly  provides  for  the  continuation  of  the  partner* 
ship  for  the  benefit  of  the  estate  of  such  predeceased  partner.  The 
view  is  no  doubt  opposed  to  the  opinion  of  several  writers  on  the 
Eoman-Dutch  Law,  but,  on  the  other  hand,  it  is  supported  by  the 
reasoning  of  so  eminent  a  jurist  as  Pothier,  by  the  testimony  of 
Bynkershoeky  and  by  the  unqualified  opinion  of  Van  der  Linden,  one 
of  the  latest  text- writers  on  the  Dutch  Law.  .  .  •  Yoet,  on  the  other 
handy  adheres  to  the  doctrine  of  the  Boman  Law  that  an  agreement 
in  a  contract  of  partnership  that  the  heir  of  one  of  the  partners 
•shall  succeed  to  the  partnership  is  invalid,  but  even  he  admits  that 
-a  partner  may  effectively  direct  by  will  that  his  heir  shall  continue  in 
the  partnership  after  his  death  if  the  remaining  partners  should  be 
willing  to  accept  him."  So,  where  a  deed  of  partnership,  which 
provided  for  the  continuance  of  the  partnership  after  the  death  of  one 
of  the  partners,  authorised  such  partner  if  so  disposed  to  draw  out 
of  the  business  annually  the  whole  of  the  profits  accruing  to  him  for 
the  year,  it  was  held  to  be  the  duty  of  the  executors  of  such  partner, 
after  his  death,  to  exercise  the  powers  which  the  deceased  partner 
might  have  exercised  while  alive,  and  to  draw  out  of  the  partnership 
the  profits  accruing  annually  to  the  deceased  partner's  estate  in 
order  thus  to  be  able  to  give  effect  as  far  as  possible  to  the  provisions 
of  the  will  of  the  deceased  partner  (17,  2  §  28). 

Where  an  heir  is  not  entitled  to  come  in  as  a  partner  in  place  of  the  person  to 
whom  he  saeceeds,  he  cannot  claim,  in  right  of  such  person,  the  profits  arising 
from  transactions  entered  into  after  the  death  of  the  partner  to  whom  he 
«acoeeds. 

985.  A  partnership  may  be  dissolved  by  renunciation  on  the  part 
of  a  partner.  Such  renunciation  may  be  express,  or  may  be  tacit, 
inferred  from  conduct  Partners  may  not  stipulate  that  one  of  them 
shall  not  renounce  the  pai*tnership  (Grotius,  Introdiictiony  8,  21,  8 ; 
Maasdorpf  p.  279) ;  but  such  renunciation  must  be  timely  (Schorer, 
{  408).  If  the  renunciation  is  not  timely,  and  results  in  loss  to  the 
partnership,  the  partner  who  makes  the  renunciation  will  be  liable 
to  the  others  in  damages.  A  partner  cannot  take  advantage  of  a 
renunciation  made  with  the  object  of  securing  some  personal  gain, 
and  depriving  the  other  partners  of  their  share  of  such  gain  to  which 
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they  would  otherwise  be  entitled.  Bat  there  most  be  an  actual 
intent  to  exclude  the  other  partners  from  the  gain  in  question.  If 
two  persons  enter  into  a  partnership  for  the  purchase  of  a  certain 
thing,  and  one  of  them  thereafter  renounces  the  partnership  in  order 
that  he  may  buy  the  article  for  himself  alone,  he  will  be  responsible 
to  the  other  partner  for  what  he  might  have  gained  if  the  thing  had 
been  bought  in  common.  Where  a  partnership  has  been  entered  into 
for  a  certain  time,  and  one  of  the  partners  renounces  the  partnership 
before  the  expiration  of  that  time,  he  will  lose  the  benefits  resulting 
from  the  partnership,  but  will  be  liable  for  any  loss,  and  for  the  risk 
which  he  would  ordinarily  have  run  until  the  expiration  of  the  period 
agreed  upon.  In  other  words,  the  partnership  is  regarded  as  con- 
tinuing until  the  expiry  of  the  time  fixed.  Even  where  a  time  has 
been  fixed  when  the  partnership  is  to  end,  it  maybe  continued,  with- 
out special  agreement,  by  the  conduct  of  the  parties.  Otherwise, 
such  a  partnership  will  expire  by  effluxion  of  the  time  agreed  upon» 
A  mere  agreement  that  the  partnership  funds  shall  be  divided  at  a 
certain  time  does  not  fix  that  time  as  the  limit  of  the  partnership^ 
nor  does  it  make  the  partnership  one  for  a  term  certain  (IT,  2  §  24). 

The  case  of  Farr  vs.  Groshie  (5  E.  D.  0.  197)  was  decided  on  the  analogy  of 
the  foregoing  roles.  A.  and  B.  were  partners  for  the  purpose  of  supj^ying  the 
Imperial  Qovemment  with  transport  during  the  existence  of  a  military  expedi- 
tion. Several  oontraots  were  made  in  B.'s  name  alone.  B.  claimed  that  he  was 
entitled  to  keep  to  himself  the  benefit  of  the  last  of  these  contracts,  as  the 
previous  contracts  had  terminated  in  consequence  of  notice  from  the  Imperial 
Qovemment,  and  the  last  contract  had  been  entered  into  on  terms  differing 
from  the  terms  of  the  previous  contracts.  B.  was  held  liable  to  accotmt  to  A 
for  a  half-share  of  the  profits,  as  the  contract  was  one  which  had  arisen  out  of 
the  previous  contracts,  and,  being  one  within  the  scope  of  the  partnership  venture, 
was  in  law  a  contract  on  behalf  of  the  partnership.  It  was  further  held  that  B. 
could  not  take  advantage  of  his  position  as  a  partner  to  secure  to  himself  alcme 
the  benefits  of  a  future  contract,  without  the  knowledge  of  his  partner.  See 
also  Sempff  vs.  Neubauer  ([1903]  T.  H.  p.  202). 

986.  A  partnership  may  be  renounced  by  the  partner  himselfi  by 
his  curator  if  he  (the  partner)  be  a  lunatic,  and  by  his  agent,  whether 
the  latter  is  special,  or  acts  under  a  general  power  of  attorney.  And 
the  renunciation  may  be  made  to  the  continuing  partner  or  to  his 
agent,  and  it  may  take  place  in  any  way  in  which  it  can  properly  be 
brought  to  his  notice,  whether  by  letter  or  messenger.     So  fieur  as  the 
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continuing  partner  is  concerned,  a  private  renunciation  is  sn£Scient. 
But,  so  far  as  creditors  of  the  partnership  are  concerned,  they  will 
not  be  bound  by  the  renunciation  unless  public  notice,  whether 
by  advertisement  or  otherwise,  be  given  of  the  renunciation.  De 
Villiers,  C.J.,  lays  down  the  law  as  follows  (In  re  Paarl  Bank,  in 
Uqvidationf  8  8.  G.  181) :  **  A  partner,  who  is  known  to  be  such  to 
creditors  dealing  with  his  co-partners,  is  liable  for  debts  incurred  by 
his  co-partners,  in  the  name  and  on  behalf  of  the  partnership  and 
within  the  scope  of  its  business.  For  the  purpose  of  carr}'ing  on 
the  business  his  co-partners  are  his  agents,  but  upon  the  dissolution 
of  the  partnership  the  agency  would  also  cease  to  exist  except  for 
the  purpose  of  liquidating  the  affairs  of  the  partnership.  It  follows 
that  fresh  obligations  incurred  by  his  co-partners  after  the  dissolu- 
tion ought  not  to  bind  him,  except  in  cases  where  such  a  rule  would 
lead  to  a  breach  of  faith  with  creditors.  Such  a  case  would  certainly 
arise  where  a  creditor  has  given  credit  to  a  firm  upon  the  faith  of  a 
former  partner  still  being  a  member  and  in  ignorance  of  his  having 
ceased  to  be  such.  Yoet,  in  discussing  the  question  whether  the 
renunciation  of  a  partnership  by  one  partner  should  be  effected 
by  a  public  or  private  intimation,  draws  a  distinction  between  the 
co-partners  and  creditors  who  have  dealt  with  the  partnership.  As 
to  the  former,  he  says  that  a  private  intimation  is  sufficient,  but  as 
to  the  latter  he  maintains  that  their  rights  cannot  be  affected  by  a 
private  dissolution.  As  creditors,  he  says,  who  have  contracted  with 
one  of  the  pai-tners  and  given  credit  to  the  partnership,  they  are 
entitied  to  receive  notice  either  by  a  public  advertisement  or  by  a 
private  intimation  that  an  end  has  been  put  to  the  partnership.  The 
notice  required  to  be  given  to  old  customers  I  take  to  be  a  special 
one,  for  he  adds  that  it  is  required  in  order  to  prevent  creditors  from 
being  deceived  through  their  ignorance  of  the  dissolution»  and  that 
a  creditor  who  is  not  ignorant  of  the  dissolution  cannot  take  advan- 
tage of  the  absence  of  a  public  advertisement.  In  the  case  of 
persons  who  had  not  dealt  with  the  partnership  before  the  retire- 
ment of  a  partner  a  public  notification  of  such  retirement  would 
seem  to  have  been  sufficient."  De  Villiers,  C.J.,  then  cited  Pothiet 
(Treatise  on  Partnership,  §  156),  and  proceeded :  "  It  seems  clear 
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that  in  order  to  relieve  a  person  from  liability  for  fresh  obligations 
incurred  by  the  firm  to  old  castomers  after  he  has  retired  from  it, 
notice  of  his  haying  so  retired  must  be  proved  to  have  been  given 
to  the  customer  to  whom  the  fresh  obligation  was  incurred  "  (IT, 
2  §  25). 

987«  Partnership  is  terminated  by  the  completion  of  the  business 
for  which  it  was  entered  into.  According  to  Yoet,  it  is  also 
terminated  by  the  insolvency  of  a  partner,  or  of  the  partnership 
as  a  whole — ^provided,  in  the  case  of  an  individual  partner  who 
becomes  insolvent,  that  he  has  contributed  property  to  the  partner- 
ship ;  but  not  if  he  has  only  contributed  his  services,  for  the  stock 
of  the  partnership  is  not  ajflfected,  says  Yoet,  by  his  insolvency. 
This  exception,  however,  would  not  seem  to  hold  good  at  present, 
for  most  modem  bankruptcy  laws  (those  prevailing  throughout 
South  Africa  in  any  case)  provide  that  upon  a  person's  insolvency 
all  his  property  and  rights,  except  claims  for  personal  injury  and 
the  necessary  tools  of  his  trade,  are  transferred  to  his  creditors.  A 
partnership,  which  has  been  dissolved  on  account  of  insolvency  may 
be  revived  by  a  new  agreement  (17,  2  §  26). 

938*  Upon  the  dissolution  of  a  partnership,  the  property  thereof 

as  it  exists  at  the  time  of  the  dissolution  is  divided  between  the 

partners  in  proportion  to  their  shares  in  tlie  partnership.     Where 

one  partner  contributed   only   services,   while  the   other   partner 

contributed  money,  the  distribution  upon  dissolution  will  depend 

on  the  agreement  between  the  parties.     If  there  is  no  agreement, 

the  services  of  the  one  partner  will  have  to  be  assessed  at  a  monetary 

value  (17,  2  §  27). 

Upon  a  dissolution  it  is  customary  to  appoint  a  receiver  by  mutual  arrange- 
ment between  the  partners.  8uch  receiver  may  be  a  partner  or  a  third  person. 
A  receiver's  duties  are  to  oolleot  debts  due  to  the  partnership,  to  pay  debts  das 
by  the  finn,  and  to  distribute  the  assets  of  the  firm.  As  a  rule,  a  Oourt  cannot 
be  invoked  to  appoint  a  receiver  against  the  will  of  one  or  more  of  the  partneis 
except  in  very  exceptional  oases.  In  Putnam  vs.  Redfield  (Buoh.  1S74,  p.  7^^ 
Be  YiUiers,  O.J.,  said :  "  Under  the  English  Law  it  is  perfectly  clear  that  gross 
misoonduot  or  fraud  is  required  before  the  Oourt  will  interfere,  and  no  authority 
to  the  contrary  has  been  shown  to  exist  in  our  law."  Butin  Cbpom  vs.  MarrM 
(9  8.  0.  12),  where  one  of  two  partners  had  given  notice  in  terms  of  the  deed  of 
partnership  to  dissolve,  and  the  deed  gave  the  remaining  partner  three  months 
within  which  to  decide  whether  or  not  he  would  take  over  the  business,  hoi 
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made  no  proyiaion  for  the  oonduot  of  the  busmess  in  the  interval,  and  the 
partners  would  not  oonaent  to  aUow  either  of  them  to  remain  in  possession,  the 
Conrt  appointed  a  reoeiyer  to  conduct  the  business  until  the  remaining  partner 
elected  to  take  oyer  the  business,  and  if  he  did  not  so  elect,  to  liquidate  the 
afbdrs  of  the  partnership.  In  other  words,  the  Court,  in  the  appointment  of  a 
xeceiyer,  wiU  be  guided  by  the  circumstances  of  the  case. 

As  to  the  right  to  inspect  the  books  of  a  partnership,  see  Van  der  Walt  ys. 
PeUer  (12  S.  C.  353). 

In  Sluymera  ys.  De  ViUiers  (O.  F.  S.  Bep.  1879,  p.  61),  it  was  held  that 
partners  cannot  be  regarded  as  haying  consented  to  liquidation  imless  it  is  dear 
that  they  were  aware  of  the  terms  upon  which  the  liquidation  should  proceed. 

Where  a  partner  has  disappeared,  and  cannot  be  found,  the  Court  will  decree 
a  liquidation  of  the  partnership  {In  re  Koch  and  NicJwhon,  2  Kotz6,  1881 — 1884, 
p.  201). 

See  also  StewaH  ys.  Dickson  (5  S.  10) ;  Copestake  ys.  Alexander  (2  S.  C.  137); 
SHU  ys.  NarUm  (2  M.  209) ;  and  Luck  ys.  Chaband  (1  M.  531). 

In  Jameson  ys.  Irvine's  Executors  (5  S.  C.  222),  De  Villiers,  C.J.,  said :  "  Upon 
the  determination  of  the  partnership,  according  to  Yoet,  the  common  property 
returns  to  the  partners  in  the  proportion  of  their  contributions.  He  adds  '  if 
one  has  contributed  labour,  and  the  other  money,  their  rights  must  be  regulated 
by  their  agreement,  but  that,  in  the  absence  of  such  agreement,  the  one  who 
has  contributed  property  deducts  it  in  the  first  instance,  if  the  labour  contributed 
by  the  other  be  so  slight  that  it  ought  to  be  set  off  against  the  use  of  or  anti- 
cipated interest  on  the  money.  But,  if  it  is  eyident  that  the  labour  of  the  one 
is  as  valuable  as  the  capital  of  the  other,  the  one  who  has  contributed  the  pro- 
perty can  hardly  be  allowed  to  take  it  before  the  other  and  thus  create  a  manifest 
inequality  between  the  partners.'  I  infer  from  this  passage  that,  in  Yoet's  opinion, 
the  partner  who  has  contributed  the  money  is  not  entitled  to  charge  interest 
against  the  other,  who  has  contributed  his  skill  and  labour,  for  such  skill  and 
labour  are  deemed  to  coimterbalance  the  interest  on  the  capital  advanced  by  the 
other  partner.  By  analogy  of  reasoning,  if  one  partner  contributes  a  larger  capital 
than  another,  who  contributes  more  skill  and  labour,  interest  ought  not,  in  the 
absence  of  a  stipulation  to  that  effect,  to  be  claimed  on  the  excess  of  capital* 
According  to  Pothier  ( Treatise  on  Partnership^  §  76),  it  was  not  unusual  in  his  time 
lor  partners,  who  contributed  to  the  common  stock  more  in  money  or  goods  than 
the  remaining  partners,  to  stipulate  for  interest  on  the  excess,  but  he  gives  no 
indication  of  holding  the  view  that  in  the  absence  of  such  a  stipulation  interest 
would  be  payable.  Turning  to  the  Scotch  Law,  I  find  it  laid  down  (in  Bell's 
Commentaries^  vol.  2,  p.  536)  that  *  if  a  partner  fail  to  advance  his  stipulated  share 
of  stock  he  is  a  debtor  to  the  company  (i.e.,  partnership)  for  the  amount.  If  he 
advance  beyond  his  share  he  is  a  creditor  of  the  partnership  and  entitled  to 
demand  his  debt  from  the  common  fund.'  The  obvious  inference  is  that  a 
partner  who  has  contributed  no  more  than  his  stipulated  share  of  the  capital 
is  not  a  creditor  of  the  company,  either  for  the  capital  which  he  has  contributed^ 
or  for  the  interest  thereon." 

The  foregoing  cases  make  it  sufficiently  dear  that,  imless  the  partners  agree 
to  a  dissolution.  South  African  Courts  will  not  dissolve  a  partnership  upon 
motion,  but  action  must  be  regularly  instituted  to  daim  a  dissolution.  On 
sudi  dissolution  being  granted,  the  Court  will  appoint  a  receiver. 


CHAPTER  IV, 

AOENCT. 

(1)  Definition  and  Divisions. 

989.  The  agency  of  the  Romans  was  in  the  first  place  gratuitons, 
and  was  designated  by  a  term  which  is  now  nsed  to  denote  a  special 
branch  of  the  law  of  agency — ^mandate.  When  a  person  represented 
another  in  business  otherwise  than  gratuitously,  the  Romans,  in  the 
formulary  language  of  their  time,  employed  a  fiction,  and  regarded 
the  person  who  is  in  modem  times  described  as  a  paid  agent  as  a 
servant,  a  locator  operarwm.  Dr.  Colquhoun  says  (§  1744) :  '*  Com- 
mentators assert  the  mandate  not  to  be  of  very  antique  origin,  but 
there  is  an  error  in  this  unqualified  mode  of  stating  a  probable  fact 
It  would  be  more  correct  to  say,  that  the  legal  remedy  now  applicable 
to  mandates  is  of  comparatively  modem  introduction,  for  it  is 
manifestly  incorrect  to  state  that  the  simple  commissioning  a  friend 
to  perform  any  duty  for  another  is  not  as  old  as  society  itself.  This 
will  be  best  understood  by  bequests  in  trust ;  these  were  originally 
precatory  to  the  fiduciary,  who  might  perform  them  or  not  as  he 
pleased,  since  the  law  vested  the  trust  property  absolutely  in  him. 
Pretorian  equity,  however,  stepped  in  to  remedy  the  evil  arising 
firom  frequent  breaches  of  this  honourable  confidence,  and  gave 
relief;  in  like  manner,  the  remedy  arose  in  the  case  of  a  mandate. 
When  a  commission  is  for  fee  or  reward,  it  is  not  a  mandate,  but  a 
lo€(Uio  conduction  for  the  uon-,  mal-,  or  mis-feasance  of  which  an  action 
lies,  because  of  the  mutual  promise — on  the  one  side  to  perform 
the  commission,  and  on  the  other  to  receive  a  reward ;  there  is, 
therefore,  here  a  consideration  which  there  is  not  in  the  mandate." 
In  modem  law,  however,  it  was  found  convenient  to  distinguish  the 
representation  in  business  transactions  of  a  principal  by  another 
person,  whether  paid  or  unpaid,  from  the  duties  of  a  servant,  which 
were  more  essentially  domestic  (that  is,  attached  to  the  person  of 
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the  employer)  in  their  nature,  though  the  sphere  of  a  servant's 

labours  might  embrace  far  more  than  mere  domestic  or  household 

concerns,  or  might  even  in  some  cases  be  divorced  from  them. 

This  representation,  not  of  a  domestic  order,  might  be  undertaken 

in  consequence  of  a  command,  or  might  be  ratified  after  having 

been  originally  undertaken  without  any  special  authority,  or  might 

even  be  wholly  unauthorised.       The  contract  which  embraced  all 

these  varieties  of  action  was  known  generally  as  agency,  and  was 

based  upon  the  fiction  contained  in  the  maxim  of  Boman  Law,  qui 

/acit  per  alium  facit  per  $e  (he  who  acts  through  or  by  means  of 

another  acts  himself).     The  definition  given  by  Story,  J.,  is,  it  is 

submitted,  not  sufficiently  wide.     He  says  (§  8) :  *'  In  the  common 

language  of  life,  he,  who,  being  competent,  and  $ui  jwiSy  to  do  any 

act  for  his  own  benefit,  or  on  his  own  account,  employs  another 

person  to  do  it,  is  called  the  principal,  constituent,  or  employer ; 

and  he,  who  is  thus  employed,  is  called  the  agent,  attorney,  proxy, 

or  delegate  of  the  principal,  constituent,  or  employer.     The  relation 

thus  created,  between  the  parties,  is  termed  an  agency.    The  power, 

thus  delegated,  is  called  in  law  an  authority.    And  the  act,  when 

performed,  is  often  designated  as  an  act  of  agency  or  procuration." 

This  definition  does  not  include  the  various  species  of  unauthorised 

agency.      The  following,  it  is   submitted,  is  a  wider  definition: 

When  one  person,  whether  authorised  or  not  by  another,  represents 

that  other  in  a  transaction  in  such  a  manner  as  to  create  a  legally 

binding  obligation  upon  the  person  for  whom  he  acts,  the  relationship 

between  the  parties  is  known  as  agency,  and  the  person  on  whbse 

behalf  the  act  is  done,  and  the  person  by  whom  the  act  is  done,  are 

known  respectively  as  the  principal  and  the  agent. 

In  Boman  Law  practically  the  only  form  of  agency  recogmaed  was  the 
fgkondaium  or  mandate.  But  an  action  lay  on  certain  species  of  command  not 
falling  within  the  strict  definition  of  mandate — the  ocftb  quod  jua$u.  It  was 
baaed  upon  a  ju$9u»^  the  definition  of  which  is  still  applicable,  for  purpoaee  of 
analogy  at  least,  in  the  modem  Boman-Dutoh  Law  of  agency.  Jubsub,  generally, 
ia,  according  to  Oolqnhonn  (§  2190),  a  command  to  one  imder  the  control  and 
authority  of  the  person  issuing  it,  to  perform  some  act  Such  juMtu  \%  competent 
mier  v%tfo$;  by  will,  tuUUio  ;  by  message,  per  nutUium;  by  letter,  per  epuiolam;  or 
orally,  verbis,  "  It  may  be  applicable  to  acts  generally,  or  to  some  particalar  act 
only ;  it  may  precede  the  act,  in  which  case  it  is  a  ju$$tt$  in  its  strict  sense ;  or 
it  may  succeed  it,  in  which  caae  it  ia  more  properly  a  ratihdbiiio  or  ratification.*' 
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(2)  General  and  Special  Agenct. 

940.  A  succinct  and  concise  exposition  of  the  difference  between 

general  and  special  agency  is  given  by  Smith,  J.,  in  Fature  ts.  Lowm 

(1  S.  C.  8).     He  says  :  '^  A  general  agent  is  a  person  authorised  to 

transact  all  his  principal's  business,  or  all  his  business  of  some 

particular  kind.     A  particular  or  special  agent  is  one  employed  by 

his  principal  specially  in   one   single  transaction.    In  the  case  of 

a  general  agency,  the  principal  is  bound  by  the  acts  of  his  agent 

within  the  scope  of  the  authority  conferred  upon  him,  although 

he  violates  by  those  acts  his  private  instructions,   limiting  the 

exercise  of  his  authority  under  certain  circumstances.     In  the  case 

of  a  special  agent,  if  he  exceeds  his  special  authority,  the  principal  is 

not  bound  unless  he  has  held  him  out  as  possessing  a  more  enlarged 

authority.     Principals  are  liable   to  third  parties  although  their 

agents  fraudulently  misappropriate  the  proceeds  of  contracts  entered 

into  by  them  within  the  scope  of  their  authority.     The  principle 

which  pervades  all  cases  of  agency,  whether  general  or  special,  as 

regards  the  liability  of  the  principal  to  third  parties,  is  thus  lucidly 

stated  by  Pothier :  *  The  contract  made  by  my  agent  in  my  name 

would  be  obligatory  upon  me  if  he  did  not  exceed  the  power  with 

which  he  was  ostensibly  invested,  and  I  could  not  avail  myself  of 

having  given  him  any  secret  instructions  which  he  had  not  pursued. 

His  deviations  from  these  instructions  might  give  me  a  right  of  action 

against  himself,  but  could  not  exonerate  me  in  respect  to  third 

persons  with  whom  he  had  contracted  conformably  to  his  apparent 

authority ;  otherwise  no  one  could  be  safe  in  contracting  with  the 

agent  of  an  absent  person.'     This  principle  is  founded  upon  the 

doctrine  that  where  one  of  two  innocent  persons  must  suffer  by  the 

act  of  a  third  person,  he  who  has  held  that  person  out  as  worthy 

of  trust,  and  as  having  authority  in  the  matter,  must  himself  suffer 

the  injury  rather  than  the  innocent  party  who  has  placed  confidence 

in  him.     It  is  very  necessar}'  to  distinguish  clearly  those  cases  in 

which  a  principal  is  liable  for  the  acts  of  his  special  agent  done  in 

violation  of  his  instructions,  from  those  for  which  he  is  not  liable. 

A  special  agent  may  be  employed  for  a  particular  object  only,  and 
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yet  he  may,  from  the  nature  of  his  employment  in  the  business 
of  his  principal^  be  considered  to  be  clothed  with  a  general  authority 
as  to  that  particular  object.  In  such  a  case  the  agent's  acts  bind 
his  principal,  although  he  may  have  exceeded  his  instructions.  But 
where  a  special  agency  is  not  held  out  by  the  principal,  and  cannot, 
from  the  nature  of  the  employment,  be  considered  to  be  general  as 
to  the  particular  act,  a  party  dealing  with  the  agent  is  bound  to 
inquire  into  the  nature  and  extent  of  the  authority  actually  con- 
ferred ;  and  if  he  trusts  the  agent  without  inquiry,  he  does  so  at  his 
peril,  as  the  agent's  acts  will  not  bind  his  principal,  if  he  has  exceeded 
his  instructions." 

On  this  subject  Story  {Ccmmentar%t»  on  the  Law  of  Agency ^  §§  17 — 22)  says: 
"  A  person,  who  is  aujjiorised  by  his  piincipal  to  execute  a  particular  deed,  or 
to  sign  a  particular  oontract,  or  to  purchase  a  particular  parcel  of  merchandise, 
is  a  special  agent.  But  a  person  who  is  authorised  by  his  principal  to  execute 
all  deeds,  sign  aU  contracts,  or  purchase  all  goods  required  in  a  partictdar  trade, 
business,  or  employment,  is  a  general  agent  in  that  trade,  business,  or  employ- 
ment." A  general  agent  of  this  description  acts  within  a  narrower  range  than 
an  agent  who  is  empowered  to  act  by  means  of  what  is  usually  known  as  a  com- 
plete general  power  of  attorney.  This  latter  agent  is  termed  by  Story  a '  *  uniTersal 
agent";  though  the  designation  of  general  agent  has  become  current  since 
Story  wrote,  in  respect  of  an  agent  acting  under  a  general  power.  A  uniTcrsal 
agency,  in  the  sense  in  which  the  term  is  used  by  Story,  will  not  be  inferred 
from  mere  general  expressions,  however  broad,  but  it  must  be  designated  and 
referred  to  in  special  terms.  As  to  general  agency,  not  amounting  to  one  which 
is  in  its  nature  uniyersal,  it  may  be  noted  that  in  respect  of  the  same  principal 
two  or  more  separate  general  agencies  may  co-exist,  one  in  respect  of  one  business, 
the  other  in  respect  of  another  business.  The  true  distinction  between  a  general 
agent  and  a  special  agent  is  thus  stated  by  Story :  **  A  general  agency  does  not 
impart  an  unqualified  authority,  but  that  which  is  derived  from  a  multitude  of 
xQstanoee,  or  in  the  general  course  of  an  employment  or  business ;  whereas  a 
special  agency  is  confined  to  an  individual  transaction." 

The  principles  above  laid  down  by  Smith,  J.,  were  followed  in  Davidson  vs. 
Dunning  (Hertsog,  p.  76),  which  laid  down  that  a  special  agent  who  acts  con- 
trary to  the  secret  instructions  of  his  principal  does  not  thereby  bind  his  principal 
to  third  parties,  while  a  person  who  deals  with  such  a  special  agent  is  bound  to 
acquaint  himself  with  the  scope  of  the  agent's  authority. 


(8)  Fabticulab  Kinds  of  Agbnct. 

A.  Mandate. 

94L  Van  Leeuwen   {Commentariea,  4,  26,  1 ;  2  K.  219)  defines 
mandate  as  a  transaction  whereby  any  one  accepts  a  commission 


848  THE  LAW  OF  CONTRACTS. 

to  execute  something  for  another^  without  stipulating  for  any 
remuneration.  The  essential  of  mandate  in  Roman  Law  was  that  it 
was  gratuitous.  This  distinguished  it  from  the  other  forms  of  what 
we  now  call  agency,  but  which  in  Roman  times  was  the  hiring  and 
letting  of  services.  Voet  states  that  there  is  no  reason,  however, 
why  a  person  who  undertakes  to  perform  a  mandate  shall  not  receive 
a  gratuity  for  his  service,  provided  that  such  gratuity  is  stipulated 
for  and  fixed  as  to  amount,  such  gratuity  being  looked  upon  in  the 
light  of  an  honorarium,  and  not  as  wages.  This  gratuity  may  be 
recovered  by  action  by  a  person  who  has  performed  his  mandate 
(F.  D.  JK".,  §  570).  Mandate  differs  from  negotiorum  gestio,  or 
unauthorised  management  of  another  person's  affSairs,  in  that  it 
is  undertaken  by  express  desire,  which  negotiorum  gestio  is  not.  It 
differs  also  from  mere  advice,  because  advice  is  for  the  sole  advan- 
tage of  the  recipient,  and  the  person  giving  the  advice  does  not 
indemnify  the  receiver  of  it  if  it  turns  out  to  be  bad,  except  in  cases 
of  fraud  (Schorer,  §  840  ;  Maasdorp,  p.  690).  **  It  is  a  rule  of  our 
law,"  said  De  Villiers,  C.J.,  in  Meyeraohn  vs.  Schmidt  (1  A.  C.  R 
875),  ^'  that  mere  advice,  unless  fraudulently  given,  creates  no 
liability.  Comilii  non  fravdulenti  nulla  obUgatio  est,"  In  that  case, 
A.,  a  sick  man,  came  to  B.'s  hotel,  and  B.  telegraphed  to  C,  who 
was  understood  to  be  some  relative  of  A.,  stating  that  A.  was  very  ill, 
and  asking  what  was  to  be  done  with  him.  C.  replied :  "  Keep 
A.  there ;  do  your  best  for  him  ;  his  uncle  is  on  the  road."  B.  then 
supplied  A.  with  all  necessaries,  and  paid  medical  expenses  during 
A.'s  illness.  On  A.*s  death,  it  was  held  that  B.  was  not  entitled  to 
recover  his  disbursements  on  A.'s  behalf  from  C,  as  C.'s  telegram 
contained  mere  advice,  and  not  a  mandate  (17,  1  §§  1,  2). 

942.  Mandate  is  a  contract  which,  like  all  other  contracts, 
depends  upon  agreement  or  consent.  But  a  mandate  may  be  held 
to  exist  in  cases  where  consent  has  not  been  expressly  signified.  In 
other  words,  it  may  be  inferred  from  the  conduct  of  parties.  "  The 
Roman  Law,"  says  De  Villiers,  C.J.  {Fawre  vs.  Louw,  1  S.  C.  at  p.  8), 
"  lays  down  certain  general  rules  "  on  the  subject,  which  have  been 
recognised  by  the  Roman-Dutch  Law.  **  One  of  these  general  roles 
is  that  where  a  person  knowingly  suffers  another  person  to  do  acts 
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in  his  own  name,  without  any  opposition  or  objection,  he  is  pre- 
sumed to  have  given  an  authority  to  do  these  acts.  The  rule  is 
thus  pithily  expressed  by  Ulpian :  Semper  qui  nan  prohibet  pro  se 
intervenire,  mandare  creditur  (in  every  case  he  who  does  not  prohibit 
another  from  intervening  on  his  behalf,  is  regarded  as  giving  a 
mandate).  Pothier,  in  his  book  on  Obligcttums  (§  148),  after 
discussing  the  principles  of  the  civil  law  applicable  to  the  subject, 
arrives  at  the  following  conclusions :  '  The  contract  made  by  my 
agent  in  my  name  would  be  obligatory  upon  me  if  he  did  not  exceed 
the  power  with  which  he  was  ostensibly  invested,  and  I  could  not 
avail  myself  of  having  given  him  any  secret  instructions  which 
he  had  not  pursued.'  •  .  .  The  authorities  cited  by  Yoet  do  not 
require  the  actual  presence  of  the  alleged  principal  for  the  purpose 
of  raising  an  implied  mandate.  On  the  contrary,  they  are  quite 
consistent  with  the  view  that  a  mandate  may  be  implied  from  the 
acquiescence  of  the  principal  in  the  acts  of  his  agent,  even  though 
these  acts  were  performed  in  the  absence  of  the  principal."  Yoet 
adds  that,  in  case  of  doubt,  the  burden  of  proof  is  upon  the  person 
who  asserts  the  existence  of  the  mandate  (17,  1  §  8). 

See  Oolquhoun  (§  1737) ;  GrotinB  (Introduction,  3,  12,  4;  Maasdorp,  p.  237) ; 
and  Van  Leeuwen  {Commentaries,  4,  26,  5 ;  2  K. 


948.  A  mandate  may  be  given  in  such  a  manner  as  to  con- 
template the  benefit  either  (1)  of  the  mandator  or  principal  alone; 
or  (2)  of  the  principal  and  the  agent  or  mandatary  jointly ;  or  (8)  of 
the  principal  and  a  third  party;  or  (4)  of  the  agent  and  a  third  party ; 
or  (5)  of  third  parties  only  ;  or  (6)  of  the  principal,  the  agent,  and 
a  third  party.  A  commission  given  for  the  benefit  of  the  agent 
(mandatary)  alone  is  advice,  and  no  mandate.  But  an  action  on 
firaud  (ciciio  de  dolo)  will  lie  in  favour  of  the  agent  if  such  advice  has 
been  given  with  fraudulent  intent  (Lippert  dt  Co.  vs.  Smit^  Buch» 
1878,  p.  96).  In  the  same  way,  if  a  person  asks  another  for  advice  as 
to  the  credit  of  a  third  party,  and  the  person  who  gives  the  advice 
says  :  **  You  can  lend  him  money  at  my  risk ;  he  may  be  trusted," 
or  words  of  similar  import,  an  action  will  also  lie  against  the  person 
giving  the  advice  in  case  the  third  party's  credit  fails  (see  African 
Banking  Corporation  vs.  Ooldbard,  OfL  B.  Transvaal,  1897,  p.  647) » 
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Yoet  even  says  that  an  action  of  indemnity  will  lie  in  any  case  where 
one  person  advises  another  to  lend  money  to  third  parties ;  bat,  in 
view  of  what  is  laid  down  in  the  case  just  cited,  it  is  submitted  that 
the  modem  doctrine  is  in  favour  of  clear  proof  of  fraud  or  dobu  in 
every  case.  **  If  a  man  makes  a  representation  in  the  honest  belief 
that  it  is  true,  and  there  is  reasonable  ground  for  such  beUef,  t 
fraudulent  intent  will  not  be  imputed  to  him,  although  the  repre- 
sentation may  turn  out  to  be  false  "  (17,  1  §  4). 
See  Colquhotm,  §  1738. 

944,  Any  person  having  capacity  to  contract  may  give  a 
mandate.  An  agent,  although  he  cannot  in  the  ordinary  course 
delegate  the  whole  of  his  agency,  may,  nevertheless,  entrust  the 
performance  of  his  mandate  to  a  third  party,  and  in  that  case  the 
agent  will  be  fully  responsible  to  his  principal,  but  will  have  an 
action  against  the  person  to  whom  he  has  entrasted  the  mandate. 
But  a  procurator  ad  litem  (attorney  in  a  lawsuit)  or  a  curator 
ad  Utem  cannot,  without  the  sanction  of  the  Court,  delegate  bis 
duties  to  another.  An  uncertificated  insolvent  may  be  a  mandatary 
{Silberbauer  vs.  McDonald  and  Another,  2  M.  184).  But,  after 
dissolution  of  a  partnership,  no  partner  can  validly  grant  a  power 
of  attorney  in  the  name  of  the  firm  to  collect  debts  due  to  the  firm, 
unless  specially  authorised  by  the  deed  of  dissolution,  or  other  deed 
signed  by  the  partners  (KUian  and  Stein  vs.  Horn's  Executor,  3 
M.  680;  17, 1§6). 

See  Gertenhach  vs.  MoaenthcU  (Buch.  1876,  p.  90). 

945t  Only  matters  having  a  lawful  end,  which  are  not  against 
public  morals  {contra  bonos  mores)  or  public  policy  can  be  the 
subject  of  a  mandate.  Thus  commissioning  a  person  to  give 
security  for  a  prostitute  is  unlawful  {Colquhoun,  §  1789).  Where 
a  mandate  has  been  undertaken  for  unlawful  or  immoral  purposes, 
the  principal  can  claim  neither  the  fulfilment  of  the  mandate  nor 
damages  for  nonfeasance  or  misfeasance  of  the  mandate.  And,  in 
like  manner,  the  agent  will  have  no  remedy  at  law.  This  holds 
good  even  if  the  principal  in  such  a  case  has  promised  to  indemnify 
the  agent  in  case  the  latter  is  prosecuted  or  cast  in  damages.    If 
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A.  asks  B.,  who  is  aware  that  G.  is  a  prostitute,  to  lend  money  to 
C.y  as  wages  for  prostitution,  or  to  be  used  in  connection  with  her 
nefeurious  pursuits,  B.  cannot  recover  from  A.  It  would  seem  that, 
where  B.  is  ignorant  of  G.'s  calling,  he  can  recover  from  A.,  the 
mandator.  If  a  mandate  is  given  which,  though  not  in  itself  unlawful 
or  immoral,  encroaches  on  the  rights  of  a  third  party,  and  the  man- 
datary is  not  aware  of  such  encroachment,  the  mandator  alone,  and 
not  the  agent,  will  be  liable  to  the  third  party  (17,  1  §§  6,  ?)• 
See  CdquJumn,  §  1739. 

B.  Commercial  Agency. 

946.  Commercial  agency,  in  the  form  in  which  it  is  exercised  at 
the  present  time,  was  almost  unknown  to  the  Romans.  This  is 
due  to  the  fact  that  modem  commercial  agency  is  practically  all- 
embracing,  having  expanded  with  the  expansion  of  commerce,  and 
having  received  qualifications  corresponding  in  number  and  variety 
of  detail  to  the  varied  ramifications  of  modem  trade.  But  com- 
mercial agency,  as  the  Digest  proves,  was  by  no  means  unknown 
before  the  days  of  Justinian;  and  a  special  remedy,  the  OAiUo 
institaria,  was  designed  to  assist  commercial  agents  and  the  persons 
who  dealt  with  them.  To  a  great  extent  the  institor  of  Boman 
Law  was  equivalent  to  the  modem  factor.  A  factor,  in  the  words 
of  Story  (9th  ed.  §  88),  is  commonly  said  to  be  an  agent  employed 
to  sell  goods  or  merchandise,  consigned  or  delivered  to  him  by  or 
for  his  principal,  for  a  compensation,  commonly  called  factorage  or 
commission.  When,  for  an  additional  compensation  in  case  of  sale, 
he  undertakes  to  guarantee  to  his  principal  the  payment  of  the 
debt  due  by  the  buyer,  he  is  said  to  receive  a  del  credere  commission, 
del  credere  being  an  Italian  equivalent  for  warranty.  A  broker, 
again,  is  an  agent  employed  to  make  bargains  or  contracts  between 
other  persons,  in  matters  of  trade,  commerce,  or  navigation,  for  a 
compensation,  commonly  called  brokerage  {Story,  §  28;  Pott  vs. 
Twrner,  6  Bing.  702).  A  broker  differs  from  a  factor  in  certain 
respects :  (1)  A  broker  is  always  bound  to  buy  and  sell  in  the  name 
of  his  principal,  while  a  factor  may  buy  and  sell  in  his  own  name, 
us  well  as  in  the  name  of  his  principal.     (2)  A  factor  is  entmsted 
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with  the  possession,  management,  control,  and  disposal  of  the 
goods  to  be  bought  or  sold,  and  has  a  special  property  in  tbem, 
and  (Grotius,  Introduction^  2,  48,  21 ;  Maasdorp^  p.  188)  a  lien  on 
them ;  whereas  a  broker  has  usually  no  such  possession,  manage- 
ment, control,  or  disposal  of  the  goods,  and  consequently  has  no 
such  special  property  or  lien.  Neither  a  factor  nor  a  broker  can 
delegate  his  authority  to  another  person,  unless  it  be  conferred  by 
the  usages  of  trade,  or  by  the  express  or  implied  assent  of  his 
principal.  A  broker,  again,  differs  from  an  auctioneer,  who  is  a 
person  authorised  to  sell  goods  or  merchandise  at  public  auction  or 
sale  for  a  recompense  or  commission.  A  broker  may  buy  as  well 
as  sell ;  but  an  auctioneer  can  only  sell.  A  broker  cannot,  as  such, 
sell  personally  at  a  public  auction,  and  that  only  an  auctioneer  can  do; 
but  a  broker  may  sell  at  a  private  sale,  which  power  an  auctioneer, 
as  such,  does  not  possess.  An  auctioneer  may  sue  the  purchaser 
at  a  sale  in  his  own  name,  as  well  as  in  the  name  of  his  principal. 
As  a  general  rule,  a  broker  cannot  sue  in  his  own  name ;  but  where 
a  policy  of  insurance  is  effected  by  one  of  that  class  of  agents 
known  as  "  policy  brokers,"  the  agent  may  sue  thereon.  A  broker 
cannot  ordinarily  delegate  his  authority  to  another,  unless  he  has 
the  express  or  implied  assent  of  his  principal,  or  unless  such 
delegation  is  warranted  by  local  usage.  A  broker  is,  in  the  first 
place,  the  agent  only  of  the  party  who  originally  employs  him ;  and 
he  becomes  the  agent  of  the  other  party  to  the  transaction  only 
when  the  contract  or  bargain  is  definitively  settled,  as  to  its  terms, 
between  the  principals.  For  a  broker  to  act  for  both  parties  and 
conceal  his  agency  for  one  from  the  other  will  constitute  a  firand. 
The  character  of  a  broker  may  be  combined  with  that  of  a  factor; 
but  his  functions  in  the  two  capacities  should  be  carefully  dis- 
tinguished. A  broker  must  carefully  adhere  to  the  instructions  of 
his  principal ;  and  if  he  receives  instructions  to  sell  articles  at  a 
certain  price,  and  sells  them  at  a  lower  price,  the  principal  will  not 
be  bound  by  the  sale.  The  principal  is  bound  only  by  the  instmc- 
tions  he  gave  to  the  broker,  except  where  the  principal  holds  oat 
the  broker  as  his  general  agent  (Zeederherg  <k  Co.  vs.  Bosman  i 
Co.f  Foord,  p.  87).     Where,  by  the  custom  of  trade  (which  prevails 
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in  South  Africa),  contracts  are  entered  into  by  bought  and  sold 
notes,  the  broker  delivering  the  bought  note  to  the  purchaser,  and 
the  sold  note  to  the  seller,  and  such  notes  agree,  they  constitute  the 
contract  between  the  parties ;  and  evidence  of  a  contract  which  is 
distinctly  at  variance  with  such  written  contract  between  the  parties 
is  inadmissible  {Ooldschmidt  vs.  Adler,  3  S.  C.  117). 

For  the  remarks  of  Yoet  on  the  actio  instttariay  see  his  Oommentariea  (14, 3  §  1). 

The  remarks  of  Decker,  in  his  note  to  Van  Leeuwen  {Commentaries,  4, 26, 11 ; 
2  K,  222,  223),  may,  it  is  submitted,  be  regarded  as  obsolete. 

In  the  strict  sense  of  the  Boman  Law,  an  agent  or  broker  to  do  one  special 
act  is  not  an  imtitor,  the  latter,  as  we  have  seen,  corresponding  to  the  modem 
jbctor.  Thus  an  agent  appointed  to  sell  certain  cattle  cannot  validly  pledge 
them  for  his  own  debt  (McEnjan  &  Co.  vs.  Faku,  6  N.  L.  E.  3).  But  an  irutitor, 
having  general  authority  to  sell  his  principal's  goods,  can  effectually  pledge 
such  goods  to  a  person  making  advances  to  the  insHtor,  provided  that  the  person 
receiving  the  goods  and  making  advances  upon  them  acts  in  good  faith  {Wlieeler 
TS.  Adler  Brothers  and  Others,  1  N.  L.  B.  152).  As  to  the  authority  of  an  institor, 
see  Trustees  of  Netherlands  Agricultural  Society  vs.  Heirs  of  8mit  (N.  B.  1867, 
p.  314 ;  N.  B.  1869,  p.  1). 

The  case  of  Chiappini  <fc  Co.  vs.  Jaffray^s  Trustees  (2  M.  192)  laid  down  some 
important  principles  with  regard  to  factors.  From  this  it  appears  that  a  principal 
is  entitled,  on  the  factor's  insolvency,  to  vindicate  as  his  own  property  all  goods 
which  he  can  trace  to  have  been  consigned  by  him  to  the  factor  for  sale  by  the 
latter,  and  which,  at  the  date  of  the  insolvency,  are  in  the  factor's  possession ; 
and  where  a  &u^r  sells  goods  belonging  to  the  principal,  taking  bills  in  his  (the 
factor's)  own  favour  in  payment,  which  remain  in  the  factor's  possession  at  the 
time  of  insolvency  and  sequestration,  the  principal  is  entitled  to  such  bills  to  the 
extent  of  the  balance  remaining  due  on  account  of  goods  consigned  to  the  factor 
and  not  paid  for  before  the  insolvency.  Where  the  factor  sells  his  principal's 
goods,  and  becomes  insolvent  before  payment  of  the  price  by  the  purchaser,  the 
principal  may  sue  for  the  price,  although  the  goods  have  been  sold  by  the  factor 
in  his  own  name.  The  foregoing  rights  of  the  principal  are  not  affected  by  the 
fact  that  the  &u)tor  has  credited  the  principal  in  his  (the  factor's)  books  with  the 
price  of  the  goods  as  sold.  Nor  does  an  agreement  that  the  factor  should  receive 
a  del  credere  commission  affect  the  principal's  rights.  In  the  same  way  the 
principal's  rights  are  not  affected  either  by  the  stating  of  an  accoimt  current 
between  the  principal  and  factor,  or  by  the  bringing  of  an  action  by  the  principal 
before  the  factor's  sequestration  for  the  balance  of  such  account  current.  See 
also  Shaw  vs.  ScoU  (3  N.  L.  B.  27  ;  July,  1882). 

For  decisions  as  to  the  sale  of  shares  through  a  broker,  see  Britannia  Geld 
Mining  Co.  vs.  YockmonUz  (7  S.  0.  218) ;  Joel  vs.  Dolman  (6  S.  C.  137) ;  Stransky 
vs.  Jansen  &  Co,  (6  S.  C.  158);  Lippert  vs.  Adler  (6  J.  389);  SteuHiH  vs.  ByaU  (5 
8.  C.  146);  FenUm  and  Others  vs.  Hosking  (11  N.  L.  B.  34) ;  Blaine  &  Co.  vs. 
Brunskill  (10  N.  L.  R  103);  Langston  vs.  Goodwill  (13  N.  L.  B.  18) ;  Cooke  <fe  Co. 
vs.  G' Flaherty  and  Another  (10  N.  L.  B.  171) ;  Bernstein  vs.  Taylor  (5  G.  W.  B. 
268) ;  Niebuhr  and  Another  vs.  Joel  (5  G.  W.  B.  335) ;  Bolus  Brothers  vs.  Cape 
Commercial  Bank  (Buch.  1878,  p.  13). 

C Ji. — ^VOL.  n.  8  E 
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An  agent  who  is  employed  to  aell  certain  property  is  not  entitled  to  com- 
mission,  upon  completion  of  the  sale  of  the  property,  by  reason  of  his  having 
introduced  an  intending  purchaser  to  the  seller,  where  the  negotiatioDS  conse- 
quent upon  such  introduction  are  broken  off,  another  agent  is  employed,  and 
the  ultimate  sale  takes  place  in  consequence  of  an  adyertiBement,  published  by 
the  seller  and  seen  by  the  purchaser  {Maconochi^a  Executrix  y&  BideweU'Edtoardi^ 
9  S.  C.  204).  See  Koch  vs.  Mair  (11 S.  0.  71) ;  Woolley  vs.  Hunt  (7  G.  W.  B.  M) ; 
DaHre  vs.  Sagei  (Buch.  1869,  p.  124).  The  general  principle  is  that  when  a 
broker,  who  has  been  employed  as  such,  has  brought  the  parties  together  and 
got  them  to  agree  to  a  final  contract,  he  then  becomes  entitled  to  his  commission. 
But  where  the  person  claiming  brokerage  is  not  a  broker  at  all  at  the  time  when 
the  alleged  contract  is  made,  the  presumption  that  he  is  entitled  to  his  full 
brokerage  falls  to  the  ground.  And,  where  a  licence  is  required  to  secure  the 
qualification  of  the  licensee,  any  contract  entered  into  by  such  person  without 
his  having  the  necessary  licence  will  be  entirely  void.  This  will,  however,  not 
apply  where  the  licence  is  required,  not  to  qualify  the  person  to  act,  but  merely 
as  a  protection  to  the  revenue  authorities  (Bermann  vs.  Binder ^  16  C.  L.  J.  252; 
9  0.  T.  E.  471). 

For  other  brokerage  decisions,  see  Falconer  vs.  Behr  &  Go,  (4  C.  T.  R.  68) ; 
O'Brien  vs.  Simpson  (12  E.  D.  C.  77) ;  Farmer  va  Durham's  Executors  (2M.  97); 
Mogg  vs.  Kemsley  (K  &  B.  233) ;  Waiers  and  Herron  vs.  Phillips  and  King  (2  M. 
99) ;  Cocks  vs.  Holding  (N.  R  May  28th,  1861) ;  Baphael  vs.  Jacobson  (1  a  C.  181) ; 
McLeod  &  Co.  vs.  DuneU,  Ebdon  <fe  Co.  (Buch.  1868,  p.  182) ;  WiUetts  ys.  Ries  ^ 
Co.  (16  C.  L.  J.  280) ;  BHttain  vs.  Thieme  (8  0.  T.  E.  78) ;  Roux  va  Brittain  (9  a  C. 
218) ;  Steer  A  Co.  vs.  Rowland  (14  a  C.  358) ;  Cordell  and  Cooke  va  Kershaw  (0.  R, 
S.  A.  R  1896,  p.  249);  Lumsden  va  Clarke  (0.  E.,  a  A.  R  1895,  p.  278). 

947.  Insurance  agency  forms  another  somewhat  important 
branch  of  the  law  relating  to  commercial  agency.  It  may,  how- 
ever, be  said  generally  that  in  South  Africa,  as  a  whole,  the 
principles  of  modem  European  and  American  commercial  law  on 
the  subject  are  referred  to  for  guidance,  as  the  Roman-Dut<jh  Law 
is  silent  on  the  matter ;  while  in  the  Cape  Colon}^  under  Act  8, 
1879,  insurance  matters  are  regulated  by  English  Law.  In  their 
character  as  agents,  pure  and  simple,  the  principles  affecting  other 
agents  apply  to  insurance  agents. 

For  decisions  affecting  insurance  agents,  see  Drysdale  vs.  Union  Fire  Inswance 
Co.  (8  8.  C.  63) ;  Simon  vs.  Equitable  Marine  and  Fire  Insurance  Co.  (9  S.  C.  455) ; 
Cornelissen  va  Equitable  Fire  Insurance  Co.  (4  8.  35) ;  Myburgh  <fe  Co.  va  Pro- 
tecteur  Fire  Assurance  Co.  (Buch.  1878,  p.  162) ;  and  Mamewick^s  Eocecutor  va 
South  African  Mutual  Life  Co.  (8  C.  T.  R  52). 

948.  As  we  have  seen,  partners  are  in  law  regarded  as  the 
mutual  agents  of  each  other  in  all  things  which  affect  the  partner- 
ship business,  that  is,  which  are  within  the  scope  of  the  partnership. 
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Thus  the  act  of  any  one  partner  in  the  name  of  all,  or  for  the 
benefit  of  all,  in  their  common  business,  is  deemed  obligatory  upon 
all  the  partners. 

See  Story  {Agency,  9th  ed.  §  37)  and  Pothier  {ParinerBhip,  jpassim). 

C.  Marine  or  Ship  Agency.' 

949.  The  master  of  a  ship  is,  according  to  both  Roman  Law 
and  modern  law,  regarded  as  the  agent  for  the  owner  or  charterer 
of  a  vessel.  The  rights  of  the  master  or  "  skipper  *'  of  a  vessel 
and  of  the  owner  or  person  appointing  him  were  in  Boman  Law 
regulated  by  the  actio  exercitoria,  so  named  after  the  exercitor, 
that  is,  the  owner  or  person  appointing  the  master  of  a  vessel, 
or  magister.  The  exercitor  might  either  be  the  absolute  owner  of 
a  vessel,  or  the  charterer  thereof  either  temporarily  or  in  perpetuity, 
80  that  the  exercitor  took  upon  himself  all  the  expenses  and  risks 
attaching  to  the  vessel.  The  magister  navis  (master  of  the  vessel) 
had,  and  in  Boman-Dutch  Law  has,  full  power  to  enter  into 
all  contracts  requisite  for  the  due  fulfilment  of  his  office,  such  as 
the  borrowing  of  money  on  bottomry  bonds.  The  position  of  a 
magister  differs  firom  that  of  other  agents  in  one  important  respect, 
namely,  that  {Voet,  14,  1  §  1 ;  Story,  §  86,  9th  ed. ;  Colqvhoun, 
§  1748)  he  can,  where  there  is  no  special  stipulation  to  the  contrary, 
substitute  another  to  act  in  his  place  and  stead,  in  cases  of  neces- 
sity or  sudden  emergency,  in  the  absence  of  the  owner  or  of  his 
authorised  agent,  whenever  it  may  be  necessary  and  proper  for  the 
welfare  of  the  ship  and  the  due  accomplishment  of  the  voyage. 

In  Fanra  vb.  Louw  (1  S.  C.  17)  it  was  said :  *<  Acoording  to  Story  (§  128)  the 
acts  of  a  Bhipmaster  as  a  general  agent  acting  within  the  scope  of  his  authority 
were,  under  the  Boman  Law,  deemed  binding  on  his  employer,  although  he  (the 
master)  disobeyed  his  instructions,  and  in  support  of  this  statement  he  quotes 
the  following  passage  from  the  Digest  (14,  1,  5):  Omnia  enim  /acta  magistri 
debet  praestare,  qui  eum  praeposuit ;  alioquin  oontrdhentes  decipientur  [the 
person  who  has  appointed  the  master  ought  to  make  good  all  that  he  has  done ; 
otherwise  those  who  contract  with  him  will  be  deceived].  Neither  Voet  nor  Van 
Leeuwen  has  discussed  the  subject  of  implied  agency  at  any  length.  Yuet, 
however,  says  that  the  exercitor  implicitly  authorises  the  master  to  bind  him, 
and  that  the  exercitorial  action  lies  against  him,  in  reference  to  contracts  made 
with  the  master  or  a  substitute  appointed  by  him,  even  if  such  appointment  is 

3r  2 
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made  contrary  to  an  express  prohibition,  provided  the  contract  was  made  ^ 
m  gratia^  cui  fuit  praepoHitis  (in  reference  to  the  business  for  which  he  vas 
appointed).*' 

950.  Bottomry  is  a  contract  whereby,  in  return  for  a  loan  of 
money  to  be  expended  on  a  ship  or  for  the  use  and  benefit  of 
the  owner  in  and  about  the  ship,  the  master  pledges  the  vessel  as 
security.  It  is  so  called  from  the  Dutch  word  bodem,  meaning  the 
keel  of  the  vessel.  Not  merely  the  master,  but  the  owners  or  part- 
owners,  may  effect  a  bottomry  bond  on  a  vessel.  The  bond  remains 
in  force  on  the  vessel  until  the  same  is  lost  or  destroyed.  The  risk 
of  the  lender  (the  bond-holder)  continues  until  the  vessel  arrives  at 
its  port  of  destination,  unless  the  master,  without  the  knowledge 
and  consent  of  the  owner,  alters  the  agreed  course  the  vessel  is  to 
take,  in  which  case  the  lender's  risk  at  once  ceases.  The  risks  or 
perils  of  the  sea  undertaken  by  the  creditor  include  all  risks  occa- 
sioned by  injury  from  wind  and  water,  by  violence  of  enemies,  or  by 
the  unskilfulness  or  negligence  of  the  master  during  the  voyage  on 
the  course  agreed  upon.  So  if  a  vessel  be  captured  by  enemies, 
and  thereafter  ransomed,  the  creditor  loses  his  right  therein  {Van 
der  Keeaael,  §  560).  On  loss  of  the  vessel,  whatever  may  be 
realised  from  the  tackle,  rigging,  or  wreckage  goes  to  the  benefit 
of  the  creditor  on  the  bottomry  bond  {Van  der  Keessd^  §  562 ; 
Voet,  14,  1  §  8). 

Bottomry  differs  from  what  is  known  as  hijl-brief  in  Boman-Dutoh  Law.  The 
latter  is  a  bond  or  instrument  whereby  the  purchase  of  a  vessel  is  acknowledged, 
and  the  vessel  specially  mortgaged  to  the  seller  for  the  price  remaining  impaid. 
It  will  thus  be  seen  that  in  a  bottomry  bond  the  cause  of  debt  arises  out  of  a 
loan,  in  a  Ujl-hrief  from  a  sale ;  that  in  bottomry,  on  the  loss  of  a  vessel,  tite 
debt  is  at  the  risk  of  the  creditor,  whereas  in  bijl-brief,  on  loss  of  the  vessel,  the 
obligation  of  the  debtor,  personal  and  mortgage,  still  remains ;  that  by  bottamiy 
both  vessel  and  cargo  may  be  mortgaged,  by  hijUhruf  the  vessel  alone ;  and 
that  a  subsequent  bottomry  is  preferent  to  a  prior  hijUhrief. 

See  Van  Leeuwen  {Commentaries^  4,  9,  1,  2;  2  iT.  67);  Van  der  Keeesel 
(§§550 — 569) ;  and  Grotins  {Introduction,  3,  11,  1—3;  Maasdorp,  p.  286). 

In  the  Gape  Colony,  by  Act  8,  1879,  §  2,  the  law  of  England  on  the  subject 
is  followed. 

See  an  article  on  the  subject  in  The  Cape  Law  Journal,  vol.  1,  p.  62 ;  Damdam 
vs.  Paulson  (7  E.  D.  0. 64) ;  De  Pass  vs.  Commercial  Marine  Insurance  Co.  (3  S. 
49) ;  Mackie,  Dunn  <fc  Co.  vs.  South  British  Insurance  Co.  (3  S.  C.  405) ;  Thomsott^ 
Watson  <fe  Co.  vs.  Wieting  (2  S.  G.  197). 
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9SL  It  is  the  duty  of  the  master  of  a  wrecked  vessel  to  do  his 
best  to  secure  the  ship  and  goods,  to  repair  the  ship,  if  possible, 
and,  if  incapable  of  repair,  to  hire  another  ship  to  take  the  cargo 
to  its  destination  {The  Defiance,  N,  R.  1871,  p.  198).  The  power 
of  the  master  to  sell  the  whole  cargo  of  a  wrecked  vessel  can  only 
be  exercised  in  cases  of  extreme  necessity  (Dejiance  Co.  vs.  Foster^ 
N.  R.  1872,  p.  94). 

D.  Power  of  Attorney. 

952t  As  we  have  seen,  the  mode  of  appointment  of  an  agent 
may  be  either  express  or  implied.  Express  appointments  may  be 
made  either  by  a  formal  or  informal  instrument  in  writing,  or  by 
an  unwritten  request.  At  the  present  day  the  most  usual  method 
of  giving  an  express  appointment  of  an  agent  by  instrument  in 
writing  is  by  means  of  what  is  generally  known  as  a  power  of 
attorney.  There  is  no  rule  that  an  agent  should  in  all  cases  be 
constituted  by  deed  or  written  document ;  but  this  mode  of 
appointing  an  agent  is  one  perfectly  familiar  to  Roman  Law.  So 
long  as  the  consent  of  the  principal  is  clear,  an  agency  is  held 
to  be  constituted.  And  no  technical  distinctions  were  made  by 
the  Roman  lawyers,  provided  the  consent  were  manifested  in  some 
way  or  another.  Procurator,  says  the  Digest  (book  8,  tit.  8,  c.  1,  §  1), 
constitutus  vel  coram,  vel  per  nuntivm,  vel  per  epistolam  (an  agent 
is  constituted  either  by  the  personal  presence  and  acquiescence  of 
the  principal,  or  by  messenger,  or  by  letter).  The  last-named 
method,  letter  or  power  of  attorney,  has  come  to  be  one  of  the 
commonest  forms  of  executing  an  authority  on  behalf  of  a  principal 
in  his  absence. 

Some  of  the  principles  relating  to  powers  of  attorney,  in  oommon  with  other 
forms  of  agency,  are  dealt  with  later,  in  connection  with  the  subject  of  the 
nature,  extent,  and  execution  of  authority.  It  may  be  sufficient  to  observe  here 
that,  in  respect  of  their  form,  according  to  the  extent  of  the  authority  they 
convey,  powers  of  attorney  may  be  general  or  special.  As  we  have  seen,  the 
power  of  a  general  agent  should  be  strictly  construed,  so  as  not  to  make  him  a 
universal  agent,  imless  he  be  clearly  designated  as  such  (Story  on  Agency, 
9th  ed.  J§  21,  22).  But  a  power  will  always  be  so  construed  as  to  convey  what 
is  necessarily  implied  in  the  language  actually  used.  Thus  a  general  power 
which  includes  power  to  recover  rents  by  attachment,  ejectment,  or  otherwise, 
has  been  held  to  confer  authority  upon  the  agent  to  sue  for  ejectment  for  breach 
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of  the  ooyenants  of  a  lease  (Shilttkaing  yb.  Barnes,  1  N.  L.  B.  166).  In  Morhd 
T8.  Morkd  (0.  F.  S.  Bep.  1880,  p.  41)  a  general  power  of  attorney  with  power 
to  seU  land  was  held  not  to  confer  any  authority  to  pass  transfer  of  the  same, 
on  the  ground  that  in  Boman-Dutch  Law  there  must  be  a  special  authority  to 
pass  transfer  of  land.  See  also  In  re  Van  Iiooyen(S,  £.  May  2nd,  1861); 
Mallandain  vs.  Mangena  (14  N.  L.  E.  120) ;  NcUal  Insurance,  Trusty  and  Agency 
Co.  vs.  QHJfin  (7  N.  L.  R.  6) ;  Wilson's  Executor  vs.  Wilson  (5  N.  L.  R.  328);  Bad 
London  Landing  and  Shipping  Co,  vs.  Kowie  Boating  Co.  (5  E.  D.  C.  217); 
Oestreich  vs.  De  Villiers  and  Another  (OfP.  Rep.  8.  A.  R.  1895,  p.  258);  andAote/ 
Bank  vs.  Bond  (5  N.  L.  R.  178).  In  the  last-named  case,  where  a  woman  had 
given  to  her  husband  a  general  power  which  the  Court  assumed  as  sufficient  to 
authorise  an  overdraft  of  her  banking  account,  it  was  held  that,  though  the 
creating  of  a  personal  obligation  was  clearly  within  the  terms  of  the  power,  yet 
the  creation  of  any  such  obligation  was  to  be  for  the  purposes  and  within  the 
scope  of  the  business  of  the  donor  of  the  power.  For  other  cases  as  to  powers 
of  attorney,  see  Cooke  vs.  Hogue  and  Another  (1  M.  302);  Slater's  Trustee  vs. 
Smith  &  Co.  (5  E.  D.  C.  9);  In  re  Maderoy's  Estate  (6  N.  L.  R.  61);  In  re 
Muirhead,  Findlay  d;  Co.  (N.  R.  1871,  p.  59);  In  re  Tyzack  (N.  R.  Sept  9th, 
1862);  In  re  Chiappini  (N.  R.  Sept.  9th,  1862);  In  re  Collier  (N.  R.  Nov.  11th, 
1862) ;  Moodie  vs.  Registrar  of  Deeds  (2  M.  190,  deciding  the  same  principle  ai 
Morkel  vs.  Morkel,  above) ;  Smith  vs.  RandalVs  Trustees  (2  M.  385) ;  In  re  Knox 
(N.  R.  1870,  p.  34) ;  In  re  Bell  and  Walton  (N.  R.  1870,  p.  75) ;  KiUhoff  vs. 
Daly's  Trustees  and  Others  (5  S.  213);  Van  Niekerk  vs.  Van  NiHtrden  (17  C.  L.  J. 
67) ;  Dickson  and  Bumie  vs.  Schonnberg  and  Others  (3  M.  603) ;  Kilian  and  Stein 
vs.  Horn's  Executor  (3  M.  530);  Nieuwoudt  vs.  Registrar  of  Deeds  (Foord,  3); 
ffolliday  vs.  Anderson  (3  M.  452);  In  re  Mathee  (9  C.  T.  R.  658);  Marcus' 
Executor  vs.  Mackie,  Dunn  <fc  Co.  (11  E.  D.  C.  29);  Meiring  vs.  Hanson  (3  S.  C. 
336) ;  Richards  vs.  D*»veton's  Trustees  (3  S.  C.  123) ;  Cammack  vs.  Murray  (2  A.  C.  R 
3);  Walker  &  Co.  vs.  Beeton's  Trustees  (Buch.  1868,  p.  225);  Basson's  Trusts 
vs.  Wise's  Trustees  (Buch.  1869,  p.  12);  and  Denyssen  vs.  Botha  (Buch.  1869, 
p.  74).  In  Boman-Dutch  Law  no  special  form  of  writing  or  of  words  is  necessary 
to  constitute  a  mandate  to  receive  money  from  another,  and  to  make  the  giver 
of  the  mandate  responsible  for  the  acts  of  the  mandatary  {South  African 
Association  vs.  Botha,  3  S.  401). 

(4)  Nature  and  Extent  op  Authoritt. 

953*  Where  authority,  general  or  special,  verbal  or  written, 
express  or  implied,  has  once  been  conferred  on  an  agent,  it  is,  unless 
a  contrary  intention  is  clearly  proved,  always  to  be  construed  so  as 
to  include  whatever  is  necessary  to  carry  the  agency  into  effect 
Thus  an  agent  empowered  to  obtain  the  discounting  of  a  note  or 
bill  is  entitled,  unless  specially  restricted,  to  indorse  the  same  in  his 
principal's  name,  and  to  bind  the  employer  by  such  indorsement 
{Fenn  vs.  Harrison,  4  T.  R.  177).  The  agent's  authority  will  not 
only  include  the  means  necessary  and  proper  for  the  accomplishment 
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of  the  end  included  in  the  authority,  but  also  all  the  yarious  means 
which  are  justified  or  allowed  by  the  usages  of  trade.  A  procurator 
having  free  administration  in  general  terms  over  his  principal's 
affiairs  may  do  whatever  naturally  follows  from  the  authority  given 
him,  or  is  necessary  for  the  execution  of  it.  So,  if  an  agent  be 
appointed  to  demand  movable  property  belonging  to  his  principal,  he 
can  institute  an  action  to  recover  the  same  (Digest,  8,  tit.  8,  §§  66 — 
68 ;  Pothier's  Pandect$,  8, 8,  8).  If,  says  Domat  (On  the  Digest,  17, 
1  §  46;  Pothier's  Pandects,  17,  1  §  46),  the  order  or  power  given 
marks  precisely  what  is  to  be  done,  he  who  accepts  and  executes  it 
ought  to  keep  close  to  what  is  prescribed  in  it ;  and  if  the  order  or 
power  be  indefinite,  he  may  set  such  limits  to  it,  or  give  it  such 
extent,  as  may  reasonably  be  presumed  to  be  in  accordance  with  the 
intention  of  the  person  giving  the  order  or  conferring  the  authority, 
whether  it  be  with  regard  to  the  act  itself  which  the  agent  is  to 
perform,  or  to  the  mode  of  its  performance  (Story  on  Agency,  9th 
ed.  §§  64—61). 

See  Faure  vs.  Louw  (1  S.  C.  3). 

964.  So  far  as  the  interpretation  of  authority  is  concerned,  it  may 
be  taken  to  be  a  general  rule,  prevailing  in  South  African  Courts  a& 
well  as  in  English  and  American  Courts,  that  where  a  particular 
subject-matter  is  referred  to,  language  used  in  connection  therewith, 
however  general  in  its  form,  will  be  presumed  to  have  been  used  in 
subordination  to  that  matter,  and  will  be  construed  and  limited 
accordingly.    Where  a  power  of  attorney  in  writing  has  been  given, 
the  construction  will  be  strictly  limited  to  the  terms  of  the  power  of 
attorney  (Story,  §§  68 — 67).    According  to  Roman  Law  (Digest,  17, 
1  §§  6,  46;  14,  8  §  11,  5 ;  Domat,  CivU  Law,  1,  16  §  1,  No.  8), 
where  the  authority  is  express  or  special,  the  agent  is  bound  to 
act  within  it ;  and  even  where  it  is  of  a  more  general  nature,  the 
agent  cannot  bind  the  principal  beyond  the  manifest  scope  of  the 
af^ency,  following  the  maxim  Conditio  praepositionis  servanda  est  (the 
conditions  of  the  power  which  is  conferred  must  be  observed).     The 
same  principles  apply  in  the  interpretation  of  words  and  phrases. 
Where  an  agent  has  general  authority  simply  to  administer  or 


860  THE  LAW  OF  CONTRACTS. 

manage  the  principal's  property,  he  cannot  alienate  any  property 
except  such  as  is  of  a  perishable  nature  (Pothier*s  Digest^  89  3  §  4). 
And  a  mere  general  mandate  will  not  authorise  a  final  settlement  or 
compromise  (tran$(ictio)  of  a  matter  in  dispute  (Digest^  3,  8  §  60). 
But  where  an  agent  has  general  power  with  free  administration  {evi 
generaliter  libera  administratio  rerum  commi$$a  est),  he  will  be  deemed 
to  have  authority  to  collect  and  pay  debts,  and  to  exchange  one 
thing  (by  permutatio)  for  another.    In  case  of  such  general  authority 
with  free  administration,  the  agent's  powers  will  be  considered  to 
extend  to  matters  of  the  same  scope  and  range  as  the    matters 
specially  set  forth  in  the  power   {Dige$ty  8,  8  §§  68,  69;  Stair's 
Institutes,  vol.  1,  book  2,  tit.  12,  §  16),      The  extent  of  the  authority 
of  a  person  purporting  to  be  an  agent  cannot  be  presumed  by  the 
person  contracting  with  him ;  and  where  an  authority  purports  to  be 
derived  from  a  written  instrument,  or  an  agent  expressly  signs  a 
contract  or  document  with  the  words  per  procuration  or  by  procwrO' 
tion,  the  person  contracting  with  him  is  bound  to  take  notice  of  the 
fact  that  there  is  a  written  authority  and  is  put  upon  inquiry  as  to 
the  nature  and  extent  of  the  agency.     If  the  party  contracting  with 
the  agent  does  not  in  such  circumstances  inquire  as  to  the  agent's 
authority,  he  cannot  call  the  principal  or  any  other  party  to  account 
for  his  failure  to  make  proper  inquiry,  if  the  agent's  authority  turns 
out  to  be  defective  or  misrepresented.     This  rule  has  been  inter- 
preted so  widely  that  it  has  been  held  that  in  any  case,  if  one  deals 
with  a  person  whom  one  knows  to  be  an  agent,  one  must  look  to  his 
powers  {Shaw  vs.  Bond,  5  N.  L,  R.  27 ;  see  also  N<Ual  Bank  vs. 
Johnston  d  Co.,  6  N.  L.  R.  6;  R(Ad  vs.  CiUhbert,  21  N.  L.  R  66; 
Smuts  dt  Co.  vs.  Dunn  d  Co.,  7  C.  T.  R  116 ;  Horsley  vs.  Owen  and 
Collier,  6  N.  L.  R.  27).     This  duty  of  inquiry  only  exists  where  a 
written  authority  is  known,  or,  by  the  very  nature  of  the  transaction, 
is  presupposed  to  exist ;  and  there  is  no  duty  imposed  on  a  person  to 
inquire  as  to  the  nature  and  extent  of  secret  instructions  which  the 
agent  may  have  from  his  principal  (Story,  §§  68 — 78). 

955»  Where  an  agent  acts  under  a  written  instrument  the  words 
whereof  are  capable  of  different  interpretations,  and  in  good  &ith 
follows  another  interpretation  than  the  principal  intended  should  be 
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put  upon  the  document,  the  principal  will  be  bound,  and  the  agent 
exonerated,  in  accordance  with  the  maxim  verba  fortius  accipiuntur 
contra  proferentem  (words  are  to  be  construed  more  strictly  against 
the  writer  of  them).     Usually  courts  will  put  the  most  fair  and 
reasonable  construction  upon  documents  constituting  agency,  and,  in 
the  case  of  mercantile  agency,  that  construction  will  be  followed  which 
is  most  in  consonance  with  mercantile  usage.   In  accordance  with  the 
ordinary  rules  of  evidence,  the  nature  and  extent  of  an  authority  must 
be  ascertained  from  the  terms  of  the  instrument  itself,  and  no  parol 
evidence  to  vary  the  terms,  or  to  show  a  custom  of  conferring  additional 
powers,  is  admissible.    This  rule  is  expressed  in  the  general  doctrine 
that  "  an  implied  authority  cannot  take   place   where   there   is   an 
express  authority  in  writing  "  {expreasumfacit  cessare  taciturn).     But 
this  rule  is  subject  to  the  following  exceptions :  (1)  The  usages  of 
a  particular  place,  trade,  or  business,  or  of  a  particular  class  of 
agents,  are  admissible  in  evidence,  not  for  the  purpose  of  enlarging 
the  powers  of  the  agents  employed  in  such  place,  trade,  or  business, 
but  for  the  purpose  of  interpreting  those  powers  which  are  actually 
given,     (2)  The  general  rule  is  applicable  only  where  the  whole 
authority  grows  solely  out  of  the  document,  and  the  parol  evidence 
applies  to  the  same  subject-matter  at  the  same  point  of  time,  and 
therefore  seeks  to  contradict,  vary,  or  control  the  effect   of  the 
writing.     But  parol  evidence  will  be  admissible  where  it  seeks  to 
establish  a  subsequent  enlargement  of  the  original  authority,  or  to 
give  an  authority  for  another  object,  or  where  the  written  authority 
is  founded  or  grafted  on  an  existing  agency.      (8)  If  the  principal, 
by  his  declarations  or  conduct  to  persons  who  deal  with  the  agent 
(and  who,  in  the  ordinary  course,  are  put  upon  inquiry  as  to  the 
agent's  authority  in  the  document),  has  authorised  the  opinion  that 
he  has  given  more  extensive  powers  to  the  agent  than  were  in  fact 
conferred,  the  principal  will  be  bound  by  the  agent's  acts  in  dealing 
with    thii'd   parties  to  the  extent  to  which  they  were  led  by  the 
principal  to  believe  that  the  agent's  authority  existed.     (4)  Where 
an  express  authority  is  conferred  by  informal  instruments,  such  as 
letters  of  advice  or  instruction,  or  loosely-drawn  orders,  especially 
where  they  are  in  general  terms  or  confer  a  general  authority,  they 
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are  construed  with  more  liberality  than  more  formal  instruments 
(Pothier's  Digest,  17,  1  §  19 ;  Digest,  17,  tit.  1,  c.  1,  §§  1,  2.  27). 
The  foregoing  rules  are  a  summary  of  Judge  Story's  learned  obserra- 
tions  on  the  subject  (Story  on  Agency,  9th  ed.  §§  74 — 83). 

The  conduct  of  the  principal  which  leads  third  parties  to  assome  an  agency, 
or  an  extension  of  agency,  may  be  inferred  from  mere  silence  on  the  part  of  the 
principal.  So  where  A.,  having  represented  himself  to  C.  as  B.'s  agent,  obtained 
goods  from  0.  on  the  strength  of  such  representations,  whereupon  C.  wrote  to 
B.,  informing  him  of  the  purchases,  and  inquiring  as  to  the  agent's  authority, 
and  B.  sent  no  reply  to  the  inquiry,  it  was  held  that  B.  was  liable  (Bandlm  and 
Oldacre  ys.  Willson,  8  N.  L.  B.  148).  Here  the  agency  was  represented  yerbally; 
but  it  would  seem  that  the  same  principles  would  apply  if  the  agent  had  acted 
on  a  limited  written  authority,  and  the  principal,  on  being  thereafter  informed 
that  the  agent  professed  to  act  under  a  more  extended  authority,  had  acted  in 
such  a  manner  as  to  induce  the  party  dealing  with  the  agent  to  believe  that  the 
agent  had  a  more  extended  authority. 

956.  In   the  case  of  verbal  agency,  it  may  be  laid  down  as  a 
general  rule  that  it  includes   all  the   usual  modes  and  means  of 
accomplishing   the   objects   and  ends   of  the   agency,  unless  such 
modes  or  means  are  expressly  or  tacitly  excluded  by  circumstances. 
It  is  a  rule  of  private  international  law  that  where  an  agency  is  to 
be  carried  on  in  a  foreign  country  it  will,  in  the  absence  of  proof 
to  the  contrary,  be  presumed  to  include  authority  to  transact  it  in 
the  forms  and  in  accordance  with  the  laws  and  usages  of  the  place 
where  the  agency  is  to  be   carried  on   (Story,  Conflict  of  Laws, 
§§  260,  262,  286,  and  818).     The  nature  and  extent  of  an  agent's 
authority,  in  the  case  of  verbal  agency,  are  interpreted  in  the  same 
manner  as  in  the  case  of  a  written  authority.    An  implied  agency 
arising  from  the  performance  of  numerous  acts  by  an  agent  will  be 
limited  to  acts  of  the  same  nature.     Where  the  agent  is  employed 
in  a  particular  business,  his  agency  is  deemed  to  be  Umited  to  that 
pai'ticular  business.     Where  the  agency  refers  to  a  special,  isolated 
act,  it  is  concerned  only  with  the  means  necessary  to  accomplish 
that  act.     An   implied  agency   cannot  be  extended    beyond   the 
purposes  for  which  it  appears  to  have  been  created,  following  the 
rule  of  Roman  Law  (Digest,  book  17,  tit.  1,  §  6),  DiUgenter  Jina 
mandati  custodiendi  sunt ;  nam  qui  excessit,  aliud  quid  facere  videtwr 
(the  limits  of  a  mandate  are  to  be  closely  observed;  for,  if  one 
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exceeds  them,  he  is  regarded  as  doing  something  wholly  different). 

In   this  way,  an   agent  who   is  employed  to  sell  has  no  implied 

authority  to  buy;  and  an  agent  employed  to  buy  has  no  implied 

authority  to  sell  {Digest,  book  14,  tit.  3,  c.  8,  §  18,  c.  5,  §§  11,  12). 

957*  The  implication  of  authority  generally  arises  from  what  is 

regarded  as  the  tacit  consent  or  acquiescence  of  the  principal.    This 

will  be  presumed  where  a  person  knowingly  stands  by,  and  without 

opposition  or  objection  suffers  another  to  do  acts  in  his  name,  in 

accordance  with  the  maxim  Semper  qui  non  prohibet  pro  se  intervenire 

mandare  creditur  (in  every  case  he  who  does  not  prohibit  another 

from  intervening  on  his  behalf  is  regarded  as  giving  a  mandate). 

The  tacit  consent  of  the  principal  may  be  deduced  from  the  usual 

course  of  dealing  between  the  parties.    And  where  there  is  a  course 

of  dealing  by  one  person  on  behalf  of  another,  such  dealing  being 

connected   with   a  particular  trade,   the    implication   is   that   the 

principal  has  allowed  the  agent  to   deal  in  accordance  with  the 

usages  of  that  pai'ticular  trade. 

See  Story  {Law  of  Agency,  9th  ed.  5§  89—96) ;  Moir  vs.  Watts  (5  G.  W.  E.  109) ; 
Moreland  vs.  Oeekie  (6  N.  L.  E.  61  and  106);  Bandies  and  Oldacre  vs.  Willsmi  (S 
N.  L.  E.  148);  Smuts  <fc  Co.  YB.Dunn  <fe  Co.  (14  8.  0. 115) ;  Field  <k  Co.  yb.  Marks 
A  Co.  (12  E.  D.  0.  13) ;  AeuU  and  Crewe  vs.  Riley  (8  O.T.  E.  173) ;  Scott  vs.  Gihbs 
(7  E.  D.  C.  188) ;  Faure,  Neethling  <fc  Co.  vs.  Beyers  (5  C.  T.  E.  434) ;  and  Noyce 
T0.  Oluyas  (Off.  Eep.  1894,  pt.  2,  p.  58). 

958.  The  incidental  powers  which  are  regarded  as  implied  or 
included  in  the  authority  of  an  agent  are,  as  a  general  rule,  deduced 
either  from  the  nature  and  objects  of  the  particular  act  or  agency, 
or  from  the  particular  business,  employment,  or  character  of  the 
agent  himself.     This  deduction  may,  according  to  circumstances, 
be  either  a  matter  of  law  or  of  fact,  or  a  mixed  question  of  law  and 
fact.     The  majority  of  the  incidental  powers  are  deduced  from  the 
particular  business,  employment,  or  character  of  the  agents  them- 
selves.    Incidents  of  the  authority  are  deemed  to  be  acts  usually 
done  by  the  particular  class  of  agents  in  question,  rights  usually 
exercised  by,  and  duties  usually  incumbent  upon,  them.     Thus  an 
auctioneer  has  incidental  authority,  by  virtue  of  his  office,  to  bind 
both  seller  and  purchaser  by  his  memorandum  of  sale  and  purchase. 
He  has  also  incidental  authority  to  sue  the  purchaser  in  his  own 
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name^  and  to  prescribe  the  rules  of  bidding  and  the  terms  of  sale. 
His  verbal  declarations  at  the  sale  are  admissible  against  the 
principal  and  binding  upon  him,  except  where  they  contradict  the 
written  particulars  of  the  sale.  But  it  is  only  at  the  sale  that 
the  auctioneer  is  deemed  the  seller's  agent;  and  he  cannot  bind 
the  seller  by  anything  done  after  the  sale  without  special  authority. 
Brokers,  again,  have  incidental  authority  to  sign  the  contract  for, 
and  as  the  agent  of,  both  parties.  Where  a  broker  is  generally 
authorised  to  sell  goods,  without  any  express  restriction  as  to  the 
mode  of  sale,  he  may  sell  the  same  by  sample  or  with  a  warranty. 
As  a  general  rule,  however,  it  must  be  noted  that  a  broker  cannot 
make  the  contract  in  his  own  name.  Factors  may,  as  we  have  seen, 
buy  and  sell  in  their  own  name.  They  have  incidental  authority  to 
sell  on  credit  the  goods  of  the  principal  where  the  usage  of  trade 
justifies  it.  Like  other  agents,  factors  cannot  ordinarily  delegate 
their  authority  to  other  persons.  They  have  a  special  property  in 
the  goods  consigned  to  them,  and  may  insure  the  goods  in  their 
own  name  to  the  extent  of  their  interest  in  them.  They  may  also 
sue  in  their  own  name  for  the  price  of  the  goods  sold  by  them  for 
their  principal,  and  are  liable  to  be  sued  for  goods  bought  by  them 
for  the  principal.  They  cannot,  however,  barter  the  principal's 
goods,  or  pledge  the  principal's  goods  for  advances  made  to  them 
(the  factors)  on  their  own  account,  or  for  debts  due  by  themselves; 
but  a  factor  may  pledge  his  principal's  goods  for  advances  made  on 
account  of  the  principal,  or  to  the  factor  himself  to  the  extent  of 
his  own  lien  on  the  goods.  In  the  same  way,  the  master  of  a  ship 
has  incidental  authority  to  make  all  contracts  referring  to  the 
ordinary  use  of  a  ship.  As  a  general  rule,  in  Roman  Law  all  the 
acts  of  a  shipmaster  must  be  made  good  by  the  person  appointing 
him  (Pothier's  Digest,  14,  1  §  1) ;  in  other  words,  the  burden  of 
proving  that  the  master  has  not  acted  within  the  scope  of  his 
authority  is  on  the  person  appointing  him.  The  master  has 
incidental  authority  to  appoint  another  person  to  act  as  master  in 
his  place  and  stead  (Digest,  book  14,  tit.  1,  c.  1,  §  6).  The  nature 
of  the  master's  appointment  governs  in  respect  of  his  contracts.  In 
other  words,  the  ordinary  use  of  a  ship  is  regarded  as  the  use  to 
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which  it  is  pat  by  masters  when  employing  it  on  the  particular  kind 
of  work  for  which  the  master  has  been  engaged.  Thus  a  master 
appointed  to  carry  only  goods  in  his  vessel  cannot,  unless  the 
contrary  intention  be  manifested,  carry  passengers  as  well.  An 
important  implied  duty  in  the  case  of  a  master  of  a  ship  is  that  he 
must  employ  the  whole  of  his  time  in  the  service  of  the  person  who 
employs  him,  and  cannot  trade  on  his  own  account.  So  far  as  a 
partner  in  his  capacity  as  agent  for  the  other  members  of  the  firm 
is  concerned,  he  has  implied  authority  to  bind  all  the  other  partners 
by  his  acts  in  all  matters  which  are  within  the  scope  and  objects  of 
the  partnership. 

See  Story  (On  Agency,  9th  ed.  5§  97—125) ;  Irvine  &  Co.  vs.  Berg  (Buoh.  1879, 
p.  183);  Sivewright  vs.  Van  der  Merwe  (9  0.  L.  J.  253);  Faure  vs.  Louw  (1  S.  C. 
3) ;  and  Jewdl  and  Butter  yb.  Hazell  and  Steer  (7  0.  T.  E.  23). 

969.  An  important  distinction  is  made  as  to  the  liability  of 
general  and  special  agents  respectively.  The  principal  is  bound  by 
the  acts  of  his  general  agent  within  the  scope  of  the  authority  con- 
ferred upon  him,  even  if  the  agent  violates  or  exceeds  the  private 
directions,  given  to  him  by  the  principal,  which  limit  or  qualify  his 
exercise  of  the  general  authority.  But  in  the  case  of  a  special 
agent,  having  limited  authority,  the  principal  is  not  bound  by  his 
acts  which  exceed  the  express  authority  conferred  on  such  general 
agent,  unless  he  (the  principal)  has  held  out  or  represented  such 
agent  as  possessing  a  more  enlarged  authority.  This  is  known  as 
the  doctrine  of  ''holding  out."  Thus  in  Roman  Law,  where  a 
creditor  had  a  thing  pledged  to  him  and  suffered  the  owner  of  the 
thing  pledged  (the  debtor)  to  hold  himself  out  as  competent  to 
dispose  of  the  pledge  with  the  creditor's  consent,  the  latter  would 
be  bound  by  the  sale,  and  the  thing  in  question  would  be  freed  from 
the  obligation  of  pledge  (Digest,  20,  6  §  7). 

See  Story  (Law  of  Agency y  9th  ed.  §5  126—133) ;  Field  &  Co.  vs.  Marke  &  Co. 
(12  B.  D.  0.  13);  and  NichoUon  vs.  Muirhead  <k  Co.  (N.  E.  1872,  p.  131). 

For  other  decisions  on  the  nature  and  extent  of  an  agent's  authority,  see 
Martin  vs.  Bive  (4  S.  225) ;  Faure  vs.  Beyers  (12  S.  0.  438);  Gertenbach  vs. 
Moeenthal  &  Co.  (Buch.  1876,  p.  90);  Steenkamp  vs.  Kruger  (Buch.  1877,  p.  45); 
Stenhouee  vs.  Cresey  (1  B.  35) ;  Verwey  va  Aho  (2  S.  190);  Levy  &  Co.  vs.  Smith 
(3  G.  W.  B.  231) ;  and  Consolidated  Diamond  Mining  Co,  vs.  Cape  of  Good  Hope 
Diamond  Mining  Co.  (1  G.  W.  B.  438). 
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(5)  Execution  of  Authority. 

960.  As  a  general  rule,  an  agent  cannot  delegate  his  authoritj, 
and  all  contracts  entered  into  on  behalf  of  his  principal  must  be 
entered  into  by  him  personally.     The  agent  should,  furthermore, 
purport  to  act  in  the   principal's  name  where   he  enters    into  a 
written  contract  on  his  behalf;  consequently  all  contracts  which 
are  intended  to  bind  the  principal  and  to  be  his  contracts  should 
on  the  face  of  them  purport  to  be  the  contracts  of  the  principal, 
and  his  name  should  be  inserted  in  them,  and  subscribed  to  them, 
even  if  the  agent  be  described  as  the  agent  in  the  instrument,  or, 
at  any  rate,  the  terms  of  the  document  should  clearly  show  that  the 
principal  is  intended  to  be  bound  thereb3%  and  that  the  agent  plainly 
acts   as   his  agent  in  executing  it.     Where  these   formalities  are 
-complied  with,  the  principal  will  be  bound.     Thus  in  Roman  Law, 
on  the  question  whether  an  agent  who  wrote  a  letter  to  a  creditor, 
stating  himself  to  be  the  agent  of  his  principal,  was  personally  liable 
on  the  contract  stated  in  the  letter,  it  was  held  that  he  was  not,  as 
he  wrote  expressly  and  confessedly  as  an  agent  (Digest,  14,  8  §  20). 
But  it  is  not  indispensable,  in  order  to  bind  the  principal,  that  a 
written  contract  should  be  executed  in  the  name,  and  as  the  act,  of 
the  principal.     It  will  be  sufficient  if  upon  the  whole  instrument  it 
can  be  gathered,  from  the  terms  thereof,  that  the  party  describes 
himself  and  acts  as  agent,  and  intends  thereby  to  bind  the  principal, 
and  not  to  bind  himself.     It  would  seem,  however,  that  in  the  case 
of  notarial  deeds,  and  of  deeds  which  require  registration  coram  lege 
loci  to  make  them  effective  as  against  third  parties,  the  capacity  in 
which  the  agent  acts  and  the  relationship  of  the  principal  to  the 
contract  should  be  clearly  stated.     As  may  be  inferred  from  what 
has  been  previously  laid  down,  a  factor  can  enter  into  a  contract  in 
his  own  name,  and  an  agent  who  procures  a  policy  of  insurance  in 
his  own  name  may  sue  thereon  as  well  as  the  principal.    In  the 
same  way,  a  bottomry  bond  entered  into  b}'  the  master  of  a  ship  in 
his  own  name  will  bind  the  owner  of  the  ship ;  and  a  charter-party 
or  bill  of  lading  made  and  signed  by  the  master  of  a  ship  in  the 
usual  course  of  his  employment  will  bind  the  owner.     But  the  fact 
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that  the  principal  was  bound  did  not  give  him  the  right,  in  early 
Roman  Law,  to  intervene  directly  as  a  party  in  an  action  by  or 
against  the  person  with  whom  the  agent  had  contracted.  In  course 
of  time,  however,  a  utili$  actio  was  introduced,  entitling  the  principal 
to  appear  directly  in  an  action  by  or  against  the  person  with  whom 
the  agent  had  contracted  (Pothier,  Obligations,  447,  448;  Stair's 
Institutes,  1,  12  §  16;  Van  Leeuwen,  Commentaries,  4,  2,  7; 
2  K.,  p.  20). 

See  Story  (Agency,  9th  ed.  §§  144 — 164).  In  Consolidated  Diamond  Mining  Co, 
VB.  Cape  of  Good  Hope  Diamond  Mining  Co.  (1  Or,  W.  E.  438,  532),  the  acting 
manager  (but  not  at  the  time  the  accredited  and  registered  agent)  of  a  mining 
company  registered  in  London  entered  into  a  contract  with  another  company 
for  the  removal  by  the  latter  of  a  large  quantity  of  fallen  ground  and  the 
working  down  of  certain  high  ground.  The  first  company  repudiated  the  con- 
tract on  the  ground  that  the  acting  manager  had  no  authority,  either  express  or 
implied,  to  make  it,  and  that  he  had  entered  into  it  in  their  name  contrary  to 
his  general  instructions  from  his  principals.  It  was  held  that  the  company  was 
bound  by  the  acting  manager's  contract 

961.  As  has  been  indicated,  the  act  of  an  agent,  in  order  to  bind 
the  principal,  must  be  done  within  the  scope  of  the  authority 
committed  to  the  agent.  A  substantial  variation — not  one  which 
is  purely  formal — from  the  agent's  authority  is,  so  far  as  the 
principal  is  concerned,  void  and  not  binding  on  him.  It  is  a 
role  that  the  principal  is  not  bound  by  the  unauthorised  acts  of  his 
agent,  but  is  bound  where  the  authority  is  substantially  pursued,  or 
so  far  as  it  is  clearly  pursued.  If  a  principal  authorises  an  agent 
to  become  surety  in  a  certain  sum  for  him  (the  principal),  and  the 
agent  becomes  surety  for  a  less  sum,  the  principal  will  be  bound 
{Digest,  17,  1  §  88).  If,  on  the  other  hand,  the  authority  is 
exceeded  in  any  substantial  manner,  the  act  of  the  agent  will  not 
be  binding  on  the  principal  {Institutes,  8,  27  §  8).  If,  for  instance, 
an  authority  be  given  to  buy  at  a  limited  price,  that  price  cannot  be 
lawfully  exceeded  (Digest,  17,  1  §  5).  The  better  view  of  the 
Boman  lawyers  is  that,  if  the  stipulated  price  be  exceeded,  the 
principal  will  be  bound  if  the  agent  offers  to  remit  the  excess 
<Story,  Agency,  9th  ed.  §  174 ;  Justinian's  Institutes,  8,  27  §  8). 
Where  an  authority  is  given  to  purchase  a  farm  or  piece  of  land 
owned  and  sold  in  parts,  a  purchase  of  part  will,  by  Boman  and  by 
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Boman-Dutch  Law,  be  within  the  authority,  unless  there  is  a  plab 
restriction  that  the  whole  should  be  purchased  or  none  (Digeitf 
17,  1  §  36,  2 ;  Story,  Agency,  9th  ed.  §  177 ;  Pothier,  Treatise  <m 
Mandate,  §  95). 

See  Story  {Agency,  9th  ed.  §§  165 — 181).  In  Poppe,  Bussouw  <fe  Cb.  vs. 
Kitching  and  Others  (6  S.  0.  307)  it  was  said:  *'  An  agent  does  not  exceed  his 
authority  if  he  does,  in  the  words  of  Grotius  {Introduction,  3,  12,  8 ;  Matudorp, 
p.  237),  '  what  is  obviously  equivalent  to  the  terms  of  the  mandate.'  An  iUns- 
tration  of  such  an  *  obvious  equivalent '  is  to  be  found  in  the  passage  of  the 
Digest  (17,  1  $  62,  1)  which  is  cited  by  the  authority  of  Ghrotius.  Titius  autho- 
rises  Oaius  to  become  surety  for  Maevius  to  Sempronius.  Caius,  instead  of  going 
through  the  form  otfidefuasio  (formal  suretyship),  requests  Sempronius  to  advance 
the  money  to  Maevius.  The  effect  of  such  a  request,  when  acted  upon,  being 
to  create  the  liabilities  attaching  to  suretyship,  it  was  held  that  Oaius  had  not 
exceeded  his  authority,  and  had  his  action  over  against  Titius.  The  form  of  the 
contract  entered  into  by  the  agent  on  behalf  of  his  principal  was  deemed  to  be 
of  no  importance  so  long  as  the  instructions  of  the  principal  were  substantially 
carried  out.'*  An  example  to  the  contrary  effect  is  furnished  by  Broum,  N,  0. 
vs.  Dyer  and  Dyer  (3  E.  D.  0.  267),  where  it  was  held  that  it  is  not  within  the 
scope  of  the  wife's  authority,  as  her  husband's  agent,  for  her,  when  authorised 
to  sell  in  the  ordinary  course  of  business  the  goods  in  her  husband's  shop,  to  pay 
a  creditor  in  goods  the  amount  of  his  claim  after  the  husband  had  absconded, 
thereby  committing  an  act  of  insolvency,  upon  which  his  estate  was  subsequently 
sequestrated.  See  East  London  Landing  and  Shipping  Co.  vs.  Kowie  Boating 
Co.  (6  E.  D.  0.  217) ;  iSoZcwmm  vs.  Christian  (6  S.  C.  271) ;  NichoOsand  Deaam  va 
Thomson,  Watson,  <k  Co.  (2  M.  186) ;  Moodie  vs.  Registrar  of  Deeds  (2  M.  190) ;  and 
Van  der  Keessel  (§  573). 

962*  The  general  rule  laid  down  by  Story  {Agency,  9th  ed., 
§  188)  on  the  subject  of  the  degree  of  diligence  required  of  an 
agent,  after  discussing  and  comparing  the  English  Law  with  the 
Boman  Law,  is,  that  the  agent  binds  himself  to  act  with  reasonable 
skill  and  ordinary  diligence,  and  is  therefore  liable  to  his  employer 
for  loss  occasioned  by  want  of  reasonable  skill,  or  by  ordinary 
negligence  {Digest,  60,  17  §  28  ;  18,  6  §  6,  2  ;  Domafs  Civil  Lav, 
1,  16  §  8,  4 ;  Code,  4,  86  §  18 ;  Heineccius,  Elements  of  Roman 
Law,  17,  1  §  288).  Modem  commentators  on  the  Boman  Law 
(Goudsmit,  Pandekten  Systeem,  §  76 ;  Pothier,  Obligatums,  §§  141, 
142 ;  Demangeat,  Roman  Law,  2,  p.  444)  are  agreed  that  an  agent 
requires  to  act  as  a  man  of  ordinary  prudence  would  act — ^to 
warrant,  in  other  words,  reasonable  diligence  and  skill  adequate 
to  the  ordinary  performance  of  the  task  required.     The  statement 
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in  the  Digest  (17»  1  §  10,  pr. ;  nihil  enim  amplius,  quam  bonam 
fidem  praestare  eum  oportet,  qui  procwrat)^  that  "  a  person  who  acts 
as  agent  is  bound  to  furnish  no  more  than  good  faith,"  cannot, 
therefore,  it  is  submitted,  be  taken  to  govern  in  modern  agency 
jurisprudence.  So  where  an  agent  has  used  reasonable  diligence 
and  skill  he  is  not  liable  for  accidents  or  losses  or  damage  happening 
without  his  default,  such  as  losses  by  robbery,  by  fire,  or  other 
accident  at  sea  or  on  land  (Domat,  CivU  Law,  1,  15  §  8,  4).  The 
case  of  carriers  and  innkeepers  forms  an  exception,  which  will  be 
treated  of  separately.  Another  exception,  in  regard  to  agents  at 
large,  applies  where  the  duty  or  responsibility  of  the  agent  is 
enlarged  or  narrowed  by  the  special  nature  of  the  transaction 
between  the  parties  (Digest,  50,  17  §  28,  and  2,  14  §  27,  8). 

See  Story  {Agency,  9th  ed.  §§  182—191).  As  to  the  liability  in  the  exceptional 
cases  of  innkeepers  and  ship-masters,  see  Van  Leeuwen  {CommentarieSf  4,  2,  10 ; 
2  K.  24),  who  says :  "  AU  ship-masters  and  innkeepers,  although  they  seem  to 
leceiye  their  hire  merely  for  the  bare  use  of  their  ship  or  inn,  are  neyertheless 
obliged  to  look  after  property  brought  into  the  ship  or  inn,  and  to  be  responsible 
for  the  same."  As  to  the  liability  of  carriers,  see  Sciama  <k  Co.  vs.  TcMe  Bay 
Harbour  Board  (17  0.  L.  J.  70;  10  C.  T.  E.  145);  and  Borrodaile  va  Mocke 
(8  M.  466). 

968.  Where  an  agent  acts  under  instructions,  it  is  his  primary 
duty  to  adhere  to  those  instructions.  Such  instructions,  however, 
need  only  be  adhered  to  if  the  ordinary  condition  of  things  exists ; 
and  in  cases  of  extreme  necessity  and  unforeseen  emergency,  the 
agent  will  be  justified  in  deviating  from  them.  In  this  respect  the 
Boman  Law  {Digest,  17,  1  §§  28—25),  and  Roman-Dutch  Law 
(Foet,  17,  1  §  9)  are  not  too  severe  in  examining  the  agent's 
performance  of  his  mandate,  and  he  is  excused  for  non-performance 
in  case  of  accident  (unless  he  has  specially  stipulated  to  indemnify 
the  principal  against  such  contingency),  sickness,  or  where  an  action 
cannot  (through  no  fault  of  the  agent's)  be  maintained  against  the 
person  with  whom  he  has  contracted,  or  where  any  other  cause  of 
excuse,  which  a  Court  may  deem  just  and  lawful,  intervenes.  An 
agent  cannot  be  expected  to  perform  an  act  in  its  nature  unlawful  or 
immoral  (Digest,  17,  1  §  6,  8 ;  Voet,  17,  1  §  6).  And  if  the  agent 
is  party  to  the  illegality,  he  cannot  be  called  by  the  principal  to 
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account  to  him  for  his  monetary  interest  in  the  transaction,  following 
the  maxim  in  pari  delicto  potior  est  conditio  defendentis  (where  both 
parties  have  done  wrong  the  defendant  is  in  the  better  legal  position). 
This  doctrine  has  been  extended  so  far  as  to  apply  to  cases  where 
the  main  object  for  which  the  agent  is  employed  is  legal,  yet,  by  the 
terms  of  the  contract  and  as  a  part  of  it,  the  agent  is  to  act  in 
an  illegal  character  or  manner  in  another  part  of  the  transaction 
(Pothier,  Treatise  on  Assurance,  §  68).     Where  an  agent  has  no 
special  instructions,  his  duty  is  to  conform  to  any  known  usages  of 
trade,  or  mode  of  transacting  business,  applicable  to  the  particular 
agency,  or  analogous  to  it,  and  in  vogue  at  the  place  where  the 
agency  is  carried  on.     Failure  to  conform  with  such  usages,  where 
the  agent  might  have  complied  with  them,  will  render  the  agent 
liable.     The  agent  will  not  be  liable  for  the  acts  of  a  substitute, 
where  the  agent  has  power  of  substitution,  provided  that  the  agent 
acts  in  good  faith  {Cammack  ys.  Murray,  2  A.  G.  B.  8;  8  G.  W.  B.  12). 
The  agent  will  be  liable  if  in  the  appointment  or  substitution  he  is 
guilty  of  fraud,  or  gross  negligence,  or  improperly  co-operates  in  the 
acts  or  omissions  of  the  substituted  agent.     Where  an  agent  has 
charge  of  his  principal's  property,  and  uses  reasonable  diligence  in 
regard  to  them,  he  will  not,  except  in  the  case  of  the  bailors  (ship- 
masters, innkeepers,  and  carriers)  above  referred  to,  be  liable  for 
damage  or  loss  occurring  without  his  default.     If  the  goods  of  the 
principal  are  deposited  in  a  safe  place,  and  there  destroyed  by  fiie, 
the  agent  is  discharged ;  and  the  same  rule  holds  in  case  of  theft 
(Digest,  26,  7  §  50).      The  reason  why  the  contract  of  bailment 
stands  on  a  different  footing  is  that  bailees  are  in  a  peculiar  fiduciary 
position.     It  may  here  be  stated,  generally,  that  the  agent  must 
account  to  his  principal  for  whatever  he  has  received  in  respect  of 
the  transaction  on  the  principal's  behalf,  even  if  he  has  received 
more  than  the  principal  originally  contemplated,  or  instructed  him 
to  obtain  (Voet,  17,  1  §  9).     Furthermore,  the  relation  between 
principal  and  agent  is  such   that  the  agent  is  liable  to  give  an 
account,  in  form  of  law,  of  such  a  nature  that  judgment  can  be 
obtained  thereon,  unless  an  account  has  already  been  settled  and 
agreed  to  between  the  parties;    nor  is  the  principal  bound  to 
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accept  an    account  rendered    prior  to  action    (Amod  vs.  Amod^ 
€  N.  L.  R.  288). 

See  fforsley  vs.  Owen  and  Collier  (6  N.  L.  E,  27) ;  Crouch  vs.  Taylor  (N.  B. 
1870,  p.  60);  Dickinson  Brothers  vs.  Schenck  (1  N.  L.  E.  233),  8hatD  ys.  Scott 
(3  N.  L.  R  July,  1882,  p.  27) ;  and  NaM  Agency y  Truet  and  Insurance  Co.  vs. 
Orijfin  (8  N.  L.  R  109).  The  last  case  laid  it  down  that  all  that  can  be  l^ally 
demanded  of  an  agent  is  that  he  should  exerdBe  proper  diligence  as  an  attentiye 
and  competent  man  for  the  business* 

984.  It  follows  from  what  has  been  stated  above  that^  in  matters 
relating  to  the  agency,  an  agent  cannot  act  so  as  to  bind  his 
principal,  where  he  has  an  adverse  interest  in  them  himself.  He 
must  act  with  a  sole  regard  to  his  principal's  interest  (Gujacius, 
Opera,  vol.  4,  col.  968;  vol.  10,  col.  1005;  and  Dige$t,  4,  4  §  16,  4). 
It  is  not  necessary  for  the  purposes  of  this  rule,  that  the  agent 
should  have  made  any  gain  by  the  bargain.  In  any  case  the  bargain 
is  equaUy  without  obligation  to  bind  the  principal.  This  rule  does 
not  apply  where  the  power  of  the  agent  is  conferred  in  such  a 
manner  as  to  be  "  coupled  with  an  interest."  An  agency  is  coupled 
with  an  interest  where  the  agent  deals  with  the  matter,  not  solely  as 
agent  for  another,  but  also  by  virtue  of  his  possessing  a  personal 
interest  in  the  matter.  Such  agency  is  usually  conferred  by  a  power 
of  attorney,  which  is  expressed  to  be  given  '*  irrevocably  and  in  rem 
suam"  Where  both  these  circumstances  concur,  that  is,  where  the 
principal  has  expressly  stipulated  that  the  authority  shall  be  irre- 
vocable, and  the  agent  has  an  interest  in  its  execution,  the  principal 
<*annot,  at  his  mere  pleasure,  revoke  the  agent's  authority.  The 
agent  is  deemed  to  have  such  an  interest,  not  merely  where  he 
has  rights  of  ownership  in  the  whole  or  part  of  the  subject  of  the 
agency,  but  where  the  authority  or  power  has  been  given  for  a 
valuable  consideration,  or  where  it  is  part  of  a  security  (Story, 
{§  476,  477).  This  kind  of  interest,  it  must  be  noted,  is  quite 
different  from  an  adverse  interest.  The  rule  as  to  adveree  interest 
is  illustrated  by  the  case  where  an  agent  employed  to  sell  wishes 
himself  to  become  the  purchaser.  Such  a  purchase  is  unlawful. 
In  like  manner,  an  agent  employed  to  buy  cannot  himself  be  the 
seller.  An  agent  employed  to  buy  cannot  buy  for  himself;  and, 
if  he  buy  for  himself,  he  will  in  law  be  considered  a  trustee  for  his 
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principal  (Voet,  18,  1  §  9 ;  Norden  vs.  Bonnin'g  TnuteeSy  2  M.  184). 
The  agent  employed  to  purchase  may  purchase  for  himself  only  if 
there  be  a  plain  understanding  between  himself  and  his  principal  to 
that  effect  (iStorj^,  note  2  to  §  211).  The  Boman-Dutch  Law  {Voet, 
18,  1  §  9)  admits  one  exception  to  this  rule,  in  the  case  where  a 
guardian  or  tutor  buys  his  ward's  property  at  a  public  auction,  or 
from  his  co-tutor  in  good  faith — ^in  which  two  cases  the  sale  will 
hold  good  (Digest,  28,  8  §  6,  2),  if  the  Court  confirms  it. 

See  Story  (Agency,  9th  ed.  $$  192—217  a)  and  Marcm'  Exemtor  ye.  Madeie, 
Dwm  ik  Co.  (11  E.  D.  0.  29). 

(6)  Actions  by  and  against  Principals. 
A.  Actions  by  Principals. 

965.  The  only  actions  arising,  in  the  strict  system  of  Roman 
Law,  out  of  the  contract  of  agency,  or,  more  properly  speaking,  of 
mandate,  were  the  direct  and  contrary  actions  of  mandate  {Colquhoun, 
§  1745;  Voet,  17,  1  §  8).  The  direct  action  of  mandate  (acHo 
mandati  directa)  Ues  in  favour  of  the  ])rincipal  and  his  heirs,  for 
the  amount  which  is  due  to  them,  or  which  they  are  to  gain,  by  the 
fulfilment  of  the  mandate.  The  action  is  descendible,  for  although 
the  mandate  itself  is  at  an  end  on  the  principal's  death,  the  right  of 
action  arising  from  it  is  not  on  that  account  destroyed.  Where  a 
mandatary  (using  the  term  in  the  strict  Roman  Law  sense)  has  dele- 
gated the  mandate  to  another  person  to  fulfil,  the  original  principal 
(mandator)  cannot  proceed  against  the  substitute,  and  his  remedy 
is  only  against  the  first  mandatary,  who  must  proceed  separately 
against  the  substitute.  Where  several  persons  have  undertaken  a 
mandate,  the  discharge  thereof  by  one  of  them  absolves  the  others 
from  liability,  and  no  action  will  lie.  Where  there  are  several 
mandataries,  one  of  whom  alone  has  undertaken  performance  of 
the  mandate,  and  the  principal  claims  damages  for  nonfeasance  or 
misfeasance  of  the  mandate,  the  person  who  was  actively  concerned 
in  the  mandate  must  first  be  proceeded  against.  If  all  the  manda- 
taries are  solvent,  the  benefit  of  division  (beneficium  divisionis)  i^ 
allowed  amongst  them.  By  this  action  of  mandate  (actio  directa) 
the  principal  may  either  claim  damages,  or  a  due  discharge  of  the 
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mandate  by  the  mandatary,  in  the  manner  agreed  upon.  Whatever 
the  mandatary  has  in  his  hands  on  account  of  the  mandate,  received 
from  parties  with  whom  he  has  dealt  for  the  mandator's  benefit,  must 
be  restored  to  the  mandator ;  and  the  mandatary  may  be  compelled 
to  cede  to  the  mandator  all  rights  of  action  which  he  has  acquired 
in  respect  of  the  mandate,  where  such  rights  of  action  have  been 
acquired  in  the  mandatary's  own  name.  Rights  of  action  acquired 
in  the  mandator's  name  pass  to  him  ipso  jure,  without  any  necessity 
for  formal  cession.  Where  the  mandatary  delays  to  hand  over  the 
money  or  property  which  he  has  in  his  hands  on  behalf  of  the 
mandator,  he  must  pay  interest  for  such  delay.  And  he  must  make 
good  any  loss  sustained  on  account  of  his  fraud  or  negligence. 
Voet  (17,  1  §  9)  considers  that  slight  negligence  will  render  the 
mandatary  liable.  The  view  of  the  Cape  Supreme  Coui*t  is  thus 
expressed  by  Smith,  J.,  in  De  ViUiers  vs.  De  ViUiers  (6  S.  G.  869) : 
**  As  to  the  obligations  arising  from  the  contract,  Pothier  says  that 
the  mandatary,  if  he  accept  the  mandate,  contracts :  1st,  to  do  the 
act  which  is  the  object  of  the  mandate,  and  with  which  he  is  charged ; 
2nd,  to  bring  to  it  all  the  diligence  which  it  requires ;  and  drd,  to 
render  an  account  of  his  doings  {Treatise  on  Mandate,  §  87).  It  is 
unnecessary  [for  the  purposes  of  the  particular  case  under  considera- 
tion] to  adopt  Pothier's  rule,  which  is  the  same  as  Voet's,  as  to  the 
exact  degree  of  diligence  that  a  mandatary  is  bound  to  apply  and  to 
consider  him  responsible  let^isaimd  culpd.  For  although  the  defendant 
was  not  a  mere  gratuitous  mandatary,  and  therefore  his  obligations 
were  certainly  not  less  than  those  of  a  person  in  that  position,  it  is 
sufficient  to  say  that,  if  he  is  a  person  known  to  possess  the  skill 
requisite  for  the  management  of  the  business  entrusted  to  him,  he  is 
bound,  if  he  accepts  the  mandate,  to  exercise  due  care  and  diligence, 
and  is  responsible  for  losses  resulting  from  the  want  of  the  exercise  of 
such  cai*e  as  a  person  of  ordinary  skill  would  bring  to  the  transaction 
of  the  business."  Buchanan,  J.,  said  :  ''  As  to  the  law  applicable  to 
this  case,  there  is  authority  for  holding  that  a  mandatary  is  liable 
for  any  negligence,  however  slight,  in  the  conduct  of  the  business  of 
his  principal,  and  that  this  is  especiaUy  the  case  where  the  agent  is 
professed  to  have  a  special  capacity  or  quaUfication  for  the  duty 
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entmsted  to  him."     So,  in  regard  to  the  liability  for  negligence  of  a 

legal  practitioner,  it  was  said,  in  Van  der  Spuy  vs.  PiUans  (Buch.  1875, 

p.  188) :  "  Every  attorney  is  supposed  to  be  reasonably  proficient 

in  his  calling,  and  if  he  does  not  bestow  sufficient  care  and  attention 

in  the  conduct  of  business  entrusted  to  him,  he  is  liable,  and  where 

this  is  proved  the  Court  will  give   damages  against  him.*'     The 

same  rule,  said  Buchanan,  J.,  in  De  ViUiers  vs.  De  ViUiers,  would 

apply  to  a  conveyancer,  who  may  or  who  may  not  also  be  an  attorney 

{Voet,  17,  1  §§  8,  9). 

For  other  cases  on  the  liability  of  a  mandatary,  see  BmingJielcPs  TrugUe  vs. 
Brink  (3  M.  405) ;  ThomoB  vs.  Benning  (Buch.  1878,  p.  26) ;  Twentyman  vs.  Nurda^ 
(2  M.  271) ;  Orphan  Chamber  vs.  Truter  (1  M.  452) ;  and  Natal  Agency,  Trust  and 
Insurance  Co.  vs.  Qriffin  (8  N.  L.  E.  109).  The  rule  of  English  Law  differs 
from  that  of  Roman-Dutoh  Law,  in  holding  that  gratuitous  agents  (the  man* 
datariee  of  Roman  Law)  are  responsible  only  for  gross  negligence.  See  KnobU 
vs.  Murray  (2  8.  75). 

966.  Voet  devotes  very  little  space  to  the  action  which  Ues  in 
favour  of  a  principal  (praepanens)  against  an  institOTy  contenting 
himself  with  the  statement  that  the  institor  is  bound  to  furnish  his 
principal  with  an  accurate  account  of  his  transactions,  and  must 
deliver  to  him  the  articles  bought  for  his  (the  principal's)  benefit, 
and  the  price  received  for  articles  sold  on  the  principal's  behalf  If 
the  institor  does  not  follow  out  his  instructions,  whether  in  buying, 
selling,  accounting  for  moneys  received,  or  otherwise,  or  if  he  causes 
damage  through  his  fraud  or  slight  negligence  even,  he  must  pay 
damages  to  the  praeponens.  In  the  face  of  these  general  statements, 
reference  must  be  had  to  the  Roman  Law.  The  liability  of  agents, 
where  there  are  more  than  one,  is  the  same  as  that  of  manda- 
taries— that  is,  each  is  liable  in  solidum  {Digest,  17,  1  §  60,  2; 
Story,  §§  282—288).  The  liability  of  an  agent  may  be  restricted  by 
contract,  but  no  contract  will  be  valid  which  stipulates  to  exempt 
agents  from  responsibility  for  their  own  fraudulent  acts.  Such  a 
contract  will  be  void,  as  being  contra  honos  mores  and  against  public 
policy  {Digest,  50,  17  §  28). 

The  x>06ition  of  the  director  of  a  company,  limited  or  unlimited  as  to  it» 
liability,  was  discussed  by  De  Yilliers,  C.J.,  in  Orange  River  Aibestoi  Co,  n. 
Eirsche  and  Others  (10  S.  C.  71),  where  it  was  said :  **  The  directors  occupied  a 
fiduciary  position  towards  the  company.  Their  position  was  anal(>goas  to  ^t 
which,  under  the  Boman  Law,  the  intiiiTo  held  towards  his  praeponens.   The 
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mandate  wliich  they  had  from  the  shareholders,  quite  independentl j  of  the  terms 
of  any  articles  of  association,  was  to  do  their  duty,  faithfully,  honestly,  and 
with  sole  regard  to  the  interests  of  the  company." 

Yoet  devotes  some  space  to  the  cuHo  tribtUaria  (14, 4  §§  1 — 8),  which  lay  where 
a  son  under  paternal  power  carried  on  business  with  his  father's  knowledge  in 
matters  relating  to  the  son's  peciUium,  The  action  sprang  from  the  same  root 
as  the  actio  imtitoria  (the  son  being  regarded  as  the  father*s  agent),  and  is 
therefore  referred  to  in  this  place.  It  lay  in  favour  of  those  who  had  dealt  with 
ih.e  son,  against  the  father.  The  action  has  dropped  into  desuetude,  and  no 
South  African  decisions  refer  to  it.  For  a  description  of  it,  see  Colquhoun 
(52191). 

967.  As  matter  of  defence  against  an  action  instituted  by  his 
principal,  an  agent  may,  in  the  first  place,  maintain  that  the  subject- 
matter  of  the  agency  is  illegal,  immoral,  or  founded  on  firaud,  or  against 
public  policy.  The  rule  here,  as  elsewhere  where  both  parties  are  in 
the  wrong,  applies,  that  in  pari  delicto  potior  est  conditio  possidentis. 
An  agent  may,  in  the  next  place,  plead  that  his  default  or  misconduct 
has  not  occasioned  any  loss  to  the  principal ;  for  it  is  the  basis 
of  all  damage  actions  in  Boman-Dutch  Law  that  actual  damage 
must  be  proved.  The  agent  may,  in  the  next  place,  plead  that  hia 
non-compliance  with  his  instructions  was  caused  by  vis  nu^or,  or 
overwhelming  necessity  {Story,  §  287).  Another  defence  which  the 
agent  may  raise  is  that  the  doings  or  omissions  of  the  agent  have 
been  ratified  by  the  principal.  Ratification  is  regarded,  when  proved, 
as  equivalent  to  a  prior  mandate  by  the  principal,  in  accordance 
with  the  rule  of  Roman  Law  si  quis  ratum  habuerit,  quod  gestum 
est,  obstringitur  mandati  a^tione ;  rati  enim  habitio  mandato  com' 
paratur  (if  a  person  ratifies  that  which  has  been  done,  he  is  liable  in 
an  action  of  mandate ;  for  ratification  is  equivalent  to  a  prior  man- 
date). This  idea  is  more  tersely  expressed  in  the  English  Law  maxim, 
omms  ratihabitio  retrotrahitur,  et  mandato  priori  aeqyiparatur  (every 
ratification  is  made  retrospective,  and  equivalent  to  a  prior  mandate ; 
Co.  Litt.  207 ;  see  also  Digest,  60,  17  §  60,  and  46,  8  §  12,  4 ; 
Cujacius,  De  RegtUis  Juris,  50,  17  §  60;  Pothier,  Obligations,  §  76, 
and  Pandects,  17»  1  §  19,  note).  It  is  important  to  notice,  with 
regard  to  ratification,  that  the  agent  can  only  successfully  plead  a 
ratification  where  the  principal  made  the  same  with  a  full  knowledge 
of  all  the  facts  and  circumstances  (Story,  §  248).     Thus  it  was  said 
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by  De  Villiers,  C.J.,  in  Page,  N.  O.  vs.  Boss  (2  A.  C.  R.,  52)  that 
**the  utmost  good  faith  is  required  by  our  law,  as  by  the  law  of 
England,  from  an  agent  towards  his  principal ;  and  where,  as  in  the 
present  case,  an  agent  takes  advantage  of  the  confidence  reposed  ia 
him  by  incurring  a  liability  in   the  name   and  on   behalf  of  the 
principal  for  the  agent's  sole  benefit,  the  Court  will  not,  at  the  suit 
of  the  agent,  sustain  such   liability.     And  if  the  agent  seeks  to 
support  such  liability  by  proving  a  ratification  on  the  part  of  the 
principal,  it  lies  upon  him  to  prove  that  the  ratification  was  effected 
after  a  full  disclosure  of  all  such  facts  as  would,  if  known  to  the 
principal,  have  operated  to  prevent  him  from  ratifying  the  unautho- 
rised act  of  his  agent."     As  to  the  degree  of  good  faith  required 
firom  an  agent,  Barry,  J.  said  :  **  In  order  to  prevent  undue  advantage 
from  the  unlimited  confidence  which  the  relation  of  principal  and 
agent  naturally  creates,  the  law  requires  the  utmost  degree  of  good 
faith,  uberrima  Jides.     If  there  is  any  misrepresentation  or  conceal- 
ment of  a  material  fact,  or  a  just  suspicion  of  artifice,  the  Court 
will  interpose,  and  pronounce  the  transaction  void,  and  as  far  as 
possible  restore  the  parties  to  their  original  rights.     The  burdeu, 
too,  of  establishing  perfect  fairness  is  thrown  upon  the  agent,  upon 
the  general  rule  that  he  who  bargains  in  a  matter  of  advantage  with 
a  person  placing  a  confidence  in  him,  is  bound  to  show  that  a 
reasonable  use  has  been   made   of  that   confidence.     This  law  is 
founded  on  enlightened  public  policy.     The  principal  contracts  for 
the  aid  and  benefit  of  the  skill  and  judgment  of  the  agent ;  and  the 
habitual  confidence  reposed  in  the  latter  makes  all  his   acts  and 
statements  possess  a  commanding   influence  over    his  principal. 
Hence  it  is  that  agents  cannot  deal  validly  with  their  principals  in 
any  cases  except  where  there  is  a  most  entire  good  faith,  the  absence 
of  which  will  be  presumed  where  there  is  not  a  full  disclosure  of  all 
facts  and  circumstances,  and  an  absence  of  all  undue  influence,  or 
advantage,  or  imposition.     It  is  quite  clear,  too,  that  the  agent  must 
conceal  no  facts  within  his  knowledge  which  might  influence  the 
judgment  of  his  principal."     In  the  case  under  consideration,  the 
agent  was  the  plaintiff;  but  where  the  agent  pleads  ratification  as 
a  defence,  the  same  burden  of  proof  is  imposed  upon  him.    The 
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principal's  ratification,  when  established,  will  only  operate  to  the 
extent  of  binding  him,  and  will  not  impose  any  charge  or  disability 
upon  third  parties  {Story,  §  246).  Not  only  will  the  principal's 
ratification  of  the  unauthorised  act  of  his  agent  bind  him,  but, 
if  the  latter  has  improperly  substituted  another  agent  under  him, 
the  ratification  by  the  principal  of  the  acts  of  the  sub-agent  will,  to 
all  intents  and  purposes,  bind  him  in  the  same  manner  as  if  he  had 
originally  conferred  on  the  agent  an  authority  to  substitute  another 
in  his  place  and  stead  {Digest,  14,  8  §§  6,  7).  Ratification  may  be 
-express  or  implied,  and  the  mere  acquiescence  of  the  principal  will 
give  rise  to  a  presumption  of  an  intentional  ratification  of  the  act. 
This  presumption  will  be  particularly  strong  where  peculiar  relations, 
domestic  or  fiduciary,  exist  between  the  parties,  such  as  the  relation- 
ship between  father  and  son,  or  guardian  and  ward  {Digest,  14, 6  §  6 ; 
Oothofredus  on  the  Senatusconstdtmn  Macedonianum,  14,  6  §  16). 
The  silence  of  the  principal,  upon  being  informed  of  the  acts  of  his 
agent,  will  also  amount  to  a  ratification  of  them  {Randies  and  Oldaere 
vs.  WiUson,  8  N.  L.  R.  148 ;  Digest,  14,  6  §  16 ;  Story,  §  258). 

Ab  to  ratification,  see  NichoUon  vs.  Muirhead  <k  Co,  (N.  B.  1872,  p.  131) ;  Field 
T8.  Henning  (N.  E.  1867,  p.  250) ;  CouH  vs.  Mo$erUhal  dk  Co.  (6  0.  T.  B.  164); 
Ifotre  Dame  de$  Vidoires  vs.  Lea$k  <k  Co.  (9  0.  L.  J.  172) ;  and  Hare  vs.  KoU^ 
<2  M.  94). 

B.  Actions  ctgainst  Principals. 

968.  So  far  as  the  contract  of  mandate  is  concerned,  the  agent 
has  a  remedy  against  his  principal  in  the  contrary  action  of  mandate 
{actio  mandati  contraria),  even  if  the  principal  did  not  directly  profit 
by  the  mandate.  Where  several  principals  have  given  a  mandate 
jointly,  each  may  be  sued  separately,  but  they  will  have  the  benefit 
of  division.  The  agent  may  sue  even  if  the  principal  could  have 
executed  the  mandate  more  cheaply  and  reasonably,  or  if  he  (the 
agent)  has  been  prevented  by  inevitable  accident  or  vis  major  from 
fulfilling  the  mandate.  The  agent  can,  in  the  case  of  a  mandate 
<which  is  gratuitous),  recover  only  what  he  has  expended,  so  long  as 
he  has  observed  his  instructions.  A  mandatary  is  not  regarded  as 
exceeding  his  instructions  where  he  does  not  precisely  observe  his 
principal's  wishes,  but  does  something  equivalent  thereto.     The 
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mandatary  can  also  claim  that  he  be  released  from  any  obligation 
which  he  has  undertaken  on  the  principal's  behalf,  or,  at  any  rate, 
that  the  principal  should  take  over  the  liability.  He  can  also  claim 
indemnification  for  any  loss  he  has  sustained  in  transactions  law- 
fully arising  out  of  the  mandate.  Where  the  agent  has  in  his  hands 
any  funds  belonging  to  the  mandator,  he  may  retain  such  funds  for 
himself,  by  way  of  set-off  (compensatio),  to  the  extent  of  his  daim 
against  the  mandator  (Voet,  17,  1  §§  10 — 14).  The  foregoing  rules 
have  been  adopted  in  the  modem  law  of  agency,  and  additions  have 
been  made  to  them  in  accordance  with  the  developments  in  that 
law.  The  first  principle  adopted  in  modem  law,  which  innovated 
upon  the  Boman  Law  theory  by  declaring  that  agency  was  not 
necessarily  gratuitous,  is  the  rule  that  an  agent,  unless  he  has 
expressly  or  impliedly  undertaken  a  gratuitous  mandate,  is  entitled 
to  compensation  for  his  services.  This  compensation  is  usually  a 
commission,  being  a  certain  percentage  upon  the  actual  amount  or 
value  of  the  business  done.  The  amount  of  such  commission  is,  as 
a  general  rule,  regulated  according  to  the  custom  usual  in  the 
particular  trade,  or  at  the  particular  place  in  which  the  agent  is 
employed.  Where  no  particular  sum  is  agreed  upon,  and  the  sum 
cannot  be  estimated  according  to  any  local  or  trade  custom,  the 
fixing  of  the  compensation  will  be  within  the  judicial  discretion  of 
the  Court  which  has  to  decide  the  claim  for  compensation  (Digeit, 
60,  14  §  8 ;  Domat,  Civil  Law,  book  1,  17  §  2,  2).  In  certain 
cases  the  agent  is  allowed  an  extra  conunission.  Thus  a  factor  may 
receive  a  commission  del  credere,  which  is  extra  compensation  in 
consideration  of  his  undertaking  to  be  responsible  for  the  solvency 
and  punctual  payment  of  the  debt  due  to  the  principal  (Story,  §  828). 
So  far  as  commissions  generally  are  concerned,  the  ordinary  rule  is 
that  the  whole  service  or  duty  must  be  performed  before  the  right 
to  any  commission  attaches.  That  is,  the  agent  must  complete  the 
thing  required  of  him,  before  he  is  entitled  to  charge  for  it.  An 
agent  cannot  recover  commission  for  his  services  in  any  transaction 
that  is  illegal,  or  conti*ary  to  public  morals  or  public  policy.  He  is 
entitled  to  commission  only  upon  a  due  and  faithful  performance  of 
all  the  duties  of  his  agency  in  regard  to  his  principal  {Story,  §  881). 
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As  we  have  seen,  agents  are  entitled  to  be  reimbursed  all  advances, 
expenses,  or  disbursements  made  or  incurred  on  behalf  of  their 
principals,  provided  such  advances,  expenses,  or  disbursements  are 
made  or  incurred  properl}',  reasonably,  and  in  good  faith,  without 
any  default  on  the  agent's  part  (Digest,  17,  1  §  12,  9  ;  Story,  §§  885, 
886).  The  agent,  if  entitled  to  a  refund  of  such  advances,  expenses, 
or  disbursements,  will  also  be  entitled  to  interest  upon  the  same 
(Code,  4,  85  §  1;  Pothier's  Pandects,  17,  1  §  74).  Any  loss  or 
damage  sustained  by  the  agent,  without  his  own  default,  while 
transacting  the  business  of  the  agency,  or  while  following  the  princi- 
pal's instructions,  must  be  made  good  to  him.  Thus,  where  the 
agent  innocently  makes  false  representations  on  the  principal's 
authority  to  a  third  party,  and  has  to  pay  damages  to  such  third 
party,  he  will  be  entitled  to  compensation  by  his  principal.  And 
where  the  agent  does  any  wrongful  act  bond  fide  by  his  principal's 
directions,  and  has  to  pay  damages,  he  may  look  to  the  principal 
for  compensation.  In  other  words,  the  principal  is  held,  in  law,  to 
indemnify  the  agent  against  all  losses  innocently  sustained  by  him 
on  account  of  the  agency,  but  not  for  losses  sustained  by  the  agent's 
own  default  or  negligence  (Digest,  17, 1  §  20;  47,  2  §  61,  7  ;  Pothier 
an  Mandate,  §  76).  The  damage,  however,  which  the  principal  must 
make  good  is  only  such  as  is  direct  and  immediate,  and  naturally 
flows  from  the  execution  of  the  agency.  For  merely  accidental, 
casual,  or  remote  damage  the  principal  will  not  be  liable  (Digest,  17, 
1  §  26,  6;  Pothier,  Treatise  on  Mandate,  §§  75—78).  The  same 
principle  applies  in  the  case  of  advances  or  disbursements  as  to  com- 
missions, where  the  transaction  is  of  an  illegal  or  immoral  nature 
— they  are  not  recoverable  by  the  agent  (Digest,  12,  5  §  1 ;  12,  5  § 
8  and  §  4,  2,  8 ;  Pothier's  PandecU,  12, 6  §  1).  This  is  not  so,  how- 
ever,  where  the  principal  only  is  engaged  in  the  illegal  or  immoral 
transaction,  and  the  agent  advances  or  disburses  the  money  innocently, 
and  without  knowledge  of  the  illegality  or  immorality.  As  we  have 
seen,  too,  an  agent  loses  his  remedy  where  he  has  acted  with  gross 
negligence  or  fraudulently,  or  where  he  has  misconducted  himself. 

See  Story  {On  Agency),  9th  ed.  §§  32d^350).!|  In  Hotoe  vs.  Haretvood  Syndicate 
(12  N.  L.  B.  250),  where  an  agent  had  been  charged  with  the  duty  of  floating  a 
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<xiDipaii7,  and  the  documents  given  to  him  were  not  snfScient  for  that  pnipoae, 
he  was  held  entitled  to  claim  to  be  supplied  with  proper  and  sufficient  doca- 
ments.  See  Steer  <fc  Co.  vs.  Impey  (8  0.  T.  E.  454) ;  Dastre  vs.  Saget  (Buch.  1869, 
p.  124) ;  WooUey  vs.  HurU  and  Another  (7  G.  W.  B.  99) ;  Green  vs.  Beunert  ami 
Letiz  (18  E.  D.  0.  119);  LeilyeU  vs.  Beed  (13  0.  L.  J.  58) ;  and,  as  to  relatians 
between  principal  and  agent  in  general,  see  Smit  vs.  Tonkin  (5  0.  L.  J.  45) ; 
Crouch  vs.  Taylor  (N.  B.  1870,  p.  60) ;  In  re  DesUmgraU  (6  N.  L.  B.  120) ;  Bery- 
theil  vs.  TumbuU  (Nov.  1860,  Finnemore's  Bep.) ;  Colonial  Secretary  vs.  JMvidton 
(Buch.  1876,  p.  131) ;  Hodgson  dh  Co.  vs.  Porter  (Buch.  1877, p.  100);  Ferreira  vs. 
Zeiler  (2  Kotz6,  1881—1884,  p.  189) ;  Coleman  vs.  Market  (Off.  B.  Transvaal, 
1897,  p.  815);  Forbes  v.  Sutherland  (2  8.  231);  De  ViUiers  vs.  De  ViUim 
(5  S.  C.  369) ;  and  Cap«  of  Good  Hope  Bank  Liquidators  vs.  De  Beers  Mints 
(11S.0.  B.441). 


(7)  Agent's  Relations  to  Third  Persons. 

A.  LuMUties  of  Agent  to  Third  Persons. 

969.  The  law  as  to  the  liability  of  agents  to  third  parties,  according 
as  they  act,  or  purport  to  act,  for  disclosed  or  undisclosed  principals, 
has  not  had  the  same  development  in  the  Soman  Law  and  Roman- 
Dutch  Law  as  in  the  law  of  England.  In  the  original  Roman  Law, 
acts  done  and  contracts  made  through  the  instrumentality  of  agents 
did  not  ordinarily  bind  the  principals  directly  to  each  other,  so  as  to 
create  mutual  obligations  and  rights  of  action  by  and  between  them. 
The  only  remedy  which  a  third  party  had  against  the  agent  was  the 
actio  institoria  {Voet,  14,  8  §  6) ;  but  even  this  right  of  action  was 
disputed  (Sande,  Decisions,  3,  7,  1 ;  Van  Leeuwen,  Cens.  For.  1,  4, 
8,  6 — 10),  and  in  any  case  it  only  applied  where  the  principal  was 
disclosed,  for  the  institor  could  not  exist  without  a  praeponens.  The 
institor,  we  may  take  it  (from  what  is  said  in  Wright  vs.  WUUamSf 
8  S.  C.  168),  where  he  acted  professedly  as  an  agent,  was  only  bound 
if  he  bound  himself  as  surety  for  the  performance  by  his  principaL 
It  thus  appears  that  in  Voet's  time  the  strict  rule  of  Roman  Law, 
that  an  agent,  and  not  his  principal,  was  directly  liable  to  the  person 
with  whom  the  agent  contracted,  had  practically  been  abrogated,  the 
rule  which  took  its  place  being  that,  ordinarily,  the  person  with 
whom  the  agent  contracted  had  to  look  to  the  principal,  if  disclosed, 
for  his  remedy.  The  ordinary  exceptions  to  this  rule  are  the  cases 
where  the  agent  voluntarily,  by  his  own  act,  chooses  to  incur  responsi- 
bility, or  where  it  is  implied  from  his  conduct  or  results  by  operation 
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of  law  fipom  the  form  of  the  act  or  contract.  The  foregoing 
role  applies  in  cases  where  a  deed  is  executed,  or  an  act  done,  on 
behalf  of  a  principal  who  is  named  in  the  deed  or  at  the  time  of 
doing  the  act  {Story,  §§  262, 263).  But  the  professed  agent  becomes 
liable  where  it  appears  that  he  has  no  authority  to  act  as  such.  The 
difference  in  the  doctrine  of  the  English  Law  and  of  the  Roman 
Law  on  this  subject,  although  the  rule  is  the  same  in  both  systems^ 
is  discussed  in  Wright  vs.  WiUiams  (8  S.  C.  166),  which  lays  down 
the  following  as  the  rules  prevailing  in  Roman-Dutch  Law :  ''  The 
principal  alone,  and  not  the  agent,  is  liable,  except  in  three  cases, 
namely :  where  the  contract  was  made  with  the  agent  in  the  belief 
and  upon  the  faith  of  his  being  the  principal,  where  the  agent  pro- 
fessing  to  act  for  his  principal  had  no  authority  so  to  act,  and  where 
the  agent  had  expressly  bound  himself  on  behalf  of  the  principal. 
In  these  excepted  cases  the  agent  would  be  liable  for  damages 
arising  from  the  breach  of  contract,  but  could  not  be  compelled 
specifically  to  perform  a  contract,  such  as  a  promise  of  marriage, 
which  the  principal  alone  is  alleged  to  have  undertaken  to  perform 
in  person.  ...  If  the  agreement  was  one  upon  which  the  alleged 
principals  would  have  been  liable  in  case  the  requisite  authority  had 
been  given  to  the  defendant,  there  can  be  no  doubt  that  the  defen- 
dant, if  he  did  give  the  additional  undertaking,  would  be  liable  in 
damages.  The  liability  would  exist,  not  by  virtue  of  such  a  warranty 
or  promise  as  the  English  Law  deems  it  necessary  to  imply,  but  by 
virtue  of  the  rule  of  our  law,  that  the  agent  is  liable  for  damages  on 
the  contract  itself  which  he  has  entered  into  on  behalf  of  a  principal 
from  whom  he  had  no  authority  to  enter  into  such  contract "  (see 
also  Langford  vs.  Moore  and  Others,  9  C.  T.  R.  p.  406 ;  17  C.  L.  J. 
65).  The  rule  as  to  the  liability  of  an  agent,  where  his  principal  is 
disclosed,  must  be  taken  with  this  proviso,  that  where  the  principal 
is  disclosed,  the  agent  is  exempted  from  liability  if  he  acts  within 
the  scope  of  his  authority.  If  he  exceeds  the  authority  delegated  to 
him,  he  will  be  liable.  Where  an  agent  is  known  to  be  such,  and 
acts  in  that  character,  but  his  piincipal  is  not  disclosed,  he  will  be 
personally  responsible  on  the  contract  (Story,  §§  266,  267).  In  the 
same  way,  if  an  agent  does  not  disclose  the  fact  of  his  agency,  but 


882  THE  LAW  OF  CONTRACTS. 

treats  with  the  other  party  as  if  he  were  himself  the  principal,  he 
will  be  personally  liable  on  the  contract  (Story,  §  266).  A  person 
contracting  as  agent  will  be  personally  liable,  whether  he  is  known 
to  be  an  agent  or  not,  in  all  cases  where  he  makes  the  contract  in 
his  own  name,  or  voluntarily  incurs — as  we  have  seen — a  personal 
responsibility,  either  express  or  implied.  The  modem  modification 
of  the  Boman  Law,  briefly,  is,  that  the  agent  is  exempted  fi-om 
liability  when  he  has  contracted  solely  in  the  name  of  his  principal 
<with  the  exceptions  mentioned  above) ;  and  that  he  is  personally 
liable  when,  although  known  and  described  as  an  agent,  he  yet  has 
contracted  in  his  own  name  (Pothier,  Treatise  an  ObligationSy  §§  74, 
76,  82,  447,  448).  As  a  general  rule,  a  person  contracting  as  an 
agent  is  personally  responsible,  where  there  is  no  other  responsible 
principal,  to  whom  resort  can  be  had  (Digest,  14,  1  §  6, 1 ;  Pothier's 
Pandects,  14, 1  §  17).  Where  a  person  deals  with  an  agent,  relying 
exclusively  on  the  agent's  credit,  the  agent,  as  a  general  rule,  will 
be  the  only  person  bound  (Story,  §  287).  The  question  to  whom 
credit  is  given  is  a  matter  of  inference  from  circumstances,  which 
will  raise  presumptions  of  credit  being  given  either  to  the  principal 
or  the  agent  as  the  case  may  be  {SUyry,  §§  288 — 290). 

See,  generally,  Story,  Law  of  Agency,  9th  ed.  §§  261 — 307  a).  The  law  as  to 
an  agent's  liability  to  third  persons  is  briefly  summarised  in  the  judgment  of 
Laurence,  J.,  in  Preston  and  Dixon  vs.  Biden's  Trustee  (1  A.  C.  E.  322).  This 
judgment  was  reversed  on  appeal  by  a  majority,  the  Judges  who  were  of  an 
opinion  that  the  appeal  should  be  allowed  being  De  Yilliers,  C.J.,  and  Dwyer 
and  Smith,  JJ.,  while  Buchanan  and  Barry,  JJ.,  were  of  opinion  that  tiie 
appeal  should  be  dismissed.  The  law  as  to  agency,  however,  was  not  dispated 
by  any  of  the  Judges  who  took  part  in  the  majority  judgment,  and  a  portion  of 
the  judgment  of  I^urence,  J.,  may  not  inaptly  be  cited  in  this  place.  "  There 
could  be  no  doubt,"  said  the  learned  Judge,  ''that  by  the  old  Boman  Law, 
though  in  certain  exceptional  cases  the  praetor  allowed  an  action  against  the 
principal,  the  agent  was  always  personally  responsible  for  the  contracts  into 
which  he  entered  in  that  capacity.  The  Boman-Dutch  Law  seemed  graduallj 
to  have  taken  the  further  step  of  allowing  the  principal  to  sue  directly— which 
the  eacercUor  or  praepositor  as  a  rule  could  not  do — as  weU  as  to  be  sued  on  the 
contracts  of  his  agent;  but  there  was  nothing  in  the  authorities  to  show  that 
the  mandatary,  by  the  Boman-Dutch  Law,  was  not  equally  liable.  By  modem 
Dutch  Commercial  Law,  a  commission  agent  with  principal  undisclosed  was 
personally  responsible  to  the  third  party,  and  there  was  no  privity  of  contract 
between  the  third  party  and  the  principal.  There  was  no  wide  difference  between 
the  Dutch  and  the  English  Law  as  to  the  liabilities  of  the  agent,  though  the 
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latter  system  went  further  than  the  Dutbh  system  in  admitting,  in  certain  dr- 
omnstanoee,  the  liability  on  the  oontract  of  the  undisclosed  principal.  The 
Indian  Law  was  similar  to  the  Dutch.  By  the  Dutch  and  Indian  Laws  an 
agent  was  personally  liable  on,  and  could  personally  enforce  contracts  made  by 
liim  for  an  undisclosed  principaL"  See  further,  as  to  the  liability  of  agents  to 
third  persons  with  whom  they  contract,  lAppert  dk  Co,  vs.  DeahcUa  (Buch.  1869, 
p.  189) ;  Boaman  vs.  PreUer  (Eotz6,  1877—1881,  p.  12) ;  Lucas  ys.  ReaUm  (Eotz^, 
1877—1881,  p.  45);  Haarhoff  Ya.  Watson,  N.  0.  (Off.  Eep.  S.  A.  E.  1895, 
p.  244) ;  Noire  Dame  des  Vidoires  vs.  Leask  <fc  Co.  (9  C.  L.  J.  172) ;  Dell,  N.  0.  vs. 
Watson  (1  G.  W.  B.  392) ;  O'Leary  and  Another  vs.  Harbord  (5  G.  W.  R  1) ; 
Bernstein  YB.  Taylor  (5  G.  W.  E.  258);  Sage  vs.  Lezard  (6  G.  W.  E.  139) ;  Riddels- 
dell  vs.  Williams  (Buch.  1874,  p.  11) ;  Niebuhr  and  Another  vs.  Joel  (5  G.  W.  E. 
335);  Standard  Bank  yb.  Union  Boating  Co.  (7  S.  C.  257) ;  In  re  Chiappini  (N.  E. 
June  2,  1864);  Potgieter  vs.  WaUon  (N.  E.  March  8th,  1864);  Jenkins  vs. 
Richards  (N.  R  1872,  p.  8) ;  Meeran's  Trustee,  vs.  Coakes  (20  N.  L.  E.  36) ; 
Wolhuter  vs.  Smith  and  Another  (8  G.  W.  E.  109) ;  Cock,  Irving  dh  Co.  vs. 
Grahamstotvn  Toum  Council  (5  B.  D.  C.  2) ;  Horsley  vs.  Owen  and  Collier 
(6  N.  L.  l{.  27) ;  Warrington  vs.  Vigne  and  Rorke  (2  G.  W.  E.  204) ;  and  Logan 
TS.  Read  and  Ash  (9  S.  C.  514).  The  last-mentioned  case  laid  down  that  the 
bare  fact  that  a  person  has  borrowed  money  as  an  agent  for  a  disclosed  principal 
doee  not  render  him  liable  as  principaL  De  Yilliers,  C.J.,  said:  <<  There  are 
certainly  cases  in  which  persons  contracting  as  agents  have  been  held  liable  as 
principals,  but  they  are  exceptions  to  the  general  rule."  Consequently,  where 
a  declaration  alleged  in  substance  that  tbe  plaintiff  had  lent  money  to  the 
defendants  in  their  capacity  as  agents  of  a  third  party,  and  claimed  the  amount 
from  the  defendants  personally,  it  was  decided  that  such  declaration  disclosed  no 
cause  of  action  against  them  in  their  individual  capacity. 

970.  It  is  accepted,  as  a  general  i-ule,  both  in  Boman,  Boman- 
Dutch,  and  English  Law,  that  for  acts  of  non-feasance  or  misfeasance, 
or  negligence,  on  the  part  of  an  agent,  where  bis  principal  is  known 
or  disclosed,  the  principal  is  liable  to  the  party  who  has  contracted 
with  the  agent,  the  principal  having  his  remedy  over  against  the 
agent  in  all  cases  where  the  delict  or  tort  of  the  agent  is  of  such  a 
nature  that  he  is  entitled  to  compensation  by  the  agent.  The  agent 
is  also  personally  liable  to  third  persons  for  his  own  misfeasances 
and  positive  wrongs.  But,  as  a  general  rule,  the  agent  is  not  liable 
for  nonfeasances  or  omissions  of  duty,  the  maxim  in  such  cases 
being  re$pondeat  superior  (the  principal  must  answer).  The  distinc- 
tion between  misfeasances  and  nonfeasances  on  the  agent's  part  is 
grounded  on  the  rule  that  no  authority  whatsoever  from  a  superior 
can  furnish  to  any  party  a  just  defence  for  his  own  positive  delicts  or 
torts — ^misfeasances  {Story ^  §  809).  If  the  principal  is  a  wrong- doer 
(that  is,  guilty  of  actual  misfeasance,  not  mere  nonfeasance),  the 
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agent,  howeTer  innocent  in  intention,  who  participates  in  his  acts,  is 
a  wrong-doer  also  {Story,  §  811).  The  rule  as  to  non-liability  of 
agents  for  mere  neglect,  nonfeasance,  or  omission,  is  subject  to  an 
exception  in  the  case  of  ship-masters.  That  the  foregoing  rules 
are  in  accordance  with  Roman  Law  is  shown  in  Standard  Bank  ts. 
Union  Boating  Co.  (7  S.  C.  273),  where  it  was  said  by  De  Villiers, 
C.J.  :  ''  According  to  the  Digest,  Ulpian  lays  it  down  as  an  indis- 
putable rule  of  law  that  the  knowledge  and  fraud  of  an  agent  ought 
to  prejudice  the  principal,  but  the  illustrations  which  follow,  so  fan 
as  they  apply  at  all,  refer  to  matters  as  to  which  the  authority  of  the 
servant  or  agent  admits  of  no  dispute.  In  the  case  of  a  ship  owner 
he  is,  according  to  Voet,  liable  if,  by  the  fraud  or  connivance  of  the 
master,  goods  on  board  have  been  stolen  or  injured,  but  this  liability 
arises  out  of  the  very  nature  of  the  contract  between  the  owner  of 
the  ship  and  the  owner  of  the  goods.  Yoet  adds  that,  as  to  other 
torts  committed  by  the  master  beyond  the  scope  of  his  duties,  the 
owners  are  not  liable,  except  to  the  extent  to  which  they  have  been 
benefited  thereby,  unless  they  had  either  authorised  the  commission 
of  the  injury  or  had  aided  in  its  commission  by  their  help  or 
counsel."  The  reason  for  this  limitation  of  the  owner's  liability  is 
that,  in  Soman  Law,  the  master  is  himself  (though  an  agent)  liable 
for  every  tortious  act  or  omission  (misfeasance  or  nonfeasance)  in 
the  performance  of  his  duties.  The  master,  as  well  as  the  owner, 
is  treated  as  a  common  carrier ;  and  he  can  only  be  discharged  from 
liability  to  the  owners  of  goods,  or  other  third  parties  with  whom 
he  has  contracted,  by  act  of  God,  inevitable  accident,  or  the  acts  of 
enemies  of  the  State  {Digest,  4,  9,  lutrod. ;  Fothier's  Pandects, 
4,  9  §  1,  2  ;  Digest,  4,  9  §  1,  1 ;  Story,  §§  814—818). 

See,  as  to  liability  for  agent's  delicts  or  torts,  Sctama  <k  Co,  vs.  TahU  Bay 
Harbour  Board  (17  C.  L.  J.  70) ;  Henochsherg  vs.  Hxlli^  and  Blaine  (21  N.  lu  E. 
46) ;  Cape  of  Good  Hope  Bank  Liquidators  vs.  De  Beers  Consolidated  Mines  and 
Another  (11  S.  0.  441) ;  Afrihanisches  Bergwerks  und  Handels  OeseiUchaft  vs. 
Oppenheimer  (16  0.  L.  J.  44) ;  and  Afrikanische  Bergvotrhs  und  Handels  Oesdl- 
schaft  YS.  De  Caidin  A  Muller  (O.  B.  1897,  p.  471). 

B.  Liability  of  Third  Persons  to  Agents. 
97L  Just  as,  in  the  original  Roman  Law,  the  agent  was  personally 
and  exclusively  liable  to  the  party  with  whom  he  dealt  on  behalf  of 
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the  principal,  so  the  third  party  was  directly  liable  to  the  agent. 
The  case  where  the  agent  is  the  only  known  or  ostensible  principal, 
and  therefore,  in  contemplation  of  law,  the  real  contracting  party,  is 
simple  ;  for  there  the  agent  can  directly  hold  the  third  party  liable. 
Where  the  agent  personally  makes  the  contract,  but  is  known  to  be 
acting  as  an  agent,  the  position  is  somewhat  different.  If  he  makes 
a  policy  of  insurance  in  his  own  name,  which  is  expressed  to  be 
made  for  the  benefit  of  a  particular  person,  or  for  whom  it  may 
concern,  the  agent  may  sue  thereon  in  his  own  name  for  any  loss 
occurring  under  the  policy.  At  the  same  time  the  principal,  or 
party  for  whose  benefit  the  policy  is  made,  may  sue  on  the  same 
policy  in  his  own  name  (Pothier,  Treatise  on  As9u/rance^  §  96). 
Where,  by  the  usage  of  trade,  or  the  general  course  of  business,  the 
agent,  although  known  to  be  acting  as  such,  is  dealt  with  as  if  he 
were  the  owner  or  principal,  and  the  contract  is  deemed  a  personal 
contract  with  him,  or  where  the  agent  has  made  a  contract  in  the 
subject-matter  of  which  he  has  a  special  interest  or  property  (whether 
he  professed  himself  at  the  time  to  be  acting  for  himself  or  not), 
the  general  rule  is  that  wherever  an  agent,  although  known  to  be 
such,  has  a  special  property  in  the  subject-matter  of  the  contract, 
and  not  a  bare  custody  thereof,  or  wherever  the  agent  has  acquired 
an  interest  in  it,  or  a  lien  upon  it,  he  may,  in  all  such  cases,  sue 
upon  the  contract  {Story,  §  298).  So,  if  the  agent  be  answerable 
to  his  principal  for  the  price  of  the  goods  sold  by  him,  or  for  any 
other  debt  contracted  by  or  with  him  in  the  course  of  his  agency, 
he  will  be  entitled  to  sue  for  the  price,  or  other  debt,  in  his  own 
name.  So,  too,  a  master  of  a  ship  may  sue  in  his  own  name  {Story, 
§§  897—899;  Voet,  14,  tit.  1).  The  right  of  the  agent  to  sue, 
where  the  principal  has  likewise  a  right  to  sue,  may  be  superseded 
by  the  principal's  exercise  of  his  right,  and  in  that  case  the  agent 
can  no  longer  sue ;  and  any  abandonment  of  a  right  of  action  on  the 
principal's  part,  such  as  novation,  will  be  binding  on  the  agent 
{Story,  §  408).  All  defences  that  are  available  against  the  principal 
may  be  raised  against  his  agent. 

See  Story  (Law  of  Agency,   9th  ed.  §§  391—416).     Thfe  case  of  au   agent 
specially  empowered  to  sue  a  third  party  presents  no  difficulty.    In  Wilson* a 
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Sxecidors  vs.  Wilson  (5  N.  L.  B.  316)  it  was  held  that  a  general  power  of 
attorney  will  enahle  the  agent  to  act  for  his  principal  in  his  capacity  as  executor 
testamentary,  when  obtaining  provisional  sentence  upon  a  bond.  See  also 
Stowe  vs.  Bi>y€U  Inauranee  Co.  (5  E.  D.  0.  37) ;  In  re  Madcroy's  EsUOe  (6  N.  L.B. 
61);  and  CouH  y.  Mosenihal  <fe  Co.  (6  G.  T.  E.  154;  13  8.  G.  127). 

(8)  Principal's  Belations  to  Third  Persons. 

A.  Principalis  Liability  to  Third  Persons. 

972.  As  we  have  seen,  the  contract  on  behalf  of  his  principal, 
made  by  an  agent  who  has  proper  authority,  is  obligatory  on  the 
principal,  and  the  party  contracting  with  the  agent  has,  as  a  general 
rule,  the  same  rights  and  remedies  as  if  he  had  personally  made 
the  contract.     This  rule  was  fully  recognised  in  the  Soman  Law, 
which  gave  the  actio  institoria  to  the  party  contracting  with  the 
agent.     Originally  this  action  applied  to  the  proceedings  of  factors 
{Digest,  17,  1  §  10,  6),  but  it  was  subsequently  applied  to  agents 
in  general  {Colquhovn,   §    1746).      It  lies  against  the  principal 
ipraeponens),   and  against    his    heirs.      Where  there  are   several 
principab  of  one  agent,  they  are  liable  in  proportion  to  their  shares 
in  the  transaction  (Orotius,  8,  1,  81 ;    Schorer,  §  272 ;  Maasdorp, 
pp.  199  and  648).    A  ship-owner,  says  Yoet  (14,  8  §  2)  may  be 
discharged  from  his  liability  for  the  ship-master's  acts  by  ceding  to 
the  plaintiff  his  share  in  the  vessel.     By  this  action  the  plaintiff 
claims  fulfilment  of  the  contract  made  by  the  institor,  provided  the 
contract  had  reference  to  the  subject-matter,  and  was  within  the 
scope  of  the  agency.     Thus,  if  A.  appoints  another  to  sell  his  goods, 
A.  will  be  liable  on  such  sale  in  an  actio  ex  emto.    But  A.  will  not 
be  liable,  where  his  agent  is  appointed  to  sell,  and  instead  of  that 
buys.     The  liability  of  a  principal  is  not  confined  to  cases  where  the 
agent  acts  under  his  express  or  implied  authority,  but  he  is  also 
liable  where  the  contract  is  within  the  scope  of  the  agent's  usual 
employment,  or  where,  as  we  have  seen,  the  principal  holds  out  the 
agent  as  having  competent  authority  where  the  agent  has,  in  fact, 
violated  his  instructions  or  exceeded  his  authority  {Story,  §  444), 
So,  too,  as  we  have  seen,  the  principal's  ratification  of  the  agent's 
act  will  bind  him.    Where  the  agent  contracts  in  his  own  name,  but 
the  party  contracting  with  him  does  not,  by  his  conduct,  giye  an 
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excluBiye  credit  to  the  agent,  the  principal  will  be  liable,  whether 
the  agency  be  disclosed  or  not  (Story,  §  446).  If  the  principal  and 
agent  are  both  known,  and  exclusive  credit  is  given  to  the  latter, 
the  principal  will  not  be  liable,  even  if  the  agent  becomes  insolvent 
(Story,  §  447). 

978.  The  liability  of  the  principal  for  the  acts  of  an  agent  is 
based  upon  the  maxim  qui  facit  per  alium  facit  per  se  (he  who  acts 
through  another  is  considered  to  act  personally).  Thus  a  delivery 
to  or  by  an  agent  is  considered  as  being,  in  law,  a  delivery  to  or  by 
his  principal.  The  liability  of  a  principal  for  the  torts  or  delicts  of 
his  agent  is,  properly  speaking,  a  part  of  the  law  of  torts ;  but  as 
this  liability,  to  some  extent,  falls  under  the  actio  institoria,  it  is 
better  to  consider  it  in  this  place.  Just  as  the  institor  binds  the 
praeponens  by  his  contract,  says  Voet  (14,  8  §  4),  so  he  binds  him 
by  committing  a  wrong  in  the  course  of  the  duty  to  which  he  has 
been  appointed.  Discussing  this  liability  in  Binda  vs.  Colonial 
Oovemment  (6  J.  284),  De  Villiers,  C.J.,  said :  "  The  civil  law 
distinctly  recognises  the  liability  of  a  principal  to  third  persons  for 
the  tort,  negligence,  malfeasance,  or  misfeasance  of  his  servant  or 
agent  in  the  course  of  his  employment.  Accordingly,  we  find  it 
laid  down  by  Pothier  that  'it  is  not  only  by  contracting  that 
managers  bind  their  employers ;  whoever  appoints  a  person  to  any 
function  is  answerable  for  the  wrongs  and  neglects  which  his  agent 
may  commit,  in  exercise  of  the  functions  to  which  he  is  appointed.' 
Voet  illustrates  the  doctrine  by  the  case  of  a  druggist,  who  is  liable 
to  a  third  person,  injured  by  the  use  of  poison  sold  to  him  for 
medicine  by  a  manager  placed  in  charge  of  the  druggist's  shop.  .  .  . 
The  doctrine  is  also  illustrated  by  the  case  of  Oifford  vs.  Table  Bay 
Dock  and  Breahoater  Management  Commission  (Buch.  1874,  p.  96), 
ivhere  the  defendants,  in  their  corporate  capacity,  were  held  liable 
for  injury  done  to  a  vessel,  by  the  negligence  of  the  person  entrusted 
"by  them  with  the  direction  of  a  slip,  and  with  the  superintendence 
of  the  taking  up  of  vessels  thereon."  The  learned  Judge  then 
proceeded  to  discuss  the  liability  of  the  State  or  the  Government 
^  third  persons  for  the  delicts  and  neglects  of  all  its  officers  com- 
snitted  within  the  scope  of  their  employment,  but  arrived  at  no 
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definite  conclusion  as  to  what  the  Boman  and  Roman-Datch  Law 
doctrine  was  on  the  subject.  **  Is  the  Government  liable  to  a  person 
whose  property  has  been  improperly  seized  by  a  collector,  acting 
within  the  scope  of  his  employment?  The  civil  law  authorities 
are  significantly  silent  as  to  the  liability,  in  the  last  resort,  of  tiie 
figcxAS  under  similar  circumstances.  The  farmer  of  revenues  was 
said  to  be  liable  for  the  acts  of  the  collectors  whom  he  employed, 
but  where  the  collectors  were  employed  by  the  fiscw  himself,  it  does 
not  appear  whether  the  Treasury  was  liable  for  the  default  of  the 
collectors.  I  have  not,  however,  thought  it  necessary  to  enter  into 
a  thorough  investigation  of  the  Boman  and  Boman-Dutch  Laws 
on  the  subject,  because  the  legal  relations  subsisting  between  the 
Qovemment  and  its  officials  must,  to  a  great  extent,  depend  upon 
the  law  of  England.  Now,  according  to  English  Law,  the  Crown 
cannot,  in  contemplation  of  law,  command  a  wrongful  act  to  be 
done,  nor  can  the  Grown  be  prejudiced  by  the  laches  or  acts  of 
omission  of  any  of  its  officers." 

The  subject  of  a  master's  liability  for  the  acts  of  his  servants  is  not  dealt  with 
in  this  place.  In  the  system  of  Boman  Law,  this  falls  within  the  provinoe  of 
the  pectdivm,  and  does  not  enter  into  the  doctrine  of  agency.  It  may  be  men- 
tioned, in  this  place,  that  the  liability  of  the  principal  to  third  persons,  for  the 
misfeasances,  negligences,  and  torts  of  his  agents  and  servants,  may  alao  arise, 
although  the  act  is  not  done,  or  the  wrong  is  not  committed,  within  the  scope  of 
the  ordinary  business  of  the  principal,  if  it  is  done  or  committed  by  the  previous 
command,  or  with  the  subsequent  assent,  adoption  or  ratification  of  the  principal 
{Story  f  §  465).  But  it  must  clearly  be  understood  that  tiie  tort  or  negligence 
occurs  in  the  course  of  the  agency  (Story,  §  456). 

In  Boman  Law,  masters  and  employers  of  ships,  innkeepers,  and  stable- 
keepers,  are  made  responsible  for  the  safety  and  due  delivery  of  the  goods 
committed  to  their  charge ;  and,  of  course,  if  the  loss  or  damage  be  occasioned 
by  the  negligences  or  wrongs  of  their  servants,  and  not  by  themselves,  their 
responsibility  is  not  varied  (Digest,  4,  9  §  1,  3 ;  Pothier's  Pandects,  4,  9  §  1,  2, 8 1 
Domat,  Civil  Law,  1,  16  §  1,  3,  5 ;  Heineccius,  Pandeds,  4,  8  §§  546— ^H8).  See 
also  Pothier's  Pandects,  47,  5  §  3 ;  4,  9  §  3 ;  19,  2  §  32;  9,  3  §  1 ;  Pothier,  Treatise 
on  OhligaUons,  §§  121,  453;  Domat,  1,  16  §  1,  7. 

For  other  cases  on  the  liability  of  a  principal  for  the  acts  of  his  agent,  see 
Nicholson  vs.  Muirhead  &  Co.  (N.  B.  1872,  p.  131) ;  Lamport  vs.  ^ence  &  Co,(l9 
N.  L.  B.  18) ;  Notre  Dame  des  Victoires  vs.  Leash  A  Co.  (9  C.  L.  J.  172) ;  Faure, 
Neethling  &  Co  vs.  Beyers  (5  C.  T.  B.  434);  East  London  Landing  and  Shipping 
Co.  vs.  Kowie  Boating  Co.  (5  E.  D.  0.  217) ;  A/rikanisches  Bergwerksund  HandeU 
QeseUschaft  vs.  Oppenheimer  (15  0.  L.  J.  44) ;  Smit  vs.  Tonkin  (5  C.  L.  J.  45); 
Cape  of  Good  Hope  Bank  (In  Liquidation)  vs.  De  Beers  Consolidated  Mines  and 
Another  (4  0.  T.  B.  451);  andi^icW  <fc  Co.  vs.  Marks  db  Co.  (12  E.  D.  a  13). 
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J5.  Liability  of  Third  Persons  to  Principals. 

974.  Just  as  the  principal  is  bound  by  his  agent's  contracts,  so 
the  party  contracting  with  the  agent  is  conversely  liable  on  the  same 
contract  to  the  principal,  and  the  principal  is  fiilly  entitled  to  sue  on 
such  contracts,  especially  where  the  agent  does  not  contract  in  his 
own  name,  but  solely  in  the  name  of  his  principal.  We  have  seen 
what  the  original  Boman  Law  as  to  an  agent's  contract  was.  With 
the  development,  however,  of  that  system,  the  actio  institoria  was 
introduced ;  the  converse  of  it  was  termed  the  actio  institoria  con^ 
traria  or  utiUs,  by  which  the  principal  was  empowered  to  proceed 
against  a  third  party  who  had  contracted  with  the  agent  {Voety  14, 
8  §  7).  The  modem  law  (including  Roman-Dutch  Law)  has  altered 
the  Boman  Law  so  far  that  a  principal  (whether  disclosed  or  not,  so 
long  as  it  is  clear  that  a  bond  fide  agency  existed)  may  sue  on  all  the 
contracts  and  rights  of  action  on  which  the  agent  may  sue. 

See  Story  {Law  of  Agency^  J$  417—440).  See  also  Btrgiheil  vs.  McD<makP$ 
Truitee  (Phipeon's  Natal  Beporta,  p.  18). 

(9)  Termination  op  Agency. 

975.  Voet  mentions  three  ways  in  which  the  contract  of  mandate 
18  terminated — death  of  the  principal,  death  of  the  agent,  and 
renunciation  or  revocation  of  the  mandate.  To  these  modes  Story 
adds  another  which,  with  the  addition  of  those  just  mentioned, 
applies  to  agency  in  general.  This  is,  revocation  by  operation  of 
law,  or  by  the  incapacity  of  the  parties.  As  to  renunciation  by  the 
principal,  it  may  be  said  that,  as  a  general  rule,  the  principal  may 
put  an  end  to  or  revoke  the  agent's  authority  at  his  pleasure  {Digest^ 
Vly  1  §  12,  16;  Heineccius,  ElemenU  of  the  PandecU,  17,  1  §  288  ; 
Toet,  17,  1  §  17).  This  general  rule  applies  in  all  cases  where  the 
authority  has  not  been  actually  exercised  at  all  by  the  agent  But 
where  the  mandate  or  agency  has  been  acted  upon,  the  right  of  the 
principal  to  revoke  will  be  affected  by  the  extent  to  which  the 
mandate  has  been  acted  upon.  Voet  says,  in  general  terms,  that 
where  the  agency  has  been  acted  upon  an  action  may  be  brought 
against  the  principal  for  the  amount  due  or  for  damages  arising  out 
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of  the  agency  to  the  extent  to  which  action  has  been  taken,  sach 
damages  being  due  on  account  of  the  untimely  withdrawal  of  the 
authority.  This  rule  of  Boman  and  Boman-Dutch  Law  is  best 
expressed  by  Story  (§  466)  in  these  words:  "The  true  principle 
would  seem  to  be,  that  if  the  authority  admits  of  severancey  or  of 
being  revoked,  as  to  the  part  which  is  unexecuted,  either  as  to  the 
agent  or  as  to  third  persons,  then,  and  in  such  case,  the  revoca- 
tion will  be  good  as  to  the  part  unexecuted,  but  not  as  to  the  part 
already  executed.  But  if  the  authority  be  not  thus  severable,  and 
damage  will  thereby  happen  to  the  agent  on  account  of  the  execution 
of  the  authority  pro  tanto,  there  the  principal  will  not  be  allowed  to 
revoke  the  unexpected  part,  or,  at  least,  not  without  fully  indem- 
nifying the  agent."  Briefly,  the  position  is  this :  where  the  agent 
has  once  acted  so  as  to  create  a  contractual  relationship  binding  on 
the  principal,  the  principal,  where  the  agency  is  severable,  will  be 
bound  to  the  extent  of  the  agent's  actual  contract,  and  cannot 
repudiate  the  agency  to  that  extent ;  and  where  the  agency  is  not 
severable,  and  the  agent  has  acted  so  as  to  create  a  binding  contractual 
relationship  between  the  principal  and  a  third  party,  the  principal 
cannot  revoke  the  agency  (Domat,  Civil  Law,  1, 15  §  4, 1 ;  DigeU, 
60,  17  §  76,  and  17,  1  §  15;  and  Pothier's  PandecU,  17,  1  §  89). 
Where  the  power  of  an  agent  is  revoked  or  terminated,  that  of  any 
substitute  appointed  by  and  under  him  is  ordinarily  also  revoked 
(Pothier,  Treatise  on  Mandate,  §  112).  There  is  one  case  in  which 
the  principal  cannot  revoke  the  agent's  authority  at  his  mere  pleasure, 
and  that  is  where  the  agent  has  been  appointed  procurator  in  rem 
9uam  (irrevocably,  the  agency  being  coupled  with  an  interest),  and  the 
action  has  been  ceded  to  the  agent.  The  foregoing  sentence  is  the 
language  of  Voet  (17,  1  §  17).  It  means  that  the  authority  cannot 
be  revoked  where  the  two  following  circumstances  concur :  (1)  the 
authority  must  purport  to  be  irrevocable,  and  (2)  the  agency  must 
be  coupled  with  an  interest.  A  mere  undertaking  on  the  part  of  the 
principal  not  to  revoke  a  power,  does  not  make  it  irrevocable  (Koch 
vs.  Afoir,  N.  0.,  11  S.  C.  88).  "  In  order  to  make  the  power 
irrevocable  there  must  be  consideration  for  the  undertaking,  or 
if  there  was  no  such  consideration  it  must  be  shown  that  the  agent 
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had  done  such  acts  under  the  power  that  its  revocation  would  be  to 
his  prejudice."  A  revocation  may  be  presumed  or  implied  from 
circumstances.  For  instance,  it  will  be  implied  where  an  agent  has 
authority  to  coUect  certain  debts,  and  the  principal  collects  the  debt 
himself  {Story,  §  476).  But  where  there  is  a  doubt  as  to  whether  a 
revocation  has  taken  place  or  not,  the  presumption  will  be  against 
such  a  revocation  {Voet,  17,  1  §  17). 

Yoet  says  that  a  general  mandate  is  not  revoked  by  a  subeequent  special  one. 
Hie  reason  for  this,  he  remarks,  is  that  a  special  mandate  does  not  of  its  own 
force  put  an  end  to  a  general  mandate,  but  it  is  regarded  more  as  being  in  the 
natare  of  an  addition  to  the  general  mandate,  because  in  certain  cases  a  general 
mandate  is  not  sufficient,  but  a  special  authority  is  required.  Nor,  in  case  of 
doubt,  is  a  change  of  intention  to  be  presumed ;  and  the  burden  of  proof  is  on 
one  who  alleges  such  a  change  of  intention  (3,  3  §  24). 

Yoet  briefly  and  succinctly  explains  the  distinction  between  a  special  and  a 
general  agency.  A  special  agent  is  one  who  ib  appointed  for  a  certain,  definite 
case  or  to  perform  a  certain,  definite  act.  A  general  agent  ib  one  to  whom  is 
entrusted  transaction  of  all  a  principal's  affairs.  A  general  agent  may  be 
appointed  unconditionally  {mnpliciUr)^  or  with  freedom  of  administration  (cum 
Uberd  adminiatrcUume :  MtdUr  Broiher$  ys.  Kemp  and  (Hher$,  3  S.  168).  A  general 
agent  appointed  nmpZtcttfr  cannot  alienate  his  principal's  movable  or  immovable 
property  without  a  special  mandate.  An  agent  appointed  cum  liberd  adminutra^ 
Hone  can  do  everything  that  the  principal  is  capable  of  performing,  having  full 
freedom  of  discretion  in  the  principal's  business.  A  procurator  in  rem  iuam  Yoet 
defines  as  one  who  transacts  the  business  not  so  much  to  the  principal's  as  to  his 
own  advantage  (3,  3  $§  7,  8). 

Por  other  cases  as  to  revocation,  see  Stotve  vs.  Boyal  Insurance  Co.  (5  E.  D.  C. 
89) ;  Chiappinidi  Co.  vs.  Jaffray'e  Trueteea  (2  M.  139) ;  McNaughton'e  Truitee  vs. 
Perkins  &  Co.  (4  S.  16) ;  Darhyehire  vs.  Vear  (8  N.  L.  E.  139) ;  Marcus'  Executor 
▼8.  Mackie,  Dunn  &  Co.  (11  E.  D.  0.  29);  Slait^e  Trustee  vs.  Bmiih,  cfc  Co.  (5 
B.  D.  0.  9) ;  Frins'  Executor  vs.  Lind  (4  0.  T.  B.  4);  and  Van  Niekerk  vs.  Van 
Noorden  (17  0.  L.  J.  67).  In  the  last  case,  where  an  owner  of  property  gave  an 
irrevocable  power  of  attorney  in  rem  suam  in  favour  of  and  for  the  security  of  a 
person  who  lent  money  thereon,  with  condition  to  the  lender  to  receive  the 
purchase  price  of  the  lots  of  land  sold  off  from  the  property,  the  lender  of  the 
money  and  not  the  proprietor  of  the  property  was  held  entitled  to  effect  the 
transfers  to  the  purchasers  of  the  lots. 

976.  The  rules  of  Boman  and  Roman-Dutch  Law  as  to  the  right 
of  the  agent  to  renounce  his  mandate  or  agency  are  very  simple  and 
unequivocal.  If  an  agent  even  gratuitously  undertakes  to  perform 
a  particular  business  or  act,  he  is  bound  to  perform  it,  if  he  is  able 
to  perform  it,  and  no  just  excuse  intervenes  (Domat,  Civil  Law, 
1,  16  §  4,  8—6;  Pothier's  PandecU,  17,  1  §  26 ;  Code,  4,  86  §  16; 
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Digest,  17|  1  §  5,  1).  If  the  agent  cannot  perform  the  act,  he  is 
bound  to  give  notice,  if  possible,  to  the  principal ;  otherwise  he  will 
be  responsible  in  damages  (Digest,  17,  1  §  27,  3).  If,  however,  the 
principal  sustains  no  damage  by  the  renunciation,  the  agent  will  not 
be  liable  in  any  action  on  account  of  his  renunciation  (Pothier, 
Treatise  on  Mandate,  §§  88 — 45). 

977.  The  agency  will  terminate  by  operation  of  law,  by  the 
expiration  of  the  period  during  which  it  was  to  exist  and  have 
effect  (Pothier,  Treatise  on  Mandate,  §  119).  The  law  will  operate 
to  revoke  a  mandate  where  a  party  undergoes  a  change  of  state, 
producing  incapacity,  as,  for  instance,  where  the  principal  becomes 
insane  (Pothier,  Treatise  on  Obligations,  §  476;  Pothier,  Treatise 
on  Mandate,  §  111 ;  Digest,  60,  17  §  180).  The  bankruptcy  of  the 
principal  or  of  the  agent  will  operate,  in  law,  to  terminate  the  authority 
(Story,  §  482 ;  Pothier,  Treatise  on  Mandate,  §  120). 

Story  (§  483)  states  that  implied  revocation  upon  the  inoapaoity  of  the 
principal  is  subject  to  an  exception  where  the  power  is  oouided  with  an 
interest 

978.  Lastly  the  authority  will  be  terminated  by  the  death  of 
either  the  principal  or  the  agent.  The  death  of  the  principal  will 
terminate  the  authority  both  of  the  agent  and  the  agent's  substitute. 
But  an  authority  which  is  intended  to  take  effect  only  after  the 
principal's  death  will  remain  in  full  force  upon  the  principal's  death. 
Where  an  agent,  being  unaware  of  his  principal's  death,  executes 
his  commission  in  good  faith,  such  execution  will  remain  good,  and 
cannot  be  impeached.  If,  says  Voet,  a  mandate  be  given  to  a 
factor,  to  remain  in  charge  of  an  hotel  or  other  business,  it  will 
hold  good  until  revocation  by  the  principal's  heirs  or  executors 
(17,  1  §  16).  And  an  agent  whose  authority  is  coupled  with  an 
interest  may  execute  it  notwithstanding  his  principal's  death. 
Where  an  agent  is  appointed  procurator  in  rem  suam,  his  heirs,  says 
Voet,  may  execute  the  authority  after  his  death.  In  other  cases  the 
agent's  death  terminates  the  mandate.  The  heirs  of  an  agent  who, 
in  good  faith,  transact  the  business  of  the  principal  in  the  belief  that 
it  was  the  agent's  own  affair,  will  not  be  liable ;  and  the  authorities 
(Voet,  17, 1  §  16;  and  Gothofredus,  On  the  Digest,  17,  1  §  16)  are 
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of  opinion  that  in  that  case  the  agent's  heirs  will  have  an  equitable 
action  based  on  the  performance  of  their  agency. 

See  Rigg  m  (yBrim  (7  0.  L.  J.  p.  116) ;  Pothier^s  PandecU  (17,  1  H  77,  78  ; 
and  Story  {Law  of  Agency y  9th  ed.  $§  488—498). 

979.  The  rule  that  agency  is  ended  by  the  extinction  of  the 
subject-matter  of  the  agency  needs  no  comment  {Story ^  §  499). 


CHAPTER  V, 

SUBETTSHIP. 

(1)  The  Subbty's  Contract  and  Obligations. 

980.  In  Boman  Law,  suretyship  was  one  of  the  special  class  of 
contracts  known  as  stipulations.  Stipulations,  as  a  special  mode  of 
contract,  have  disappeared  from  modem  Dutch  Law,  and  it  may  be 
said  generally  that  it  makes  no  difference  to  the  legal  effect  of  a 
suretyship  whether  it  has  or  has  not  been  entered  into  in  accordance 
with  the  forms  prescribed  in  Roman  Law.  The  simplest  definition, 
which  would  accord  most  completely  with  modem  practice,  is  that 
suretyship  is  the  undertaking  of  an  obligation,  verbal  or  written, 
whereby  one  party  pledges  his  credit  for  the  fulfilment  of  an  obliga- 
tion by  another,  in  such  a  manner,  however,  as  not  to  release  the 
person  bound  on  the  principal  contract  or  obligation  (46,  1  §  1)* 

See  Golquhoun  (§§  1602,  1603) ;  Buige  (Law  of  Suretyship,  Ist  ed.  p.  1);  IHffe&C 
(46,  1  §  1),  and  Lakeman  vs.  MaumUtepJien  (Oampbell's  Ealing  Oases,  voL  6, 
p.  286),  where  Lord  Selbome,  L.O.,  laid  it  down  that  there  can  be  no  snietjahip 
imless  there  be  a  principal  debtor  existing  at  the  time,  or  oonstitated  by  matten 
ex  poet  facto.  In  Wood  Brothere  vs.  (Gardner  (5  E.  D.  C.  189),  it  was  laid  down 
that  an  undertaking  to  become  surety  for  another's  debt  need  not,  by  Boman- 
Butch  Law,  be  in  writing ;  but  the  obligation  will  be  strictly  construed,  and 
the  extent  of  liability  incurred  must  be  necessarily  comprised  in  the  terms  used, 
and  will  not  be  extended  by  implication  to  other  transactions  or  periods  of  time. 
*'  As  in  actions  to  enforce  contracts  for  the  sale  of  land,  dear  and  oonoluaive 
is  eridence  of  the  promise  is  required.  If,"  says  Be  Yilliers,  0. J.,  "  the  contraot 
one  of  suretyship  or  guarantee,  all  the  incicidents  peculiar  to  that  species  of 
contract  would  apply,  whether  it  be  in  writing  or  not"  (Koeter  vs.  Blake,  10 
a  0.  30).  See  also  Holland  {Jurieprudence,  6th  ed.  p.  268)  and  Byles  (On  BiiU^ 
p.  318). 

981.  A  person  who  is  bound  to  give  a  surety,  for  the  payment  or 
performance  of  what  is  due  by  him,  will  not  fiilfil  his  obligation  by 
providing  a  pledge  or  other  form  of  hypothecation  instead  of  the 
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surety.  Nor  can  he  give  any  one  at  random  as  surety :  for  the 
surety  must  be  able  to  contract.  But  if  the  creditor  accepts  as 
surety  a  person  who  has  not  the  requisite  capacity  to  contract,  with 
full  knowledge  of  the  incapacity,  the  debtor  need  not  furnish  another 
surety  in  addition.  A  person  who  has  simply  entered  into  an  agree- 
ment without  stipulating  or  agreeing  to  furnish  a  surety,  cannot 
afterwards  be  compelled  to  provide  a  surety  for  the  fulfihnent  of  his 
agreement.  A  person  who  has  promised  to  indemnify  another  for 
loss  cannot  be  compelled  to  furnish  a  surety  for  such  indemnity. 
•Where  a  person  is  bound  by  agreement  or  by  law  to  furnish  a 
surety,  it  will  be  a  sufficient  fulfilment  of  his  obligation  if  he  furnishes 
a  surety  not  of  his  own  motion,  but  within  a  reasonable  time  after 
having  been  called  upon  to  do  so.  In  order  to  constitute  a  valid 
suretyship,  the  following  circumstances  must  concur :  (1)  the  surety 
must  promise  to  pay  or  perform  that  which  is  due  by  another — ^for  a 
promise  that  another  shall  pay  or  perform  that  which  is  due  is 
invalid ;  (2)  the  surety  must  intervene  for  the  benefit  of,  and  bind 
himself  to,  the  person  to  whom  the  principal  debtor  is  liable ;  and 
(8)  the  surety  must  promise  to  pay  or  perform  the  same  thing  as  is 
due  by  the  principal  debtor.  If,  however,  before  the  suretyship  is 
entered  into,  it  is  agreed  upon  between  the  creditor  and  the  principal 
debtor  that  another  thing  shall  be  given  or  done  in  place  of  that 
which  is  due,  a  surety  may  be  accepted  to  pay  or  perform  such  sub- 
stituted thing.  The  surety  cannot  be  bound  in  such  a  manner  that 
his  legal  position  is  less  favourable  than  that  of  the  principal  debtor. 
Thus  he  cannot  be  bound  to  pay  a  larger  amount  than  the  principal 
debtor.  So,  too,  a  principal  may  make  an  unconditional  promise, 
while  his  surety  binds  himself  conditionaUy ;  but  the  converse  of 
this  cannot  take  place.  So,  too,  a  principal  may  agree  subject  to  a 
certain  condition,  while  his  surety  binds  himself  to  that  condition 
coupled  with  another  condition.  The  condition  so  added  to  the 
condition  of  the  principal  obligation  may  be  conjunctive  or  dis- 
junctive, for  in  either  case  the  surety's  legal  position  is  better  than 
that  of  the  principal  debtor.  In  like  manner,  the  principal  debtor 
and  the  surety  may  agree  to  pay  or  perform  subject  to  different 
conditions,  provided  that  the  condition  attached  to  the  principal's 
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obligation  is  fdlfilled  before  that  attached  to  the  surety's  obligation 
(46,  1  §§  2,  8), 

Examples :  A.,  principal  debtor,  agreed  to  pay  C.  500Z.  if  C.  deliyers  oeitazn 
firewood ;  B.  agrees  to  be  surety  for  the  payment  of  5002.  by  A.  if  0.  deliven 
the  firewood  and  a  horse.  This  suretyship  is  yalid.  But  an  agreement  that  A. 
shall  pay  600/.  if  0.  deliyers  the  firewood  and  a  horse,  while  B.  is  to  be  soiety 
for  A.  if  C.  delivers  the  horse,  does  not  constitute  a  yalid  suretyship.  An  agree- 
ment that  A.  shall  pay  5002.  to  C,  if  0.  delivers  certain  sheep  or  horses,  wbOe 
B.  shall  be  surety  for  the  payment  by  A.  if  0.  delivers  the  eheep,  is  valid,  tatK 
is  in  a  better  position  than  A.,  seeing  that  so  far  as  B.  is  concerned  0.  most 
absolutely  deliver  the  sheep,  while  in  the  case  of  A.  he  (C.)  has  his  choice  between 
the  sheep  and  the  horses.  In  like  manner,  an  agreement  that  A.  shall  pay  5002. 
if  C  delivers  certain  ostriches  on  January  Ist,  1905,  and  that  B.  will  be  surety 
for  the  payment  by  A.  if  C.  delivers  certain  horses  on  March  1st,  1903,  is  valid, 
provided  0.  does  actually  deliver  the  ostriches  on  January  1st,  1905. 

As  to  the  English  Law,  see  Stephen's  Commeniaries  (14th  ed.  voL  2,  pp.  140^ 
143) ;  Statute  of  Frauds  (§  4) ;  and  Byles  (On  BilU,  p.  321). 

982.  If  a  surety  promises  to  pay  a  larger  amount  than  is  actually 
due  by  the  principal,  the  suretyship  will  be  valid  to  the  amount 
which  is  due  by  the  principal,  and  for  that  amount  the  surety  will 
be  liable  (Du  Toil's  Trustees  vs.  Smuts^  and  de  KocVs  Exeeutort^ 
2  M.  24).  If  it  should  appear  that  the  liability  of  the  principal  has 
thereafter  become  increased,  the  liability  of  the  surety  will  increase 
up  to  the  amount  which  he  has  originally  promised,  but  not  beyond 
it,  and  not  so  as  at  any  time  to  exceed  the  sum  actually  due  by  the 
principal  debtor  (Van  der  Keessel,  §  499 ;  Van  Leeuwen,  Cens.  For.  1, 
4,  17,  8). 

Yoet  (46,  1  §  4)  goes  at  length  into  the  matter  from  a  juristic  point  of  view, 
but  everything  of  practical  importance  on  the  subject  is,  it  is  submitted,  stated 
in  the  foregoing  paragraph. 

An  example  of  a  surety  bound  in  duriorem  cauaam  (under  less  favourable  con- 
ditions than  the  principal)  is  furnished  by  WiUema  vs.  Schendder  (2  M.  20),  wheie 
A.  was  the  debtor  on  a  bond,  and  B.,  by  a  separate  deed,  became  surety  and  a 
principal  debtor.  The  condition  of  the  bond  was  notice  to  the  debtor  before 
payment  could  be  demanded.  The  separate  deed  was  silent  as  to  notice.  B. 
was  proceeded  against  as  co-principal  debtor  only.  It  was  held  that  on  that 
ground,  without  reference  to  his  obligation  as  surety,  he  was  equally  entitied  to 
notice  with  A.  Provisional  sentence  against  him  on  the  bond  was  therefore 
refused. 

983.  All  persons  may  be  sureties  who  have  capacity  to  contract, 
and  are  not  prohibited  from  interceding  for  others.  The  Senatus- 
consultum  VeUeianum,  as  we  have  seen,  prohibits  women  from  being 
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sureties  in  Boman-Dutch  Law    {Orotivs,    8,    8,    14;    Maasdorp, 
p.  210).     Grotius  says  that  a  woman  is  not  entitled  to  reclaim  pay- 
ments made  by  her  under  a  suretyship  obligation  if  (a)  she  has 
attempted  to  defraud  any  one,  for  example,  by  giving  herself  out  as 
being  a  co-principal  debtor ;  or  (b)  to  the  extent  to  which  she  has 
derived  benefit  from  the  transaction ;  or  (c)  if  she  has  confirmed  her 
stiretyship  by  a  fresh  suretyship  obligation  or  promise  after  a  lapse  of 
two  years  from  the  date  ofher  first  promise.  The  benefit  of  the  Senattts- 
consuUum  VeUeianum  and  the  benefit  of  the  Authentica  si  qua  MuLier 
(by  which  married  women  were  forbidden  to  intervene  as  sureties  for 
their  husbands)  may  be  renounced  by  women   {Van  der  Keessel, 
§§  496,  496 ;  Van  der  Linden,  1,  14,  10 ;  Oak  vs.  Lumsden,  8  S.  C. 
144;  Zeederberg  vs.  Union  Bank,  8  S.  C.  290;  and  Le  Roex  vs* 
Brink* 8  Executor,  4  S.  C.  74).   But  where  a  woman  signs  as  "  surety 
and  co-principal  debtor,''  without  renouncing  the   benefit  of  the 
SenatuscongtUtwm  VeUeianum,  she  will  nevertheless  be  liable  on  her 
agreement  {CoUison,  Sons  d  Co.  vs.  Oildenhuys,  6  S.  62 ;  OHdenhuys 
vs.  Swart  and  Others,  6  S.  165).    In  MorkeVs  Executors  vs.  MorkeVs 
Heirs  (1  M.  177),  it  was  held  that  a  wife  married  in  community  of 
property  cannot  be  bound  as  a  surety  without  her  husband's  consent* 
(See,  for  other  decisions   on  woman's   suretyship,  Burge,  p.   10 ; 
Mackie,  Dunn  &   Co.  vs.   McMaster,  9  S.  C.  212;  De  Bruyn's 
Opinions  of  Orotivs,  pp.  46—50 ;  Auret  vs.  Hind,  8  E.  D.  C.  864, 
4  E.  D.  C.  288 ;  M^Alister  vs.  Raw  d  Co.,  6  N.  L.  B.  10;  SmutSy 
Louw  d  Co.  vs.  Coetser,  Buch.  1876,  p.  66 ;  Mahadi  vs.  De  Kock,  1 
G.  W.  B.  844 ;  MackeUar  vs.  Bond,  L.  B.  9  A.  C.  716 ;  WhitnaU 
vs.  Ooldschmidt,  8  E.  D.  C.  814;  Kotz^'s  Van  Leeuwen,  Appendix.} 
Where  a  woman,  married  out  of  community,  signed  an  underhand 
power  of  attorney  to  pass  a  bond  in  her  name  as  surety  for  her 
husband,  and  it  appeared,  when  judgment  was  claimed  against  her 
on  the  bond,  that  she  signed  the  power  at  her  husband's  request, 
without  knowing  its  contents  and  without  receiving  an  explanation 
of  her  rights  and  liabilities,  it  was  held  that  she  was  not  liable 
on  the  bond,  although  the  power  alleged  a  renunciation  of  legal 
benefits  (Alporfs  Executor  vs.  Alport,  9  C.  T.  B.  826).     Minors  may 
contract  a  suretyship  under  the  authority  of  their  guardians,  and  are 
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validly  bound  thereby^  if  they  do  not  obtain  rutitutio  in  integrum. 
Two  persons  may  bind  themselves  each  as  surety  for  the  other 
respectively.     A  surety  may  be  joined  to  all  obligations,  except  such 
as  have   been  extinguished  by  prescription.     The  obligation  may 
either  have  been  already  contracted,  or  may  be  such  as  is  to  be  con- 
tracted in  the  future — ^for  suretyship  can  both  precede  and  foUow 
the  principal  obligation,  so  far  as  the  form  of  words  is  concerned 
— although  it  always  follows  and  depends  upon  the  force  of  the 
principal  obligation,  and  the  surety  cannot  be  called  upon  for  pay- 
ment before  the  debt  is  due  by  the  principal  debtor  {In  re  Best, 
9  S.  G.  488).    It  makes  no  difference  whether  the  obligation  of  the 
principal  debtor  is  in  its  nature  principal  or  accessory.     Thus,  a 
surety  may  intervene  on  behalf  of  another  surety.     The  obligation 
for  which  a  surety  may  intervene  may  be  one  arising  out  of  contract 
or  out  of  delict  (tort).     In  the  latter  case  the  obligation  must  be  to 
pay  a  penalty  in  money,  and  the  claim  must  be  for  a  penalty  for  a 
delict  or  wrong  already  committed.     No  surety  can  be  accepted  for 
a  penalty  on  account  of  a  wrong  or  delict  to  be  committed  in  the 
future  ;  but  a  surety  can  be  taken  that  the  principal  debtor  shall  not 
commit  a  wrong  in  the  future.     Where  a  person  becomes  surety  for 
the  good  behaviour  of  another  in  a  certain  capacity,  his  liability  will 
depend  upon  the  continuance  of  the  principal  in  the  same  capacity. 
Where  a  surety  bound  himself  for  the  due  performance  by  a  clerk  of 
certain  duties,  and  the  clerk  had  additional  duties  assigned  to  him 
two  years  later^  and  thereafter  appropriated  to  his  own  use  moneys 
entrusted  to  him,  it  was  held  that,  in  view  of  the  new  responsibilities 
that  had  been  cast  upon  the  clerk,  his  surety  was  no  longer  liable  on 
the  surety  bond  {Fcmresmith  Board  of  Executors  vs.  Blommestem, 
4  C.  L.  J.  290 ;  and  see  Steyn,  N.  0.  vs.  Borckenhagen  and  Venter, 
14  C.  L.  J.  202).     But  in  MiddeUmrg  Divisional  Council  vs.  Cloie 
(8  S.  G.  411),  where  the  defendant  was  surety  for  the  secretary  of  a 
council,  and  the  latter,  during  his  term  of  office,  became  insolvent, 
and  thereafter,  while  in  office,  embezzled  funds  of  the  council,  it 
was  held  that  the  surety  was  liable  notwithstanding  his  principal's 
insolvency.     De  Villiers,  G.J.,  said  :  "  If  mere   increase  of  risk  is 
to  discharge  a  surety,  much  stronger  cases  might  be  enumerated. 
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Suppose  a  person  became  surety  for  one  who  was  possessed  of  a 
large  fortone,  and  he  subsequently  lost  it  all.  The  risk  would  be 
very  greatly  increased,  but  it  could  not  be  seriously  contended  that 
the  surety  was  thereby  discharged.  Unless  it  can  be  shown  that  by 
law  the  principal  debtor  became  disqualified  from  holding  the  office, 
I  do  not  think  this  argument  will  hold  "  (see  Sutherland  vs.  SneU, 
1  M.  69).  A  person  may  be  surety  not  only  for  certain  and  liquid 
debts,  but  also  for  uncertain  and  illiquid  debts.  Thus  he  may  bind 
himself  for  all  that  may  be  found  to  be  due  by  a  guardian  on 
account  of  his  administration.  Where  persons  bound  themselves  as 
sureties  for  the  due  payment  of  rent  by  a  lessee  and  for  the  due 
fulfilment  of  the  conditions  of  the  lease — one  of  such  conditions 
being  that  the  lease  should  last  for  twenty-one  years — ^the  sureties, 
on  the  insolvency  of  the  lessee  three  years  after  he  had  entered  into 
the  lease  (which  insolvency  put  an  end  to  the  lease  by  operation 
of  law),  were  held  liable  for  damages  for  the  loss  of  rent  to  the  land- 
lords during  the  remaining  years  of  the  lease  {Beaufort  West 
MtaiicipaUty  vs.  Krummeck^s  Trustees  and  Others,  6  S.  C.  5 ;  see 
ako  Alford  and  Wills  vs.  Johnson,  5  S.  147,  De  VUUers  vs.  Conradie 
and  De  Vos^  6  S.  71,  and  Victor  vs.  Haupt,  2  S.  99).  Where  a 
person  binds  himself  as  surety  for  an  illiquid  and  uncertain  debt, 
his  liability  will  not  be  defined  until  the  exact  amount  due  by 
the  principal  has  been  ascertained  (Rogerson,  N.  0.  vs.  Meyer  and 
Bemingf2  M.  88,  at  p.  49).  A  surety  will  be  liable  in  either  case 
whether  he  binds  himself  for  a  civil  or  for  a  natural  obligation, 
according  to  the  distinction  of  Boman  Law.  In  the  words  of  Burge 
{Law  of  Suretyship^  p.  7) :  "  Although  no  action  can  be  sustained 
against  the  principal,  yet  the  surety  may  be  liable.  Thus  the 
surety  for  the  performance  of  an  obligation  called  natural,  as 
distinguished  from  a  civil  obligation,  will  be  bound,  although  no 
action  could  be  maintained  against  the  principal;  of  this  description 
is  the  contract  of  a  minor,  made  without  the  authority  of  his  guardian." 
But  the  natural  obligation,  says  Voet,  must  be  such  as  to  produce  an 
effect  in  law  ;  for  if  a  person  is  wholly  prohibited  from  contracting, 
such  as  an  interdicted  prodigal,  a  suretyship  on  his  behalf  will  be 
invalid  (46,  1  §  9).     In  the  same  way  a  suretyship  on  behalf  of  a 
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married  woman,  subject  to  the  marital  power  of  her  hosband,  who 
contracts  without  her  husband's  authority,  will  be  invalid  (Appendix 
to  the  Dutch   Consultations,  pt.  8,  voL  1,  p.  42).    A  surety  cannot 
intervene  in  impossible  transactions,  or  in  contracts  entered  into 
with  an  impossible   condition.     Nor  can  one  be  surety  for  acts 
contrary  to  law  or  to  public  policy.     A  person  may  be  surety  for  the 
giving  of  a  dowry,  or  for  the  restoration  thereof  to  a  party  to  the 
marriage ;  but  not  for  the  restoration  thereof  to  a  stranger,  according 
to  Boman  Law,  since  this  is  contrary  to  public  policy,  as  tending  to 
a  breach  of  marital  harmony — ^although  this  rule  has  been  changed 
in  Boman-Dutch  Law,  and  nothing  prevents  the  husband  from  giving 
sureties  to  a  stranger  for  a  dowry  which  he  has  received.     This,  says 
Van  der  Eeessel  (§  498),  may  be  done  not  only  where  it  has  been  so 
stipulated  in  the  antenuptial  contract,  but  the  wife  may  also  claim 
such  security  where  the  husband  stante  matrimonio   (during  the 
subsistence  of  the  marriage)  is  in  declining  circumstances,  and  she 
may  obtain  an  order  of  a  Judge  compelling  her  husband  to  give 
security.     On  this  subject  Voet  is  of  opinion  that  the  law  should  be 
otherwise  :  but  his  statement  of  the  actual  law  agrees  with  that  of 
Van  der  Keessel  (see  also  Grotius,  Introdtuitionf  1,  6,  24 ;  Maasdarp, 
p.  19 ;  and  Van  Leeuwen,  Genswra  Forensis,  1, 1, 12,  7).   The  effect 
of  a  suretyship,  when  once  it  has  been  validly  entered  upon,  is  that 
the  surety  may  be  called  upon  to  pay  what  is  due  on  account  of  his 
suretyship.     He  cannot,  however,  be  made  to  pay  a  penalty  which  he 
has  not  promised,  if  the  principal  debtor  has  become  liable  for  the 
same.     In  general,  a  suretyship  will  be  strictly  interpreted,  and  will 
not  be  construed  to  extend  beyond  what  is  expressed  or  intended  by 
the  plain  meaning  of  the  words  of  the  suretyship  obligation.     Thus, 
if  a  surety  promises  to  guarantee  payment  of  rent  for  a  house,  this 
will  not  include  a  promise  to  pay  for  repairs  done  to  the  house.  Bat 
if  a  surety  promises  to  guarantee,  not  the  payment  of  rent,  but  the 
performance  of  the  lease  by  the  lessee,  he  will  be  liable  for  repairs 
just  as  the  lessee  would  be.    As  to  the  liability  for  interest,  Voet 
states  that  in  bonae  Jidei  transactions  (the  distinction  between  which 
and  transactions  stricti  juris  no  longer  exists,  whence  the  former 
may  be  said  to  include  all  transactions),  it  depends  upon  whether  the 
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surety  has  promised  unconditionally  to  pay  a  definite  amount,  or  has 
expressly  stood  surety  for  interest,  or  has  given  his  guarantee  for  the 
whole  obligation  arising  out  of  the  transaction.  If  the  surety  has 
limited  himself  to  a  definite  amount,  he  will  not  be  liable  for  interest 
on  that.  But  if  he  has  given  an  unconditional  suretyship  for  an 
obligation  which  in  its  very  nature  entails  the  payment  of  interest^ 
he  will  be  liable  (Dreyer  vs.  SmuU,  1  M.  808 ;  Du  Toifs  Trustees  vs. 
Smuts*  Executors,  2  M.  24).  Default  on  the  part  of  the  principal 
debtor  will  not  prejudice  the  surety,  so  far  as  interest  is  concerned^ 
except  in  so  far  as  the  extension  of  duration  of  the  obligation  is 
concerned  (46,  1  §§  6 — 18). 

As  to  the  general  liability  of  a  surety,  see  Aherman  vs.  Cdlonxal  Government 
(N.  E.  1869,  pp.  141,  156) ;  Oudtahoam  Public  School  vs.  WhUe  (10  S.  0.  203)  ; 
Hoiking  vs.  Standard  Bank  (13  N.  L.  R  174) ;  Smute*  Executor  vs.  Behren» 
(N.  B.  1872,  p.  71) ;  In  re  Rudolf  $  Eetate  (3  S.  43) ;  Michau  vs.  Louw  and  De 
ViUiere  (4  S.  118) ;  Van  der  Merwe  and  Another  vs.  Southey,  N.  0.  (Bach.  1870, 
p.  44) ;  Caro  va  Enelin  and  Others  (3  S.  161).  In  Murray  and  Burrill  vs.  Buck 
and  Another  (Buch.  1870,  pp.  146,  166),  it  was  held  that  there  is  no  difference  in 
principle  (1)  between  being  a  surety  for  the  debtor  and  being  surety  for  the 
payment  of  the  debt;  (2)  between  being  surety  for  such  payment  and  being 
surety  that  there  shall  be  a  fund  therefor ;  (3)  between  being  surety  that  there 
shall  be  such  a  fund  and  being  surety  that  there  shall  be  such  a  fund  unless  a 
particular  event  happens.  In  Walermeyer^s  Executors  vs.  Watermeyer^s  Executors 
(Buch.  1870,  p.  69),  it  was  held  that  non-registration  of  a  bond,  with  consent  of 
the  surety  on  such  bond,  keeps  alive  such  suretjr's  liability  on  the  bond. 

(2)  Benefits  of  a  Subett. 

984*  As  sureties  usually  contract  not  so  much  for  their  own 
benefit  as  that  of  others,  the  Boman  Law  introduced  three  privileges 
or  benefits  in  their  favour — the  benefit  of  order  or  excussion,  the 
benefit  of  division,  and  the  benefit  of  cession  of  actions.  According 
to  Voet  (see  abo  Van  der  Linden,  Institutes^  1, 14, 10 ;  Van  Leeuwen, 
Commentaries f  4,  4,  7 ;  2  Kotzi^  p.  42 ;  Grotius,  8,  8, 27  ;  Maasdorp, 
p.  212),  the  benefit  of  excussion,  which  was  introduced  by  Justinian 
{Code^  8,  40,  8),  is  the  right  of  defence  given  to  a  surety^  when 
called  upon  for  payment  by  the  creditor,  whereby  he  asks  that  the 
principal  debtor  shall  first  of  all  be  excussed.  The  history  of  this 
benefit  is  thus  stated  by  De  Villiers,  G.J.,  in  Hwrley  vs.  Marais 
(2  S.  G.  160) :  ''  According  to  the  Boman  Law  of  suretyship,  in  use 
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at  the  time  of  its  alteration  by  Justinian,  the  creditor  was  at  liberty, 
in  the  absence  of  any  agreement  to  the  contrary,  to  bring  an  action 
against  either  the  principal  debtor  or  the  surety,  at  his  option.  In 
the  preface  to  the  fourth  Novell  Justinian  speaks  of  an  old  law  that 
had  fallen  into  disuse  under  which  this  freedom  of  choice  was  not 
allowed  to  the  creditor,  and  says  that  he  thinks  it  desirable  to 
re-establish  it  with  certain  ameliorations.  Accordingly  he  enacted, 
by  Novel  4,  ch.  1,  that  the  creditor  must  first  proceed  against  the 
principal  debtor.  This  rule  of  law  has  been  called  by  jurists  the 
benefit  or  exception  of  order,  or  dis-cussion  or  ex-cussion.  They  do 
not  treat  it  as  a  condition  precedent  to  the  right  of  action,  but  as  a 
privilege  which  the  surety  may  avail  himself  of  when  payment  is 
demanded  from  him.  Pothier,  who  treats  very  fully  of  the  obligations 
of  sureties,  says  that  the  creditor  is  only  obliged  to  discuss  the 
principal  debtor  before  he  proceeds  further  against  the  surety,  when 
the  surety  demands  it  and  opposes  the  exception  of  discussion 
(Treatise  on  Obligations ,  §  40).  Yoet  is  to  the  same  effect^  and  he 
afterwards  calls  the  exception  a  dilatory  one.  Following  this,  it  was 
held  by  this  Court  in  Rogerson,  N.  0.  vs.  Meyer  and  Beming  (2  M.  49), 
that  the  exception  could  not  be  pleaded  after  issue  joined."  That 
is,  the  exception  must  be  pleaded  before  Utis  contestatio.  It  follows 
that  if  the  principal  debtor  has  been  excussed  (that  is,  has  been 
made  to  contribute  all  he  possesses  towards  payment  of  the  debt), 
and  issue  is  thereafter  joined  with  the  surety  in  a  claim  for  what  is 
still  owing,  and,  while  this  latter  suit  is  pending,  the  principal 
debtor's  circumstances  and  means  improve,  the  surety  cannot  be 
permitted  again  to  put  forward  the  exception.  If  the  principal 
debtor  acquires  fresh  property  after  his  first  excussion  before  issue 
is  joined  with  the  surety,  the  principal  must  again  be  proceeded 
against  before  the  surety.  This  benefit  will  not  be  available  to  the 
surety  if,  on  account  of  the  principal  debtor's  absence  from  the 
country,  the  surety  has  been  proceeded  against,  and,  while  the  suit 
is  pending,  the  principal  debtor  returns.  A  principal  debtor  is 
considered  as  having  been  excussed,  when  the  sheriff  or  messenger 
of  the  Court  makes  a  return  that  he  has  made  execution,  and 
found  no  goods  to  satisfy  the  claim — for  judicial  reliance  is  placed 
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on  this  return,  as  having  been  done  in  an  official  capacity  under  the 
authority  of  the  Court.  Voet  is  of  opmion  that  the  benefit  of 
excussion  is  not  available  to  the  surety  where  the  principal  debtor 
possesses  property,  not  in  the  territory  where  the  suit  is  instituted, 
but  in  another  territory,  under  such  circumstances  that  execution 
can  only  be  had  against  the  principal  debtor  if  he  is  proceeded 
against  in  the  latter  territory.  But  where  property  within  the 
jurisdiction  has  been  pledged  or  mortgaged  in  security  for  the  debt, 
the  surety  may  demand  that  such  pledge  or  mortgage  shall  first  be 
seized  in  payment,  even  if  the  property  which  is  subject  of  the 
pledge  or  mortgage  be  in  the  hands  of  a  third  party,  before  recourse 
is  had  against  the  surety  {Hare  vs.  Croeser,  1  M.  293  ;  Van  der  K. 
§  507 ;  and  Van  Leeuwen,  4, 4, 1 ;  2  Kotz^,  p.  87).  But  in  Serrurier 
vs.  Langeveld  (1  M.  816),  it  was  held  that  the  foregoing  rule  only 
applies  to  sureties  who  have  bound  themselves  simply  as  such,  and 
without  renunciation  of  the  benefits  of  order  or  excussion,  and  is  not 
to  be  construed  as  making  such  excussion  necessary  where  it  has 
been  expressly  renounced  (46,  1  §§  14,  15). 

In  Bogerson,  N.O.  vs.  Meyer  and  Beming  (2  M.  38),  the  rule  above  laid  down 
by  Yoet  was  adopted,  namely,  that  funds  belonging  to  the  prindpai  debtor,  but 
not  within  the  jurisdiction  of  the  Court,  cannot  be  excussed,  nor  can  their  non- 
exouBsion  be  pleaded  in  defence  by  sureties.  See  also  Pothier  (§412,  Treatise  on 
Obligations),  The  same  case  decided  that  the  insolvency  of  the  principal  debtor 
was  a  sufficient  excussion,  and  that  though  there  were  still  assets  in  the  insolvent 
estate  to  be  recovered  and  distributed  (to  which,  when  recovered,  the  plaintiff 
would  have  a  preferent  daim),  this  circumstance  was  no  bar  to  the  action  against 
the  soretiee. 

985«  The  benefit  of  excussion  is  not  available  if  it  has  been 
specially  renounced  by  the  surety,  for  a  mere  general  renunciation 
of  all  benefits  without  detailing  them  specially  does  not  take  away 
this  or  the  other  benefits  of  a  surety.  On  this  latter  point  Voet, 
Orotius  {Introduction,  8,  8,  19;  Maasdorp,  p.  218),  Van  Leeuwen 
(Commentaries,  4,  4,  12),  and  Kotze,  C.J.,  in  his  note  to  Van  Leeuwen 
(vol.  2,  p.  45),  agree ;  while  Van  der  Keessel  (§  502),  with  whom 
Surge  {Law  of  Suretyship,  p.  884)  agrees,  says,  on  the  contrary,  that 
the  benefits  or  privileges  of  sureties  may  be  renounced  not  only 
specially,  but  also  general!}' — whether  the  person,  being  acquainted 
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with  the  law,  has  renounced  them  in  express  terms  or,  heing  ignorant 
of  the  law,  has  in  general  terms  declared  that  they  were  made  known 
to  him.    Voet  says  the  view  of  Zoezius  (On  the  Pandects,  46, 1,  21), 
and  of  Garpzovias  (Legal  Dejiniti(m$,  2,  17,  2),  to  the  effect  that  it 
is  sufficient  if  one  benefit  is  renounced  specially,  and  the  others 
generally,  can  only  be  allowed  if  it  is  clearly  shown  to  be  in  constant 
practice,  or  especially  enacted  by  statute,  in  a  particular  place.     On 
the  whole,  the  weight  of  opinion  seems  to  be  that  the  renunciation 
of  benefits  must  be  in  express,  not  in  general  terms,  and  such 
renunciation  must  specially  refer  to  the  particular  benefits  which  it 
is  intended  to  renounce.    A  general  renunciation,  however,  must  not 
be  confounded  with  a  tacit  renunciation;   for  a  particular  benefit 
may  sometimes  be  renounced  tacitly,  by  conduct.     The  principal 
mode  of  tacit  renunciation  is  where  a  surety  binds  himself  for  the 
debt  as  principal,  or  as  co-principal  debtor.     The  effect  of  such 
an  obligation  is  to  create  a  renunciation  of  the  benefit  of  excussion 
(Van  der  Vyver  vs.  De  Wayer  and  Others,  4  S.  27).    The  benefit 
will  also  be  regarded  as  renounced  where  the  surety  acknowledges 
himself  to  be  indebted  to  the  creditor  on   condition  that,  if  the 
principal  debtor  duly  accounts  to  the  creditor  when  called  upon,  the 
recognisance  of  the  surety  shall  be  null  and  void  (Birch  vs.  Jansen- 
viUe  Divisional  Council,  7  S.  C.  814).     Voet  states  that  even  if  the 
surety  has  renounced  the  benefit  of  excussion,  he  will  not  be  pre- 
judiced if  he  has  bound  himself  for  a  debt  which  has   still  to  be 
liquidated  (made  liquid)  as  to  amount,  unless  the  creditor  first  calls 
upon  the  principal  debtor  to  make  the  debt  liquid,  so  that  it  may  be 
clear  for  what  the  debtor  may  be  called  upon.    An  express  renun- 
ciation, likewise,  will  not  prejudice  a  surety  who  binds  himself  to 
pay  what  the  creditor  is  unable  to  recover  from  the  principal  debtor 
or  from  hypothecated  property ;  for  such  a  surety  is  only  regarded 
as  a  conditional  debtor,  and  it  must  first  of  all  appear  by  excussion 
what  cannot  be  obtained  from  the  principal  debtor  or  from  the 
property  pledged  or  mortgaged  (46,  1  §  16). 

As  to  the  effect  of  renimciation,  see  Board  vs.  De  ViUier$  (2  M.  55) ;  Maatdorp 
vs.  MorkeVa  Executor  (1  M.  293) ;  In  re  Deneya  (3  M.  309) ;  Michadu  ikCh.n, 
Manna  (5  E.  D.  0.  129) ;  Gddackmidt,  N.O.  vs.  Kinnear  pL&B.l) ;  Serrwriar 
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TB.  LangtvM  (1  M.  316);  Lew  vs.  Spengler  (1  M.  401) ;  MuUer  vs.  Meyer  (1  M. 
302);  and  Qreen  &  Co.  ys.  Beveridge  (1  0.  T.  B.  69),  which  decided  that  wheie 
a  person  has  become  surety  for  another  under  a  bond,  and  renounced  the  benefits, 
nothing  that  such  other  person  may  have  done  can  a£fect  the  rights  of  the 
'bondholder  against  the  surety. 

Where  a  person  had  bound  himself  as  surety  and  co-principal  debtor,  for  the 
fulfilment  of  duties  by  an  executor  dative,  who  had  left  the  country  without 
filing  an  aooount,  and  was  believed  to  be  dead,  provisional  sentence  was  granted 
against  the  surety  on  the  bond  {Matter  of  t?ie  High  Court  vs.  Haarhoff,  2 
O.  W.  E.  215). 

986.  The  benefit  of  excussion  will  not  discharge  the  surety,  if  it 
18  clear  that  the  principal  debtor  possesses  nothing  upon  which 
execution  can  be  made,  when  he  is  either  insolvent  or  a  pauper. 
Where  a  person  is  surety  and  co-principal  debtor,  with  renunciation 
of  the  henefidum  excussionis,  and  the  principal  debtor's  estate  has 
been  placed  under  sequestration,  and  is  admittedly  insufficient  to 
have  met  any  preferent  claim  that  might  be  made  on  it,  it  is  no 
defence  to  a  claim  against  the  surety  on  a  bond  signed  by  the 
principal  debtor  and  the  surety,  that  the  creditor  had  made  no  claim 
on  the  principal  debtor's  estate,  wherefore  the  creditor  cannot  give 
the  surety  an  effectual  cession  of  action  against  the  principal  debtor 
{Vemuiak  vs.  Chete,  2  M.  85).  The  benefit  of  excussion  will  not 
avail  a  surety  for  a  person  who  has  a  natural  obligation  only,  and 
can  therefore  not  be  called  upon  to  fulfil  the  same — as  where  the 
principal  debtor  is  a  minor  contracting  without  his  guardian's 
authority.  Voet  says  that,  according  to  Roman  Law,  it  will  not  be 
available  where  the  surety  has  mold  fide  denied  that  he  is  a  surety, 
although  this  no  longer  applies  in  Roman-Dutch  Law  (see  also 
Groenewegen  On  the  Institutes^  4,  15,  6).  In  the  same  way,  the 
exception  is  not  available  where  the  surety  has  prevented  the 
excussion  of  the  principal  debtor,  or  where  be  has  previously 
received  from  the  principal  debtor  the  amount  for  which  he  has 
stood  surety,  or  has  otherwise  in  his  possession  goods  of  the 
principal  debtor  which  may  be  applied  towards  payment  of  the  debt, 
or,  especially,  if  the  principal  debtor  is  absent  from  the  territory. 
According  to  Roman  Law,  a  principal  debtor  was  regarded  as  absent 
where  the  surety,  having  been  ordered  to  demand  payment  of  his 
principal  within  a  certain  time,  could  not  obtain  payment  from  him 
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mthin  that  time.  **  In  this  case/'  says  Barge  (Law  of  SuretyMp, 
p.  885),  "upon  proof  of  the  absence  of  the  debtor  the  Court 
appointed  a  time  within  which  the  surety  was  to  procure  his 
appearance,  and  when  that  time  had  elapsed  and  the  debtor  did  not 
appear  it  was  competent  for  the  creditor  to  proceed  against  the 
surety."  Grotius  (8,  8,  27  ;  Maasdorpy  p.  212)  adopts  this  without 
comment.  Schorer  (§  308),  however,  like  Van  Leeuwen  (Com- 
mentaries, 4,  4,  8;  2  Kotzi,  p.  48),  holds  that  the  benefit  of 
excussion  ceases  without  qualification  when  the  principal  debtor  is 
absent,  and  says  nothing  about  time  being  allowed  to  the  surety  to 
summon  the  principal.  As  Schorer  is  of  subsequent  date  to  Grotios, 
his  view  must  be  taken  as  representing  that  of  modem  Roman- 
Dutch  lawyers.  Absence  from  the  country  is  interpreted  to  mean 
such  absence  that  the  principal  debtor  cannot  be  cited  in  first 
instance  before  the  Supreme  Court  (Voet,  46, 1  §  18 ;  Groenewegen, 
ad  Orot.  8,  8,  27).  But  if  the  principal  debtor  has  property  situate 
within  the  jurisdiction,  such  property  may  be  arrested  to  found 
jurisdiction,  and  must  first  of  all  be  excussed  before  recourse  can 
be  had  to  the  surety  (46,  1  §§  17—19). 

See  Meyer  yb.  Ooetzee  (9  0.  L.  J.  263)  ;  Bare  vs.  Oroeaer  (1  M.  298) ;  Bogereon, 
N.O.  YS.  Meyer  and  Beming  (2  M.  38);  and  Birch  ya.  Jan$enviUe  Divmowd 
CwmcU  (7  S.  0.  314). 

987.  Where  a  creditor  has  claimed  the  whole  amount  from  the 
principal  debtor,  and,  having  obtained  judgment  against  him,  has 
found  execution  difficult,  or  too  long  delayed,  he  may  abandon  such 
execution  and  proceed  against  a  surety  who  by  renunciation  or 
otherwise  has  forfeited  the  benefit  of  excussion  (46,  1  §  20). 

As  to  noboe  to  be  given  to  a  surety,  De  Yilliers,  O.J.,  in.  deciding  the  qaeetkoi 
whether  a  surety  who  has  not  renounced  the  henefidum  ardima  is  liaUe  for  the 
costs  of  an  unsuccessful  suit  instituted  by  the  creditor  against  the  piincipel 
debtor  of  which  no  notice  had  been  given  to  the  surety,  said  (Hurley  vs.  Marait, 
2  S.  0.  167) :  ''  It  is  dear  that  if  the  benefit  had  been  renounced,  there  would 
have  been  no  obligation  whatever  upon  the  plaintifif  to  sue  the  principal  debtor 
before  he  oould  proceed  against  the  defendant,  for  the  creditor  under  soch 
droumstanoes  has  the  choice  of  suing  either  the  principal  debtor  or  the  snretf 
in  the  first  instance.  But  even  where  the  benefit  of  excussion  has  not  been 
renounced,  the  creditor  is  not  obliged  to  excuse  the  principal  debtor  unless  the 
surety  avails  himself  of  the  benefit  by  way  of  exception  or  dilatory  plea.  If  this 
defence  is  not  raised  before  liti*  oonteBiiUio,  it  cannot  be  raised  afterwards,  bat  if 
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the  objection  is  properly  taken  the  creditor  has  no  ohoioe»  for  he  must  then 
excuss  the  principal  debtor  before  he  can  enforce  payment  against  the  surety. 
Upon  principle,  therefore,  it  seems  to  me  clear  that  if,  in  consequence  of  the 
surety  availing  himself  of  the  benefit,  the  creditor  incurs  costs  in  an  unsuccessful 
suit  against  the  principal  debtor,  the  surety  should  be  held  liable  for  the  costs. 
Upon  this  point  no  authority  is  to  be  found  in  any  of  the  text-writers  upon 
Boman -Dutch  Law  or  in  any  of  our  own  Law  Beports,  but  the  opinion  of 
Pothier  is  clearly  in  favour  of  the  view  I  have  expressed.  .  .  .  But  a  surety, 
besides  expressly  opposing  the  exception  of  discussion,  may  also,  it  appears  to 
me,  tacitly  avail  himself  of  the  benefit,  if,  after  receiving  due  demand  and  notice 
that  in  default  of  payment  by  the  surety  the  principal  debtor  would  be  sued,  he 
lies  by,  and  neither  pays  the  money  himself  nor  offers  to  intervene  as  defendant. 
The  creditor  might  fairly  say  that  if  he  had  sued  the  surety  in  the  first  instance 
he  would  have  run  the  risk  of  being  met  with  the  exception  of  discussion  and 
of  having  to  pay  the  costs  of  the  exception,  whereas  by  suing  the  principal 
debtor  first  and  notifying  the  suit  to  the  surety,  he  gives  the  latter  an  opportunity 
of  either  paying  the  money  at  once,  and  thus  saving  further  costs,  or  of  availing 
himself  of  the  benefit  which  the  law  confers  upon  him.  If  the  surety,  by  his 
tadt  acquiescence,  avails  himself  of  this  benefit  it  is  only  reasonable  that  he 
should  be  liable  for  the  costs  resulting  from  his  acquiescence."  See  also  the 
judgment  of  Smith,  J.,  in  the  same  case;  Sutherland  vs.  Snell  (1  M.  69) ;  Board 
of  Exeeutora  vs.  Bob$  (6  S.  0.  62) ;  South  A/Hean  Bank  vs.  Forde  (4  S.  0.  288) ; 
and  Birch  vs.  JansenviUe  Diviiional  Council  (7  S.  0.  314). 

988.  The  next  benefit  of  a  surety  is  the  benefit  of  diyision 
(f>eneficivm  divinonU)^  which,  according  to  Voet,  was  introduced  by 
an  epistle  of  the  Emperors  Hadrian  and  Antoninus  Pius.  It  is 
available  where  several  persons  have  intervened  for  payment  of  the 
same  debt,  without  specification  of  their  respective  shares  of  liability 
in  the  same.  By  means  of  this  benefit,  when  pleaded,  one  of  several 
sureties  who  is  liable  and  called  upon  to  pay  the  whole  amount, 
claims  that  he  shall  not  be  condemned  to  pay  more  than  his  pro- 
portionate share  in  the  debt,  provided  that  the  other  co-sureties,  in 
reference  to  whom  he  avails  himself  of  this  remedy,  are  solvent  at 
the  time  of  joinder  of  isHue  (litis  conte$tatio).  For  those  who  are 
not  then  solvent  are  regarded  just  as  if  they  bad  not  become  sureties. 
It  follows  that  if  four  persons  have  stood  surety  together,  and  all 
are  solvent,  one  of  them  who  is  called  upon  to  pay  the  whole  may 
by  means  of  this  benefit  secure  himself  against  being  condemned  to 
pay  more  than  one-fourth  part  of  the  debt.  But  if  two  of  the  four 
are  insolvent,  he  will  have  to  pay  one-half  of  the  debt.  But  if  the 
other  co-sureties  become  insolvent  after  joinder  of  issue  {litis  con- 
testatio)^  this  will  not  increase  the  burden  of  a  surety  who  raised  the 
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exception  at  a  time  when  his  co-sureties  were  still  solvent,  and  the 
creditor  will  have  to  bear  the  loss,  even  if  he  be  a  minor  (thereby 
losing  his  right  to  restUutio  in  integrum).  This,  however,  does  not 
hold  where  the  co-sureties  were  insolvent  at  the  time  of  lUi$  con- 
testaUo.  The  burden  of  proving  whether  the  co-sureties  or  some  of 
them  are  solvent  or  not  rests  on  the  surety  who  raises  the  exception 
of  the  benefit  of  division ;  although  the  decision  of  the  question  is 
wholly  left  to  judicial  discretion.  Where  it  is  uncertain  whether 
the  co-sureties  are  solvent  or  not,  the  surety  who  is  called  upon  by 
the  creditor  to  pay  the  whole  debt  may  compel  the  creditor  to  call 
upon  the  other  co-sureties  to  pay  their  respective  shares,  if  he  (the 
surety)  offers  to  guarantee  the  costs  of  the  proceedings  against  such 
co-sureties.  So  far  as  the  right  to  raise  this  exception  is  concerned, 
it  makes  no  difference  whether  the  sureties  have  intervened  for  a 
private  debt,  or  for  one  due  to  the  State.  By  a  special  ordinance 
of  Holland  {OeneraU  Ordannantien  op  de  Verpackdngen^  Dutch 
Placaats,  vol.  8,  pp.  812,  818)  it  was  laid  down  that  the  benefits  of 
excussion  and  of  division  should  not  be  available  to  sureties  for 
farmers  or  collectors  of  the  public  revenue.  This  regulation,  how- 
ever, appears  to  have  been  of  purely  local  application  to  the  Province 
of  Holland,  and  not  to  be  a  rule  of  general  Roman-Dutch  Law. 
So  far  as  the  benefit  of  division  is  concerned,  it  makes  no  difference 
whether  all  the  sureties  are  bound  in  the  same  manner,  or  whether 
one  is  bound  unconditionally  and  the  other  conditionally  or  up  to 
a  certain  date.  The  surety  who  has  contracted  unconditionally  is 
assisted  to  this  extent,  that  he  is  liable  for  his  proportionate  share 
only,  so  long  as  the  condition  under  which  his  co-surety  is  bound  is 
not  fulfilled,  and  only  becomes  liable  for  the  other  part  if  the 
co-surety  is  discharged  by  non-fulfilment  of  the  condition  on  the 
part  of  the  creditor.  A  surety  is  not  prevented  firom  raising  the 
benefit  of  division  as  a  defence  by  the  fact  that  the  co-sureties  were 
not  accepted  at  the  same  time  but  at  different  times,  so  long  as  all 
have  intervened  in  solidvm  without  mention  of  particular  shares  of 
liability,  on  behalf  of  the  same  debtor.  To  entitle  a  surety  to  the 
benefit  of  division,  he  must  have  intervened  in  soliiwn  (for  the 
whole  debt).     So,  too,  he  will  not  be  entitled   to  the  benefit  of 
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division,  if  several  sureties  have  intervened  for  the  same  debt,  but 
there  are  different  principal  debtors :  in  such  a  way  that,  if  there  be 
two  principal  debtors  on  the  same  cause  of  debt,  each  of  whom  has 
given  a  surety,  the  creditor  cannot  against  his  will  be  compelled  to 
divide  the  amount  between  the  sureties.  But  if  one  of  the  debtors 
has  given  two  sureties  who  have  not  renounced  or  forfeited  the 
benefit,  his  share  of  the  debt  must  be  divided  between  his  sureties, 
if  one  of  them  pleads  the  benefit.  Where  several  persons  are 
sureties  for  another  surety,  they  can,  as  between  themselves,  raise 
the  benefit  of  division  against  the  surety  for  whom  they  give 
security,  but  as  against  the  principal  creditor  they  cannot  claim 
division  of  the  debt  between  them  and  the  surety  whom  they 
guarantee.  The  benefit  of  division  will  not  avail  a  person  who 
has  stood  surety  together  with  a  woman  who  is  protected  by 
the  SenatusconsnUum  VeUeianum.  Where  a  major  and  a  minor 
are  sureties  together,  the  following  rules  apply :  (1)  if  from  the 
beginning  they  were  co-sureties,  the  major,  even  if  the  minor 
receives  reatitutio  in  integrum,  is  still  entitled  to  the  benefit  of 
division ;  (2)  if  the  major  has  first  alone  intervened,  and  the  minor 
has  thereafter  been  joined  as  co-surety,  the  major  is  liable  for  the 
whole  amount,  if  the  minor  obtains  restitutio  in  integrum;  but 
(8)  if  the  minor  has  been  led  to  attach  himself  as  surety  in  conjunc- 
tion with  the  suretyship  of  the  major  surety,  through  the  fraud  of  the 
creditor,  the  major,  if  he  acts  bond  Jide,  will  not  be  liable  to  pay 
more  than  his  share  of  the  debt.  In  general,  a  surety  is  not  entitled 
to  the  benefit  of  division,  where  he  has  renounced  the  same  specially. 
As  in  the  case  of  excussion,  there  may  be  a  tacit  renunciation,  by 
conduct.  Such  a  renunciation  will  be  presumed  where  a  co-surety 
pays  the  whole  of  the  debt  without  pleading  the  benefit  of  division, 
in  which  case  he  will  not  be  allowed  to  claim  back  part  of  what  he 
has  paid  (Grotius,  Introduction,  3,  8,  28 — 81 ;  Maasdorp,  p.  212). 
In  the  same  way,  the  benefit  of  division  is  regarded  as  having  been 
renounced,  where  several  persons  have  stood  surety  for  an  indivisible 
debt,  such  as  a  servitude  iter,  actus,  or  via.  In  the  same  way, 
where  the  principal  debtor  has  to  make  specific  performance,  the 
obligation  of  the  sureties  is  indivisible.     But,  so  far  as  the  payment 
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of  damages  in  concerned,  the  obligation  should,  in  Voet's  opinion, 
be  divided  among  the  co-sureties.  In  especial,  there  is  a  tacit 
renunciation,  if  a  surety  has  bound  himself  ''to  pay  the  whole 
amount  *'  (in  soUdum),  or  **  in  soUdum,  as  principal,  and  one  for  all " 
{elk  een  voor  al,  in  Dutch).  But,  says  Voet,  a  mere  binding  oneself 
"  in  golidum,  elk  een  voor  al,**  or  the  mere  binding  of  several  sureties 
**  separately  for  the  whole  debt,'*  does  not  deprive  the  surety  or 
sureties  of  the  benefit  of  division.  The  reason  is  that  a  promise 
that  the  surety  shall  pay  the  whole  amount  is  quite  different  from  a 
binding  oneself  in  solidvm.  Groenewegen  says  that  this  was  the 
rule  at  Amsterdam,  while  Schorer  (§  805)  and  Huber  {Pradectionei 
ad  Pandectoiy  46,  1  §§  8,  4),  contrary  to  the  view  of  Grotius 
(Introduction,  8,  8,  29 ;  Maasdorp,  p.  218),  agree  generally  with  the 
view  of  Voet,  that  the  mere  use  of  the  words  elk  een  voor  al  does 
not  deprive  a  surety  of  the  benefit  of  division.  Van  der  Keessel 
(§  508)  says :  ''  Sureties  who  have  bound  themselves  each  for  the 
whole,  or  each  as  principal  debtor,  are  in  some  places  taken  as 
having  renounced  the  benejicia  ordinis  and  divisionis.  At  MiddeUmrg 
it  has  been  so  enacted."  The  use  of  the  words  ''in  some  places" 
by  Van  der  Keessel  clearly  indicates  that  in  his  day  (and  he  is  the 
most  recent  of  the  authors  cited)  the  rule  laid  down  by  Grotius  was 
not  of  universal  application  throughout  the  Netherlands.  On  the 
whole,  therefore,  the  rule  may  be  taken  to  be  that  the  mere  use  of 
words  importing  that  a  surety  binds  himself  for  the  whole  (een  voor 
oQ,  or  as  principal  debtor  (als  principaal),  does  not  deprive  him  of 
the  benefits.  To  deprive  him  of  the  benefits  he  must  either  promise 
to  pay  the  whole,  or  sign  as  surety  and  co-principal  debtor  (mede- 
principale  schvldenaar).  The  question  was  raised,  but  not  decided, 
in  Boos  vs.  Coetzee  (2  M.  74).  Where  a  surety  voluntarily  pays  his 
share  of  the  debt  at  a  time  when  his  co-sureties  are  solvent,  and 
upon  some  of  them  thereafter  becoming  insolvent,  he  is  called  upon 
to  pay  the  balance,  he  may  claim  that  recourse  shall  first  be  had 
against  such  of  his  co-sureties  as  are  still  solvent  at  the  time  of 
joining  issue  with  him.  But  if  a  surety  has  paid  his  share  of  the 
debt  not  to  the  creditor,  but  to  a  co-surety,  he  cannot,  when  called 
upon  by  the  creditor  to  pay,  refuse  to  make  good  his  share.    In  all 
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cases  where  sureties  have  to  pay  the  whole  {in  solidum),  and  cannot 
avail  themselves  of  the  benefit  of  division,  their  heirs  also  cannot 
avail  themselves  of  the  benefit,  and  are  responsible  for  the  whole 
debt.  Bat  if  a  surety  who  is  responsible  for  the  whole  dies  leaving 
several  heirs,  his  liability  will  be  divided  among  them  in  proportion 
to  their  number.  Where  a  creditor  can  proceed  against  each  of 
several  co-sureties  for  the  whole,  but  claims  at  law  only  the  pro- 
portionate share  from  one  or  other,  and  the  remainder  thereafter 
fail  to  pay,  the  creditor  cannot  again  have  recourse  against  the  party 
or  parties  from  whom  he  has  already  claimed  his  or  their  pro- 
portionate share  at  law.  But  he  can  claim  the  whole  or  the  balance 
from  the  others  if  he  has  already  claimed  the  whole  amount  from 
one  of  them ;  or  if  he  has  only  claimed  at  law  from  one  for  his 
separate  share,  and  has  not  judicially  claimed  from  the  others ;  or 
if  one  of  the  co-sureties  voluntarily  ofiers  payment  of  his  share 
(46,  1  §§  21—26). 

See  Van  der  Linden  (book  1,  c.  14»  §  10) ;  Van  der  Eeeseel  (§  494) ;  Van  der 
Vyver  vb.  De  Wayer  and  Others  (4  8.  27) ;  Van  der  Linden's  Pothier  (§  408) ; 
Burge  {Law  of  Suretyship,  pp.  343,  344);  Perezius  {On  the  Code,  8,  41,  28); 
and  the  other  authorities  above  cited  as  to  sureties  who  bind  themselves  as 
oo-prinoipals  to  pay  the  whole  debt. 

The  rule  that  a  surety  who  has  not  renounced  the  benefit  of  division  is  entitled 
to  a  division  of  the  debt  pro  raid  between  himself  and  others  who  may  after  him 
have  become  sureties  for  the  same  debtor  in  respect  of  the  same  debt  was  adopted 
in  Klopper  vs.  Van  Straaten  (11  S.  0.  94).  See  also  Broers,  N,  0.  vs.  Boss  (6 
&  0.  52 ;  5  0.  L.  J.  140)  and  Hurley  vs.  MaraU  (2  S.  0.  155). 


!•  The  next  benefit  of  a  surety  is  that  known  as  the  benefit  of 
cession  of  actions  (penefidum  cedendarum  actionum).  By  raising 
this  benefit,  one  of  several  sureties,  who  is  prepared  to  pay  the 
whole  of  the  debt,  and  is  either  unwilling  or  unable  to  avail  himself 
of  the  benefit  of  division,  may  demand  that  the  actions  against  the 
other  co-sureties,  against  the  principal  debtor,  and  (where  security 
is  given  by  means  both  of  sureties  and  pledges)  against  the  pos- 
sessors of  pledges,  shall  be  ceded  to  him  by  the  creditor.  The 
surety,  however,  cannot  demand  cession  of  the  thing  pledged, 
where,  in  addition  to  this  cause  of  debt,  it  has  been  hypothecated 
to  another  person,  or  to  the  same  creditor  on  another  cause  of  debt, 
for  the  creditor  cannot  be  compelled  to  transfer  the  pledges  before 
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the  whole  debt  for  which  they  are  boand  has  been  paid.     Cession  of 
the  right  of  action  against  co-sureties  in  favour  of  a  surety  who  has 
paid  the  whole  debt  is  absolutely  necessary,  for  it  is  only  upon  this 
cession  that  he  can  proceed  against  his  co-sureties.     To  be  entitled 
to  such  cession  a  surety  must  have  paid  the  whole  of  the  debt.    So 
far  as  pledges  are  concerned,  the  action  ceded  to  a  surety  in  respect 
of  them  is  in  the  nature  of  an  action  of  mandate.     In  respect  of  the 
action  against  co-sureties,  the  cessionary  obtains  the  rights  of  a 
negotiorum  gestor.    In  other  respects,  the  surety  receives  cession  of 
an  equitable  action  (utUU  actio)  from  the  creditor.     If  a  creditor 
has  previously  released  certain  of  the  sureties  from  their  obligation, 
he  cannot  demand  payment  of  the  whole  debt  from  one  surety, 
notwithstanding  a  renunciation  of  the  benefit  of  division ;  and  he 
can  only  claim  his  proportionate  share  from  the  surety  who  has  not 
been  discharged,  and  the   share   due  by  the   other  undischarged 
sureties,  ceding  to  the  surety  called  upon  for  payment  his  claim 
against  such  undischarged  sureties.     For  instance,  five  sureties  who 
have  renounced  the  benefit  of  division,  bind  themselves  for  the 
payment  of  1,000Z. ;    two  of  them  are  released  by  the  creditor; 
from  one  of  them  the  creditor  demands  payment ;  the  creditor  can 
only  obtain  from  him  600Z.,  being  the  shares  of  the  three  sureties 
who  remain  bound ;  and  the  surety  who  pays  is  entitled  to  proceed 
against  the  remaining  sureties  for  payment  of  their  shares.    If  some 
of  the  sureties  have  become  insolvent,  the  creditor  is  not  bound  to 
reduce  his  claim  as  regards  the  surety  who  is  willing  to  pay,  and  the 
surety  must  bear  the  risk  of  the  insolvency  of  his  co-sureties.    In 
Chete  vs.  Bergh  (2  M.  17),  where  eight  sureties  engaged  in  a  mutual 
guarantee,  each  for  one-eighth  share,  and  two  of  the  sureties  became 
insolvent,  the  remaining  six  were  held  bound  to  each  other  in  one- 
sixth,  notwithstanding  the  guarantee  of  one-eighth.     Where  there 
are  two  sureties,  one  of  whom  pays,  and  the  other  becomes  insol- 
vent, the  former  must  claim  for  half  the  amount  on  the  insolvent 
estate,  and  cannot  sue  the  surety  who  became  insolvent  after  his 
rehabilitation  (Brink  vs.  Van  der  Riet,  1  M.  548)  (46,  1  §§  27—29). 

See  Serrurier  vs.  Langeveld  (1  M.  816) ;  Meyer  vs.  Schontiberg  (1  M.  6i5) ; 
CheU  vs.  Eksteen  (1  M.  71) ;  NeetMing  vs.  ffcmman  (1  M.  71);  Pothier  (Treaiim 
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an  OhUgiUions,  §  440) ;  Burge  (Law  of  Suretyship,  p.  348) ;  Yan  dor  Linden 
{In$titute$,  1,  15,  14) ;  Yan  Leeuwen  (Commentaries,  4,  4,  14 ;  2  KotzS,  p.  46) ; 
and  Byles  On  Bills  (p.  325). 

990.  According  to  Roman  Law,  a  cession  of  actions  could  only 
be  demanded  by  the  surety  before  making  payment  to  the  creditor  ; 
and  a  cession  after  such  payment  was  valueless.  In  other  words^ 
the  rule  was  that  no  such  cession  could  take  place  once  payment 
had  been  made,  and  the  debt  as  it  were  satisfied  thereby.  Everardus 
(Opinions^  §  1),  Pyrrhus  Maurus  (On  Suretyship,  2,  6,  6  §  1),  and 
Berlichius  (On  the  Digest,  Conclusiones  Practicae,  pt.  2,  22  §  66) 
are  of  opinion  that  this  rule  survived,  and  was  adopted  in  modem 
Continental  Law.  Grotius  (Introduction,  8,  8,  81 ;  Maasdorp^ 
p.  218)  states  that  "  a  surety  may,  before  payment,  but  not  after, 
demand  from  the  creditor  cession  of  the  right  which  he  has  against 
the  co-sureties  (benejicium  cedendarwm  actionum),  in  order  that  he 
may  recover  from  them  their  share  of  the  debt,  which  he  would 
otherwise  not  be  able  to  do.**  Groenewegen,  in  his  note  on  Grotius,. 
contents  himself  with  citing  the  authorities ;  but  Van  der  Keessel 
(§  606;  2nd  ed.  of  the  translation  by  Lorenz,  p.  176)  explains 
Cb-otius  as  follows :  '^  If  cession  of  action  has  been  made  after  some 
time  to  a  surety  who  had  paid  in  his  own  name,  he  may  legally  avail 
himself  of  it ;  but  if  he  had  paid  in  the  name  of  the  debtor,  the 
cession  would  be  unavailable,  at  least  as  against  a  co-surety  or  a 
third  party  holding  a  mortgage.*'  In  other  words.  Van  der  Keessel 
means  that  the  surety  may  claim  cession  either  before  or  after  paying, 
but  after  paying  only  if  he  pays  in  his  own  name.  Yoet  and  Van 
Leeuwen  (4,  4,  16 ;  2  Kotze,  46),  hold  without  distinction,  that  the 
surety  may  claim  cession  both  before  and  after  payment  to  the  creditor. 
Decker,  ''in  order  to  avoid  all  controversy,*'  draws  the  same  distinc- 
tion as  Van  der  Keessel.  Chief  Justice  Kotz6  quotes  these  views 
without  comment.  Apart  from  the  desire  to  remove  controversy, 
Decker  admits  that  the  view  of  Yoet  and  Yan  Leeuwen  is  the  better 
one,  for  it  is  unreasonable  that  a  surety  who  has  paid  the  whole 
cannot  claim  cession  of  action  after  payment  from  the  creditor 
against  the  co-sureties.  Yoet  says  that  the  view  which  he  supports 
is  to  be  sustained  on  the  ground  of  simplicity ;  and  sound  reasoning. 
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certainly  seems  to  favour  Yoet's  doctrine.  If  this  doctrine  holds 
then,  says  Yoet,  one  must  likewise  lay  down  the  rule  that  a  surety 
may  claim  cession  of  actions  from  the  creditor,  even  if  he  has 
renounced  the  benefit  of  cession  of  actions,  so  long  as  he  has  paid 
the  creditor  in  full  (46,  1  §  80). 

See  Rogerwn  vs.  Meyer  and  Beming  (2  M.  38)  ;  Akerman  vs.  Colonial  Chvem- 
ment  (N.  B.  1869,  pp.  141,  155) ;  Pothier  (Treati$e  on  Obligatiam,  g  365,  406) ; 
andDe  Beers  Mining  Board  yb,  Ohen  (1  G.  W.  E.  p.  103).  In  Stafford  vs.  Fass  d 
Co,  (8  N.  L.  B.  10)  it  was  laid  down  that  where  a  person  becomes  surety  for 
another,  the  surety  when  called  upon  to  pay  has,  in  general,  a  right  to  require 
the  creditor  to  cede  to  him  his  rights  of  action  against  the  principal  debtor.  So 
far  only  as  the  creditor  has  incapacitated  himself  from  making  such  oeesiou,  it 
may  be  a  good  defence  to  the  surety.  But  if  enough  remains  to  indemnify  the 
surety,  the  latter  is  not  discharged.  Horn  vs.  Loedolff  (1  M.  403)  laid  down  tiiat 
the  creditor,  when  suing  a  surety,  is  not  bound,  either  in  his  summons  or  declara- 
tion, to  offer  cession  of  action  to  the  defendant,  it  being  sufficient  for  him  to 
make  such  cession  when  thereunto  required.  This  was  followed  in  Lippert  <ft  Co, 
vs.  Van  Bensburg  (Buch.  1877,  p.  42). 

(8)  The  Riohts  op  a  Surety  against  the  Principal. 

991*  In  general,  a  surety  has  a  right  of  recourse  against  the 
principal  debtor  for  all  that  the  surety  has  been  compelled  to  pay 
the  creditor  on  account  of  the  suretyship.  This  recourse  is  had^ 
according  to  the  forms  of  Roman  Law,  by  means  of  an  action  of 
mandate,  where  he  has  stood  surety  on  the  principal's  mandate,  or 
by  means  of  an  actio  negotiorum  gestorum^  if  he  has  intervened 
without  a  mandate  in  the  transaction  of  the  principal's  affairs.  The 
surety  may  claim  not  only  what  was  due  to  the  creditor  and  paid  by 
him  (the  surety),  but  also  all  damages  resulting  from  the  fact  that 
the  principal  debtor,  on  due  payment  to  the  creditor,  did  not  release 
the  surety  from  his  obligation — unless  such  damage  has  been  sustained 
through  the  surety's  own  fault  (46,  1  §  81). 

See  Devenish  vs.  Johnstone  (2  M.  82);  fiyles  On  BilU  (p.  329);  CMe  vs. 
Eksteen  (1  M.  71);  and  Burge  (Law  of  Suretyship^  p.  357). 

992.  There  is  nothing  to  prevent  a  surety  stipulating  for 
remuneration  from  the  principal  debtor  on  account  of  his  surety- 
ship. Such  remuneration  may  be  conditional  on  the  happening  of 
a  certain  event.  But  an  agreement  in  the  nature  o{  alex  coTnuuacna 
— that  if  the  debt  be  not  paid  within  a  certain  time,  certam  money 
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or  property  belonging  to  the  principal  debtor  should  go  to  the  sarety 
in  the  place  of  the  debt — ^is  not  allowed,  ^n  agreement  that,  in 
case  of  non-payment  within  a  certain  time,  the  property  should  go 
to  the  surety  for  a  certain  price,  is  permissible,  for  that  is  in  the 
nature  of  a  conditional  sale,  and  not  a  pactum  commissorium, 

Bnrge  {Law  of  Suretyship,  book  4«  cc.  1  and  2,  pp.  357 — 3S0)  seems  at  first  sight 
to  hold  that  the  surety  is  not  entitled  to  remuneration.  But  in  reality  he  only 
treats  of  the  recourse  which  the  surety  has  for  actual  expenses  against  the 
principal  debtor. 

993.  A  surety,  says  Voet,  cannot  recover  what  he  has  expended 
from  the  principal  debtor,  if  he  has  stood  surety  for  a  person  against 
his  will  and  in  spite  of  such  person's  expressed  desire,  unless  and  in 
so  far  as  the  unwilling  principal  has  been  enriched  by  the  suretyship 
(8,  5  §  11).  If,  however,  it  is  clear  that  a  person  has  stood  surety 
with  the  intention  of  conferring  a  gift  {donandi  animo),  he  will  have 
no  recourse  against  the  principal.  In  like  manner,  if  a  person  has 
stood  surety  for  a  minor  contracting  without  his  guardian's  authority, 
or  without  mandate  for  one  who  is  naturally  (naturaliter)  bound  on 
his  obligation,  he  will  have  no  right  of  recourse.  In  the  same  way, 
the  right  of  recourse  will  be  lost  where  one  knowingly  stands  surety, 
on  the  mandate  of  another,  on  behalf  of  a  prostitute.  In  the  same 
way,  if  one  has  been  compelled  to  pay  more  than  the  nature  of  the 
3uretyship  demanded,  whether  through  wrongful  intent  on  the  part 
of  the  Judge  or  otherwise,  and  has  knowingly  neglected  the  remedy 
of  appeal  which  was  open  to  him,  he  cannot  recover  the  amount 
overpaid  by  him.  In  the  same  way,  he  cannot  recover  if  he  bas 
knowingly  omitted  to  plead  any  exception  or  defence  which  was 
open  to  the  principal  debtor  and  which  he  (the  surety)  might  have 
pleaded.  If  a  surety  has  agreed  to  pay  the  amount  of  his  surety- 
ship not  unconditionally,  but  has  taken  all  the  risk  of  the  debt  for 
which  he  has  intervened  upon  himself,  he  can  have  no  recourse  for 
what  he  has  paid.  In  this  case  the  surety  must  clearly  enter  into 
such  an  agreement  as  will  relieve  the  principal  debtor  from  the 
necessity  of  reimbursing  him.  The  surety  cannot  recover  from  the 
debtor  if  he  has  paid  the  debt  in  such  a  way  as  not  to  benefit  the 
principal  debtor,  in  so  far  as  he  has  made   payment,  not  to  the 
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creditor,  but  to  one  whom  he  (the  surety)  thought  to  be  the  creditor's 
agent,  whereas  he  was  not  the  creditor's  agent  (compare  Faure  vs.  Bos- 
man,  5  S.  9).  If  a  surety  pays  the  creditor,  and  fails  to  inform  the 
principal  debtor  thereof,  whereupon  the  principal  debtor  again  pays 
the  debt  to  the  creditor,  the  surety,  on  claiming  reimbursement  from 
the  principal  debtor,  may  be  successfully  resisted  in  his  claim  if, 
having  been  able  to  inform  the  principal  debtor,  he  failed  to  do  so — 
for  such  conduct  is  looked  upon  as  equivalent  to  fraud  in  law  (dolus) ; 
and  in  such  a  case  the  principal  debtor  will  do  his  legal  duty  to  his 
surety  by  ceding  to  him  his  repetitio  indebiti  (claim  against  the 
creditor  for  recovery  of  that  which  was  paid  when  not  due).  If,  on 
the  other  hand,  after  payment  by  the  principal  debtor,  his  surety 
again  pays  the  creditor,  being  ignorant  of  the  previous  payment,  he 
may  recover  from  the  principal  debtor  the  sum  paid  by  him  (the 
surety).  In  the  same  way,  if  the  surety  in  good  faith  pays  the  debt 
out  of  the  money  or  property  of  the  principal  debtor,  in  ignorance 
of  the  fact  that  the  principal  debtor  has  either  himself  paid  the  debt 
or  been  released  therefrom  by  the  creditor,  the  principal  debtor 
cannot  recover  from  the  surety.  Where  a  surety  has  indeed  paid 
the  creditor  what  the  principal  debtor  owed,  but  before  the  date 
when  payment  or  performance  was  due  by  the  principal,  the  surety 
must  delay  his  claim  until  the  day  when  the  principal  should  have 
paid  the  debt  (but  see  the  judgment  in  Neeihiing  vs.  Minnaar^  1  M» 
585,  from  which  Menzies,  J.,  dissented).  In  certain  cases,  again,  a 
surety  may  claim  from  the  principal  debtor  that  for  which  he  has 
stood  surety,  although  he  has  not  actually  paid  the  same ;  or  he 
may  at  any  rate  call  upon  the  principal  debtor  to  pay  the  creditor. 
This  may  happen  where  it  has  been  agreed  upon  at  the  beginning; 
or  where  the  surety  has  already  been  condemned  to  pay ;  or  where  the 
principal  debtor  is  in  failing  circumstances  {Copestake  vs.  Alexander, 
2  S.  G.  147).  This  may  happen,  too,  says  Voet,  where  the  surety 
has  delegated  (substituted)  his  own  debtor  to  the  creditor,  even  if 
the  latter  neither  pays  the  creditor  nor  is  solvent — ^for  such  delega- 
tion takes  the  place  of  payment;  or  where  the  creditor,  having 
regard  to  the  surety  personally,  has  given  him  a  discharge,  or 
bequeathed  the  same  to  him.     As  to  this  last  rule.  Surge  (Law  of 
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Suretyship^  p.  859)  draws  the  following  distinction,  which  appears 
reasonable :  ''  If  the  creditor  from  personal  regard  to  the  surety  has 
made  a  gratuitous  remission  of  the  debt,  the  surety  cannot  demand 
anything  from  the  principal  debtor  who  has  profited  by  this  remission, 
because  it  has  cost  the  surety  nothing.  But  if  the  remission  was 
made  as  a  recompense  of  services  which  the  surety  has  rendered  the 
creditor,  the  surety  may  require  to  be  reimbursed  the  amount  of  the 
debt  by  the  principal  debtor ;  for  in  this  case  it  has  cost  the  surety 
the  recompense  which  he  might  have  expected  for  his  services."  It 
follows  from  these  rules  that  if  the  creditor  has  admitted  that  the 
debt  has  been  paid  to  him  by  the  surety,  he  cannot  thereafter 
complain  that  the  amount  of  the  debt  has  not  been  received  by  him 
{non  numeratd  pecunia).  In  order  to  recover  indemnity  from  a 
principal,  a  surety  who  claims  to  be  entitled  to  the  same  must 
proceed  against  the  principal  debtor  by  action,  and  cannot  claim 
execution  against  the  principal  debtor  by  the  mere  force  of  a 
judgment  given  against  the  surety  himself — ^unless,  according  to 
Yoet,  the  agreement  of  the  principal  debtor  contains  a  clause  of 
voluntary  condemnation.  It  seems,  however,  that  parate  execution 
is  not  favoured  by  South  African  Law  (Eotz6's  Van  Leetmen,  vol.  2^ 
p.  408). 

See  Voet  (46,  1  §§  82—35) ;  Van  Leeuwen  {CommerdarteB,  4,  4,  16 ;  2  KoM^ 
p.  48);  and  8muU  v&  Neethling  (3  M.  287). 

(4)  Tesbonation  of  Subbtybhip. 

994,  Suretyship  is  ended  by  merger  {conjusio)^  where  a  principal 
debtor  or  a  creditor  succeeds  a  surety  (Van  der  Linden,  Institutes, 
If  14,  10 ;  Van  Leeuwen,  Commentaries^  4,  4,  16 ;  2  K.  48).  It  is 
ako  ended  by  lapse  of  time,  where  a  person  has  given  security  for  a 
certain  period,  and  the  addition  of  such  period  has  reference  to  the 
duration  of  the  suretyship  obligation — unless  the  surety  has  within 
that  time  been  called  upon  to  pay,  and  has  made  default,  in  which 
case  his  default  will  render  him  liable  to  pay  after  the  expiry  of  the 
period  fixed ;  or,  it  is  submitted  (following  Van  den  Berg  vs.  Malherbe, 
1  M.  429),  unless  the  principal  debtor  has  been  proved  to  have 
become  insolvent  within  the  year.     The  suretyship  period  may  also 
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be  fixed  so  as  to  depend  upon  the  duration  agreed  upon  for  the 
principal  obligation :  thus,  a  surety  may  agree  to  give  security  for  a 
lessee  who  has  a  five  years'  lease ;  and,  if  the  lease  is  renewed  at 
the  end  of  the  fifth  year,  the  surety  will  no  longer  be  bound,  unless 
he  makes  a  special  agreement  to  that  effect.     This  rule  is  put  in 
other  words  by  Van  der  Keessel  (§  500),  Van  der  Linden  (Oewy$dm, 
§  24),  Schorer  (§  807),  and  Garpzovius  {Legal  Deftnitiotu,  pt.  2, 
19,  6  and  7).    Where  the  principal  debt  is  translated  into  another 
by  novation,   the  debt  of   the   surety,   as  being  subsidiary  and 
collateral,    is    of    necessity   extinguished    (Van    Leeuwen,    Com- 
mentaries,  4,  4,  16;  2  K.  p.  48).      The  same  result  takes  place, 
if  the  principal  debt  has  been  extinguished  by  prescription.     If 
prescription  has  been  interrupted  as  against  the  principal  debtor 
by  demand  or  otherwise,  even  if  no  demand  or  other  interruption 
has  been  made   as  against  the   surety,  the  interruption  of  the 
prescription  against  the  principal  will  bind  the  surety  (Vinnios, 
Select  Questions,  2, 10,  pr. ;  Struvius,  On  the  Pandects,  46, 1  §  47). 
Where  a  principal  debtor,  having  committed  a  tort  or  delict,  has 
agreed  to  pay  a  certain  penal  sum  by  way  of  damages  for  the  tort, 
and  gives  a  surety  for  the  payment,  the  surety  will  be  liable  on  the 
death  of  the  principal  debtor,  for  an  acknowledgment  that  such  a 
sum  is  due  is  a  liquid  acknowledgment  of  debt ;  and  the  surety's 
heirs  will  be  bound  to  pay  this  as  well.     But  if  a  person  is  sum- 
moned in  an  action   of  damages  for  tort  {actio  injuriarum),  and 
has  given  a  surety  to  enter  appearance,  and,  after  the  date  of 
appearance,  dies  before  joinder  of  issue  {litis  contestatio),  or  if  snch 
delay  takes  place  that  there  might  have  been  joinder  of  issue,  the 
surety  is  discharged  by  the  death  of  the  principal  debtor ;  and  if 
the  principal  dies  before  the  date  on  which  appearance  is  to  be 
entered,  the  surety  is  likewise  discharged.     In  the  case  of  sureties 
for  an  indemnity  (that  is,  persons  who  give  security  for  that  which 
will  not  be  paid  by  or  realised  from  the  principal  debtor  or  ordinary 
sureties,  or  from  property  hypothecated  for  the  same  debt),  they  are 
regarded  as  released,  and  cannot  be  called  upon  to  pay  by  the 
creditor;  if  the  creditor  has  neglected  to  call  upon  the  principal 
debtor  for  payment  or  to  excuss  the  property  hypothecated,  at  a 


SURETYSHIP.  919 

time  when  he  (the  creditor)  was  able  to  do  so,  and  the  principal 
debtor,  after  such  neglect  by  the  creditor,  and  during  such  creditor's 
delay,  had  become  insolvent,  or  the  pledges  had  ceased  to  be 
available  for  excussion.  Such  surety  for  indemnity  (Jidejussor 
indemnitatis)  is  known  in  Dutch  Law  as  achterborg.  Where  such  an 
'{ichterborg  stands  surety  for  other  sureties,  and  renounces  the  benefit 
of  excussion,  he  will  not,  on  the  insolvency  of  the  principal  debtor, 
be  liable,  if  the  excussion  of  the  other  sureties  is  not  sufficiently 
proved  to  the  satisfaction  of  the  Court  (MuUer  vs.  Meyer,  1  M.  802; 
Dutch  Conmdtations,  vol.  4,  §  88).  The  essence  of  the  agreement 
made  by  a  surety  for  indemnity  is  that  the  amount  paid  by  or 
realised  from  those  for  whom  he  has  stood  surety  must  first  of  all 
be  proved,  for  it  is  only  then  that  the  extent  of  his  liability  for  the 
balance  can  be  ascertained.  The  same  rules  apply  to  ordinary 
sureties  who  have  not  renounced  the  benefit  of  order  or  excussion, 
or  who  have  not  forfeited  the  same.  A  surety  cannot  compel  the 
•creditor  to  call  upon  the  principal  debtor  to  pay,  or  to  sell  property 
pledged.  But  if  a  person  binds  himself  as  surety,  in  contemplation 
and  with  knowledge  of  the  fact  that  the  creditor  has  received  other 
-security  from  the  principal  debtor,  the  surety  will  be  discharged  if 
the  creditor  returns,  gives  up,  or  allows  the  principal  debtor  to 
dispose  of  the  security  under  which  the  surety  bound  himself  (Fan 
Ooaterzee  vs.  McRae^  1  M.  805).  As  we  have  seen,  a  surety  is  not 
xiischarged  by  the  principal  debtor's  insolvency ;  nor  by  the  fact 
that  besides  former  sureties  given  at  the  beginning  others  have 
thereafter  been  given ;  nor  by  the  mere  fact  that  a  person  has  been 
surety  for  a  very  long  time,  unless  he  is  bound  only  for  a  certain 
time,  or  his  obligation  has  been  prescribed.  A  mere  prorogation  or 
postponement  of  the  day  of  payment  is  not  a  novation,  and  does 
not  discharge  a  surety,  unless  it  is  a  prorogation  of  an  obligation 
contracted  for  a  particular  time  (Van  der  Keessel,  §  886 ;  Orotiui, 
8,  48,  4 ;  Maasdarp,  p.  887 ;  Schorer,  §  508). 

See,  as  to  the  tenninatioii  of  a  surety's  liability,  Yoet  (46,  1  H  ^ — ^^)  \  ^^^ 
Leeuwen  {Commentar%e»,  4,  4,  16—18 ;  2  £1  p.  48) ;  KciUi  vs.  Meyer  (1  M.  466) ; 
RU890UW  V8.  BUrman  (1  M.  338);  Borcherds  vs.  Onkruyi  (2  M.  69);  Duioiff$ 
Truttee$  vs.  Kock  and  Other  $  (2  M.  12);  Roger 9ony  N,  0.  vs.  Meyer  and  Beming 
<2  li.  50);  Overheek  vs.  Cloete  (1  M.  523) ;   Van  der  Byl  vs.  Munnik  (2  M.  73) ; 
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Horn  TS.  Loedolff{l  M.  403);  Colonial Govemment  yb. McDonald a/nd  Brtda  (2 }L 
28) ;  EagHe  yg.  Dunstan  (9  S.  G.  449) ;  In  re  BuUsinne  (1  M.  318) ;  Sotdh  Afrwn 
Bank  vs.  Forde  (4  S.  0.  287);  i?tt<W,  if»7<<m  &  Co.  yb.  I>o/%  (3  B.  D.  0.  551); 
and  Lucat  tb.  Fra$er  (11  0.  L.  J.  68).  In  the  last-named  ease,  as  in  othen,  it 
was  laid  down  that  the  liabilities  of  a  surety  must  be  strictly  interpreted.  Thw 
Decker  says  (note  to  Van  Leeuwen,  Commentaries^  4,  4,  17 ;  2  C  p.  48)  that  a 
surety  is  released  from  his  obligation  before  payment  or  discharge  of  ihe  deU, 
where  he  has  become  surety  for  a  judgment  in  the  first  instance,  and  the  ease 
is  proceeded  with  further,  either  by  way  of  compromise  or  on  appeaL  la 
WaUrmeyer  ys.  Theron  and  Meiring  (2  M.  14),  it  was  held  that  a  creditor  on  a 
notarial  bond  containing  a  general  mortgage  loses  his  right  of  preference  on  tii» 
principal  debtor's  estate  by  non-registration  of  the  bond,  and  also  releases  thereby 
the  debtor's  surety  for  the  preferent  daim.  See  also  Buuouw  vs.  Bierman  (1 IL 
338) ;  London  and  Souih  African  Bank  ys.  Behrena  (N.  B.  1869,  p.  189) ;  Btdcker 
and  SoM  ys.  Woods  (12  N.  L.  B.  358) ;  and  KoMva,  Meyer  (1  M.  466). 

The  position  of  a  guarantor  may  be  here  explained.  A  guarantor  is  practioaUy 
the  same  person  as  the  Boman  Law  terms  a  surety  for  an  indemnity-^  olto 
words,  he  guarantees  that  whateyer  part  of  the  debt  will  not  be  paid  by  the 
principal  or  realised  from  the  pledges  will  be  made  good  by  him  (the  guarantor). 
The  most  usual  form  of  this  contract  is  a  guarantee  of  the  credit  of  ancliher 
person.  The  binding  force  of  the  guarantee  will  depend  upon  the  form  of  worda 
used.  Merely  to  say :  '*  That  man  is  good  for  the  money,"  will  not  amount  to 
a  guarantee.  But  a  guarantee  will  be  constituted  by  the  words :  "  I  will  stand 
good  for  him.*'  A  letter  merely  calling  attention  to  and  quoting  a  statement 
made  by  a  third  person,  cannot  be  construed  as  a  personal  guarantee  againit 
the  writer  {Pearse  ys.  (hven  and  Collier,  6  N.  L.  B.  143).  Beoourse  against  a 
guarantor  cannot,  of  course,  be  had  until  there  has  been  c<»nplete  excnssMiP  d 
the  principal  debtor  or  of  the  thing  pledged  (Van  Leeuwen,  Commentaries,  4, 4, 
11 ;  2  JT.  45).  This  guarantee  is  to  be  distinguished  from  warranty  in  the  case 
of  sale,  which  is  sometimes  unscientifically  termed  guarantee  (Kota^^  VanLesawt^f 
yol.  2,  p.  143).  See  also  Burge  (Law  of  Suretyship,  pp.  20  et  segq.) ;  Oudtshoon 
FMic  School  ys.  White  (10  S.  0.  203);  Evans  ys.  Oakes  (N.  B.  1867,  p.  34); 
Oreen  ys.  Andrews  (10  N.  L.  B.  18) ;  Bank  of  Africa  ys.  Bowher  (5  N.  L.  B.  3S1) ; 
and  Peters  ys.  Shepstone  and  Another  (10  N.  L.  B.  35). 


CHAPTER  VI. 

htpothboation — ^iffortoaob  and  pleb0b. 

(1)  The  Contbaot. 

996t  There  is,  as  Colquhoun  (§  1461)  points  out,  some  doubt  as 
to  the  position  which  hypothecation  (using  the  term  in  the  widest 
sense,  as  embracing  both  mortgage  and  pledge — ^the  distinction 
between  which  will  presently  be  ascertained)  occupies  in  the  arrange- 
ment of  the  law.  The  Roman  lawyers  treated  hypothecation  as  a 
•contract,  their  reasoning  being  **  that  a  contract  exists  between  the 
parties  that  a  certain  thing  shall  be  granted,  or  a  grant  understood 
of  a  right  on  the  object  pledged,  as  a  security  for  an  outstanding 
debt,  and  it  is  said  to  be  r^,  because  all  those  contracts  are  such  which 
are  perfected  by  the  delivery  of  a  thing.  .  .  .  But  it  is  not  termed  a 
real  contract,  because  it  gives  a  jtM  in  r^,  for  no  contract  gives  other 
than  actio  personalis.**  From  another  point  of  view  hypothecation 
is  regarded  not  as  a  contract,  but  as  a  quasi-contract.  That  is,  in 
many  cases  parties  do  not  directly  agree  to  constitute  an  hypotheca- 
tion over  property,  but  the  right  of  hypothecation  arises  by  operation 
of  law  as  a  consequence  of  some  other  contract  between  the  parties. 
This  takes  place  in  the  case  of  tacit  hypothecs,  as  will  be  seen 
later  on. 

996.  The  hypothecary  right,  or  jus  pignoris^  is  defined  (Thibaut, 
System  des  Pandekten  Rechts)  as  ''  a  real  right,  attaching  on  a  thing 
belonging  to  another,  granted  to  a  creditor  as  security  for  his  claim." 
This  hypothecary  right  embraces  the  two  divisions  known  as  pignus 
(pledge)  and  hypotheca  (mortgage).  Pignus  or  pledge  Voet  defines 
as  a  contract  attached  to  the  thing  which  is  the  subject  of  pledge, 
whereby  the  possession  of  the  thing  passes  to  the  creditor.  Hypotheca 
or  mortgage  is  a  pactum  praetorium^  whereby  a^  in  re  (real  right) 
is  constituted  in  favour  of  a  creditor  in  security  of  what  is  due  to  the 
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creditor,  while  the  possession  is  not  transferred  to  the  creditor.  The 
real  distinction  between  iaq  two  forms  of  hypothecation  lies  not  so 
much  in  the  fact  that  pigniu  applies  simply  to  movables,  and  hypotheca 
to  immovables,  for  a  movable  can  be  hypothecated  or  mortgaged, 
while  immovable  property  can  be  pledged  according  as  possession  is 
or  is  not  given  to  the  creditor ;  but  in  the  fact  that  pignui  or  pledge 
can  be  made  available  by  the  creditor  without  judicial  intervention, 
as  the  remedy  is  in  his  own  hands,  whereas  an  hypothec  or  mortgage 
can  be  realised  only  by  means  of  an  action  {Colquhaun,  §  1468).  So 
far  as  the  contract  of  hypothecation  is  concerned — as  distinguished 
from  the  hypothecary  right  which  results  by  operation  of  law — ^no  one 
can  be  compelled  to  enter  into  the  same,  unless  he  has  previously 
expressly  promised  to  do  so,  or  unless  he  is  compelled  to  do  so  by 
law,  or  by  judicial  decree  (20,  1  §  1). 

See  McCarthy  vs.  Newton  and  Another  (4  S.  66). 

997.  Mortgage  is  divided  into  general  mortgage  and  special 
mortgage.  This  division  has  reference  not  only  to  hypothecation 
by  contract,  but  also  to  hypothecation  by  operation  of  law.  Oeneral 
mortgage  is  an  hypothecation  of  one's  property  in  general ;  special 
mortgage  is  an  hypothecation  of  particular  property  (res  singularis), 
which  may  include  particular  collections  (unwer$iUUes)  of  things. 
As  a  general  rule,  not  only  the  things  mentioned  in  the  deed  of 
mortgage  are  understood  to  be  hypothecated,  but  the  fruits  or 
produce  of  the  things  mortgaged.  In  Standard  Bank  vs.  Odm- 
daaVi  Trustees  (6  S.  C.  885),  Smith,  J.,  said :  **  Van  Leeuwen  says 
that  pledge  is  an  agreement  by  which  we  deliver  something  to 
another  as  security  for  his  claim.  It  is  either  the  giving  in  pledge 
of  movable  property,  or  hypothec  and  mortgage  by  which  immovable 
property  is  bound,  without  actual  delivery ;  but  these  terms  are 
generally  used  without  distinction.  Yoet  says  that  in  the  case  of 
property  specially  pledged,  the  law  is  that  the  fruits  are  as  a  conse- 
quence also  bound,  although  this  is  not  expressly  done ;  but  not, 
however,  in  the  same  way.  For,  if  they  are  gathered  after  litis 
cantestatio  (joinder  of  issue),  they  are  beyond  all  controversy  liable 
for  the  creditor's  debt,  if  the  principal  thing  is  of  less  value  than  the 
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debt.  But,  if  they  are  gathered  after  litis  contestation  they  are  only 
liable  so  long  as  they  are  in  existence  and  if  the  principal  thing  is 
not  sufficient.  Matthaeus  is  to  the  same  effect.  The  mortgagee's 
right  to  the  fructvs  being  clear  from  the  authorities,  the  only 
question  is  whether  rent  is  included  in  that  term.  •  .  .  There  seems 
to  be  no  doubt  that  the  jurists  considered  thAt  fructus  included 
fructas  naturales  nndfructus  civiles,  and  that  the  latter  included  rent.'* 
De  Villiers,  C.J.,  said :  ''  If  a  creditor  has  a  first  special  mortgage 
upon  a  farm  belonging  to  the  estate  of  an  insolvent,  he  is  entitled,  as 
against  a  prior  general  mortgage,  to  the  rents  and  profits  issuing  out 
of  such  farm,  after  the  date  of  the  sequestration,  not  exceeding  the 
amount  due  under  his  bond."  Besides  fruits,  progeny,  and  other 
produce,  the  accessions  to  a  thing  are  considered  to  be  included  in  a 
mortgage.  Thus,  the  increase  of  a  land  by  alluvion  will  be  subject 
to  the  hypothecation.  Where  an  article  of  metal  or  some  other 
composition  is  pledged,  and  while  the  pledge  lasts  the  article  is 
converted  into  something  else,  the  new  article  will  also  be  subject 
to  the  pledge.  In  the  same  way,  if  a  house  which  is  mortgaged  be 
burnt  down,  and  a  new  house  be  erected  on  the  same  spot,  it  will  be 
subject  to  the  mortgage.  So,  in  Oberholater  vs.  Freeman  (2  M.  846), 
it  was  held  that  a  mortgage  of  lands  extends  to  all  buildings  erected 
on  the  land  after  the  date  of  the  bond  (20,  1  §§  2— 5). 

998*  General  mortgage  embraces  both  present  and  future  property^ 
Such  general  mortgage  may,  in  the  same  way  as  special  mortf^age,  be 
imposed  by  contract  or  by  operation  of  law*  The  property  mort- 
gaged may  be  movable,  immovable,  or  incorporeal.  A  general 
mortgage  will  not  include  fideicommissary  (trust)  property,  which 
the  mortgagor  (fiduciary)  has  to  hand  over  to  another  person, 
although  the  fiduciary  is  understood  to  mortgage  the  fruits  to  be 
reaped  by  him  during  the  continuance  of  the  trust  (20,  1  §§  6 — 8). 

999.  Although,  in  Roman  Law,  mortgage  of  both  movable  and 
immovable  property  could  be  effected  by  a  private  or  underhand 
instrument,  in  Roman-Dutch  Law  a  distinction  is  made  between 
movable  and  immovable  property.  It  was  laid  down,  in  Discount 
Bank  vs.  Dawes  (1  M.  880),  that,  according  to  Roman-Dutch 
Law,  after  the  promulgation  of  the  Placaat  of  1665 — (1)  no  public 
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instrument,  containing  a  clause  of  general  hypothecation  of  movables, 
was  entitled  to  any  preference  whatever,  unless  payment  of  the  fortieth 
penny — 2^  per  cent. — on  the  amount  of  the  debt  had  been  made 
when  the  instrument  was  passed  ;  (2)  all  hypothecs  over  immovable 
property,  in  order  to  be  entitled  to  any  preference,  must  not  only 
have  paid  the  fortieth  penny — 2^  per  cent. — but  must  also  have  been 
registered  in  the  public  register  of  deeds  ;  (8)  registration  of  general 
hypothecs  is  not  required  by  the  law,  or  practice  of  Holland,  in  order 
to   be  eifectual  over  movable  property  ;   (4)  the  provision  of  the 
Placaat  of  1665,  being  purely  local  in  its  application,  does  not  form 
part  of  the  law  of  Cape  Colony,  and  payment  of  the  fortieth  penny 
— 2i  per  cent. — is  therefore  not  essential  to  the  validity  of  a  mortgage 
in  Cape  Colony:  and,  it  b  submitted,  throughout  South  Africa; 
(6)  according  to  the  law  of  Cape  Colony,  the  registration  of  general 
mortgages  over  both  movable  and  immovable  property,  or  one  or  tbe 
other,  is  essential  to  the  validity  of  such  mortgages.     Briefly,  then, 
Koman-Dutch  Law  requires — (a)  in  the  case  of  general  mort^e 
of  immovables,  both  registration  and  payment  of  the  duty ;  (b)  iu 
the  case  of  general  mortgage  of  movables,  payment  of  the  daty. 
South  Afiican  Law  requires — (a)  registration  in  the  case  of  general 
mortgage  of  either  immovable  or  movable  property ;  (6)  but  not 
payment  of  duty  to  validate  a  general  mortgage  as  against  other 
creditors.     According  to  Roman-Dutch  Law,  a  general  mortgage  of 
all  property  had  to  be  passed  before  a  Court ;  but  by  the  general  law 
and  practice  of  South  Africa  all  mortgages,  general  or  special,  secure 
validity  and  preference  by  registration  by  the  Registrar  of  Deeds. 
Ac(*ording  to  Roman- Dutch  Law,  such  registration  is  not  neces- 
sary in  the  case  of — (1)  debts  contracted  in  favour  of  the  Orphan 
Chamber — in  South  Africa  known  as  the  Office  of  the  Master  of  a 
Supreme  Court ;  (2)  tacit  and  legal  hypothecs ;  (8)  bottomry  bonds ; 
(4)  pledges  of  movable  property  where  delivery  to  the  creditor  has 
taken  place ;  and  (6)  mortgages  in  favour  of  the  seller,  effected  at  the 
time  of  the  sale  of  immovable  property,  for  the  price  thereof — known 
as  hiatingen  (Van  der  Keesself  §  427).     In  South  Africa,  kuMtingen 
are   by  custom    registered — it   would   seem  as  special  mortgages. 
Otherwise,  to  secure  validity  and  preference,  all  mortgages  most 
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be  registered.  A  bond,  if  registered,  will  even  have  validity 
and  preference  where  it  purports  to  be  in  respect  of  uncertain 
amounts  to  be  advanced  in  future,  and  which  contains  both  a 
general  and  special  mortgage  (In  re  Carter^  2  M.  885).  According 
to  Voet,  if  the  Registrar  of  Deeds  through  negligence  or  fraud 
omits  any  formalities  necessary  to  the  due  registration  of  a  mort- 
gage bond,  he  will  be  liable  in  damages  to  a  creditor  who  has 
thereby  lost  his  right  of  mortgage  and  hj'pothecation.  As  to 
movables,  we  have  seen  that  a  pledge  accompanied  by  delivery 
does  not  require  registration  to  secure  validity.  A  mere  agree- 
ment, however,  by  the  debtor  that  he  will  retain  the  pledged 
movables  in  his  hands,  without  registration,  will  not  make  the 
pledge  effectual.  In  order  to  have  validity  without  delivery  as 
ai^ainst  a  debtor  and  other  concurrent  creditors,  a  pledge  of 
movables  in  Roman-Dutch  Law  must  be  made  by  notarial 
deed  duly  registered  (FrancU  vs.  Savage  and  Hill^  Eotze's  Rep. 
1881—84,  p.  87).  In  Hare  vs.  HeatWe  Trustee  (8  S.  C.  82),  De 
Villiers,  CJ.,  said :  ''  On  looking  closely  into  the  law  of  Holland, 
we  find  that  there  were  two  modes  of  effectually  mortgaging 
movable  property,  namely,  by  means  of  a  pledge  accompanied  by 
delivery,  and  by  means  of  a  notarial  bond,  without  delivery.  Until 
the  debt  owing  to  him  was  discharged  the  pledgee  to  whom  the 
pledged  articles  had  been  delivered  stood  in  the  same  position 
towards  the  debtor  and  his  creditors  as  a  purchaser  to  whom  delivery 
has  been  made.  The  mortgagee,  on  the  other  hand,  in  whose  favour 
a  notarial  bond  had  been  passed  but  without  delivery,  had  no 
greater  security  than  was  afforded  by  the  personal  honesty  of  the 
debtor.  He  took  his  mortgage  subject  to  all  prior  special  or  general 
hypothecations  affecting  the  property,  and  if  the  debtor  chose  after- 
wards to  alienate  the  property,  or  even  if  the  property  was  judicially 
attached  at  the  suit  of  another  creditor,  the  mortgagee  lost  his 
rights  of  preference  pro  tanto.  But  as  far  as  the  concurrent 
creditors  were  concerned  he  might  in  a  eoncwrtus  creditorum  claim 
a  preference  to  the  extent  of  the  value  of  the  mortgaged  articles  in 
the  possession  of  the  debtor  or  his  trustee  in  insolvency.*'  This 
is  the  Roman-Dutch  Law ;  but  the  further  safeguard  of  registration 
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has  been  made  indispensable  in  the  Gape  Colony.  It  was  said  m 
the  same  case  :  "  As  regards  notarial  bonds  of  movables,  the  law 
of  Ceylon,  following  the  older  Dutch  Law,  gives  them  validity, 
even  without  registration,  as  against  the  insolvent  debtor  and  the 
concurrent  creditors.  Our  [Cape]  Law,  following  the  later  Dutch 
Law,  gives  them  this  validity  only  after  due  registration  with  the 
Begistrar  of  Deeds.*'  Notwithstanding  apparent  expressions  to  the 
contrary  in  Francis  vs.  Savage  and  HUl,  and  Meyer  vs.  Botha  and 
Another  (Kotze's  Rep.  1881 — 1884,  p.  47),  it  seems  that,  apart  from 
local  statute  law,  the  same  view  of  the  Roman-Dutch  Law  is  adopted 
in  the  Transvaal  as  in  Cape  Colony.  With  reference  to  the  rule 
mobUia  nan  habent  sequelam  it  was  decided  in  Coaton  vs.  Alexander 
(Buch.  1879,  p.  17),  that  where  a  purchaser  buys  articles  with  a 
knowledge  that  they  have  been  pledged,  he  has  no  greater  right 
against  the  pledgee  in  regard  to  the  articles  pledged  than  the 
pledgor  himself  would  have  had.  This  rule  ''  only  applied  where 
the  debtor  had  parted  with  the  goods,  or  with  the  right  to  the 
possession  of  the  goods  tittUo  oneroso  "  {Hare  vs.  Heath's  Trustee^ 
8  S.  C.  85).  The  converse  effect  of  the  rule  is  felt  where  the 
articles  pledged  remain  with  the  pledgor,  and  there  is  neither 
registration  nor  a  notarial  bond.  In  that  case  the  pledgee  cannot 
claim  any  right  of  preference  as  against  purchasers  from  or  other 
creditors  of  the  debtor  (20,  1  §§  9—12). 

The  rules  of  South  African  Law  on  the  subject  may  be  summarised  as  follows: 
(1)  mortgages  of  immovable  property,  whether  general  or  special,  must  be 
registered;  (2)  pledges  of  movable  property,  accompanied  by  delivery,  art 
valid ;  (3)  pledges  of  movable  property  by  registered  notarial  deed  are  valid 
without  delivery,  so  far  as  those  movables  are  concerned. 

The  Cape  Law  on  the  mode  of  registration  of  mortgages  is  to  be  found  in  the 
Proclamation  of  June  19th,  1714  ;  Proclamation  of  May  23rd,  1806;  Proclama- 
tion of  January  SOth,  1818;  Proclamation  of  May  9th,  1823;  Ordinance  of 
January  19th,  1828 ;  Ordinance  of  Augus«t  28th,  1844  ;  Ordinance  of  October  3rd, 
1846  (No.  27) ;  Act  3,  1865  (§  16) ;  and  Act  39,  1877  (§  29). 

The  Transvaal  Law  on  the  subject  is  contained  in  Proclamation  No.  10, 1902» 
and  the  Begulations  thereunder. 

The  registration  of  bonds  in  the  Orange  Biver  Colony  is  regulated  by  chapter  57 
of  the  Law  Book  of  the  late  Orange  Free  State  (Law  relating  to  B^istration  of 
Deeds),  Wetboek,  p.  357.  The  law  is  practically  the  same  as  that  of  the  TransyaaL 
The  registration  of  bonds  in  Natal  is  regulated  by  Ordinance  2,  1846;  Law  ]6» 
1875;  Law  19,  1872;  and  Law  19,  1884. 
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Ab  to  what  oonstitates  a  valid  pledge,  see  Van  d$  Venter  ys.  Mass  and  Wehb  (4 
E.  D.  0.  222 ;  deciding  that  a  written  agreement  of  pledge  of  movable  property, 
followed  by  delivery  and  possession,  creates  a  valid  hypothec  over  the  property, 
which  is  not  defeated  by  a  temporary  loan  of  the  property  pledged,  the  property 
being  returned  to  the  custody  of  the  pledgee  before  any  judicial  process  is  taken 
out  against  it) ;  Van  der  Merwe  ys,  Blumherg  (2  0.  L.  J.  98) ;  Mangold  Brothers  vs. 
EskeU  (3  S.  C.  48) ;  Natal  Bank  vs.  Martinis  <fe  Co.  (0.  E.  Transvaal,  1895,  p.  176); 
Tatham  vs.  Andree  (1  Moo.  P.  0.  C,  N.  8.  p.  386) ;  Fayn  vs.  Yates  (9  S.  0. 
494) ;  Louw  vs.  Andrews  (7  0.  T.  E.  40) ;  In  re  Carter  (2  M.  335  and  341)  ; 
Neethling  vs.  Blammestein's  Trttstees  (3  M.  276) ;  Orson  vs.  Reynolds  (2  A.  0.  E. 
102);  CCaUaghan's  Assignees  vs.  Cavanagh  (2  S.  G.  122;  deciding  that  if  a 
servant  has  goods  of  his  master  in  his  possession,  and  by  a  subsequent  contract 
of  pledge,  the  property  is  intended  to  be  passed  to  the  servant,  there  need  not  be 
an  actual  fresh  delivery) ;  Chuest  vs.  Le  Roex^s  Trvstees  (5  S.  G.  119) ;  Heydenrych 
vs.  FouTie  (6  G.  T.  EL  400);  Bank  of  Africa  vs.  O'Connor  (5  C.  L.  J.  97); 
Heydenrych  vs.  Saber  and  Others  (17  C.  L.  J.  68) ;  Cholwich  vs.  Penny  (5  E.  D.  0- 
270 ;  deciding  that  whether  a  transaction  is  one  of  sale  or  of  pledge  is  to  be 
determined  not  from  the  use  of  the  words  *'  sale  "  or  **  pledge,"  but  from  the 
real  nature  of  the  contract) ;  and  Thomson  &  Co,  vs.  Oooderson  (2  G.  W.  E.  57 ; 
1  C.  L.  J.  50). 

As  to  the  r^giBtration  of  mortgages,  see  Collins,  N,  0.  vs.  Hugo  and  Another 
(Hertzog,  p.  203) ;  In  re  Blarney  (19  N.  L.  E.  65) ;  Ttuentyman's  Trustees  vs. 
Botma  (6  S.  C.  126) ;  In  re  Carter  (3  M.  233) ;  Ebden  vs.  Trustee  of  Long  &  Co. 
(3  8.  11) ;  Bussouw  vs.  Bierman  (1  M.  338) ;  Meyer  vs.  Deneys  (1  M.  434) ;  KotzS 
vs.  Meyer  (1  M.  466) ;  Meyer  vs.  Low  (2  M.  9) ;  Watermeyer  vs.  Theron  and 
Another  (2  M.  14) ;  In  re  KotzS  (2  M.  67) ;  Brink  vs.  Joubert  (1  M.  371) ;  In  re 
Lutgens  (2  M.  312) ;  8mit  vs.  Jurgens  (2  M.  329, ;  In  re  Carter  (2  M.  385) ;  In  re 
Pallas  (2  M.  343) ;  Smuts  vs.  Stadk  (1  M.  297);  and  Haupt  vs.  Hancock  (2  M. 
347). 

As  to  the  general  nature  of  the  contract  of  mortgage,  and  the  mode  in  which 
it  should  be  interpreted,  see  Oberholster  vs.  Holtman  (2  M.  346)  and  Kitshoff  vs. 
Daly's  Trustees  and  Others  (5  S.  218). 

As  to  the  liability  of  the  Eegistrar  of  Deeds  for  damages,  see  Cape  of  Oood 
Hope  Bank  vs.  Fischer  (4  S.  C.  368). 

1000*  Where  a  special  hypothec  on  immovable  property  has 
been  duly  constituted,  the  effect  thereof  attaches  to  the  property 
itself  in  such  a  way  as  to  constitute  a  burden  on  the  property,  no 
matter  who  may  be  the  possessor  thereof,  and  by  whatsoever  title 
he  may  hold  it.  Nor  does  it  matter  whether  the  possessor  knows 
or  is  ignorant  of  the  mortgage.  In  short,  the  mortgagee  may  claim 
satisfaction  of  his  mortgage,  or,  in  default  thereof,  may  ask  that  the 
property  mortgaged  be  declared  executable,  no  matter  who  may  be 
the  possessor  or  occupier.  So  far  as  movables  are  concerned,  if 
the  creditor  to  whom  they  have  been  pledged  by  delivery  loses  his 
possession  of  them,  and  they  are  pledged  or  sold  to  others,  the  first 
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pledgee  loses  his  right  of  preference ;  but  not,  as  we  have  seen,  if 
the  movables  are  merely  lent  by  the  pledgee,  and  have  not  been 
judicially  attached  by  other  creditors.  In  the  same  way,  if  the 
movables  pledged  have  again  come  into  the  debtor's  possession,  they 
will  fall  into  his  general  estate  upon  his  insolvency,  and  the  creditor 
will  lose  his  preference.  So  far  as  general  mortgage  of  immovables 
is  concerned,  Voet  states  the  Roman-Dutch  Law  to  be  that  the 
general  mortgagee  cannot  hold  the  property  subject  to  the  mortgage  if 
it  has  been  transferred  bond  fide  by  an  onerous  title,  but  may  do  so  if 
it  has  been  transferred  subject  to  a  lucrative  title  (20,  1  §§  14 — 16). 

lOOL  Where  a  debtor  hypothecates,  whether  generally  or  specially, 
debts  due  to  him  by  others,  the  creditor  to  whom  the  debts  have 
been  pledged  may  recover  them  without  any  special  cession  of 
action  (20.  1  §  17). 

See  Yan  Leeuwen  {Commentaries,  5,  7,  9;  2  K.  p.  398). 

1002.  Since  hypothecation  is  accessory  to  the  principal  obliga- 
tio.n,  it  follows  tliat  where  a  debtor  owes  something  to  a  certain 
person,  and  has  made  a  promise  of  payment  in  favour  of  the  creditor 
or  a  third  party  in  the  alternative,  he  cannot  validly  constitute  an 
hypothecation  in  favour  of  such  third  party  to  secure  the  debt. 
Hypothecation  may  be  accessory  to  an  obligation  which,  according 
to  the  distinctions  of  Roman  Law,  is  both  natural  and  civil,  or  only 
natural  {Standard  Bank  vs.  Moreland,  4  N.  L.  R.  108).  A  person 
may  constitute  a  mortgage  on  his  own  property  in  security  of  his 
own  debt  or  that  of  another  person.  An  hypothecation  may  be 
constituted  in  favour  of  the  principal  debt  or  of  an  accessory 
obligation — such  as  a  penal  stipulation,  or  suretyship.  An  hypothe- 
cation may  even  be  held  good  where  the  principal  obligation  is 
ineffective:  for  instance,  if  a  guardian  sells  immovable  property 
belonging  to  his  ward  without  an  order  of  Court,  and  mortgages  his 
own  property  in  security  for  the  fulfilment  of  the  agreement  of  sale, 
the  mortgage  will  hold  good  and  bind  the  guardian,  although  the 
mortgagee  cannot  claim  transfer  of  the  minor's  property.  Where  a 
creditor  has  a  personal  light  of  action  against  each  of  the  heirs  of 
a  debtor,  one  of  whom  pays  to  the  creditor  his  share  of  the  debt, 
and  the  original  debtor  had  hypothecated  his  property  in  security 
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of  the  debt,  the  heir  who  has  paid  will  be  liable  equally  with  the 
other  heirs  to  a  cessionary  of  the  mortgage,  to  whom  the  creditor 
has  ceded  the  same,  for  hypothecation  is  indivisible.  As  we  have 
seen,  a  pledge  or  mortgage  may  be  constituted  in  favour  of  a  debt 
which  is  conditional,  or  which  is  to  become  due  in  the  future  {In  re 
Carter^  2  M.  885).  A  mortgage  or  pledge  may  be  given  to  protect 
a  purchaser  of  property  from  eviction,  or  in  security  of  a  debt  wholly 
uncertain  and  still  to  be  contracted.  In  the  latter  case  the  hypothec 
only  operates  from  the  time  when  the  debt  shall  have  been  con-^ 
tracted.  Any  special  covenants  that  are  lawful  and  in  accordance 
with  public  policy  may  be  annexed  to  a  contract  of  hypothecation — 
such  as  an  agreement  that  the  pledge  shall  not  be  redeemed  within 
a  certain  time,  that  the  destruction  of  the  thing  pledged  shall  dis- 
charge the  debtor,  and  the  like.  The  parties  may  agree  that  the 
creditor  shall  appropriate,  in  payment  of  the  debt,  the  interest,  rent, 
or  produce  of  the  thing  or  property  mortgaged.  So,  where  a  clause 
in  a  deed,  whereby  title-deeds  of  a  house  were  deposited  in  pledge 
with  plaintiffs,  provided  that  it  should  be  lawful  for  them  to  receive 
the  interest,  dividends,  rents,  and  profits,  if  any,  accruing  on  the 
bonds,  shares,  title-deeds,  and  other  securities  mentioned  in  the- 
schedules  to  the  deed,  it  was  held  that  this  had  the  effect  of  creating 
an  assignment  of  the  rents  of  the  house  in  favour  of  the  plaintiffs,, 
which  was  not  defeated  by  a  deed  of  assignment  (to  which  the 
plaintifb  were  parties)  conveying  the  debtor's  estate  to  trustees  in 
trust  for  creditors  (PhiUips  and  King  vs.  Norton's  Trustees,  2  M. 
869).  The  parties  may  agree  that,  if  the  debt  be  not  paid,  the 
creditor,  or  a  surety  who  pays  the  debt,  may  take  over  the  property 
pledged,  as  purchased  at  a  fair  price  ;  or  they  may  agree  that  if  the 
debt  be  not  paid  the  creditor  shall  or  may  sell  the  pledge.  Where 
a  notarial  bond-holder  was  lawfully  entitled  to  retain  possession 
(which  he  had  acquired  before  the  debtor's  insolvency)  of  the 
pledged  property  as  against  the  trustee  of  the  debtor's  insolvent 
estate,  and  there  had  been  an  undisputed  valuation  of  the  security 
and  the  proof  of  the  debt,  it  was  held  that  the  pledgee,  having  (in 
terms  of  the  Insolvent  Ordinance)  acquired  the  security  in  lieu  of 
the  valuation  of  his  debt,  was  as  much  owner  of  the  security  as  he 
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had  been  of  the  claim  which  the  security  had  replaced,  and,  being 
in  the  position  of  an  owner  of  the  pledged  property,  could  proceed 
to  sell  that  property  independently  of  the  trustee  in  insolvency  {In  re 
Cakes,  2  N.  L.  R.  8 ;  see  also  In  re  Wilson,  6  N.  L.  R.  281).  The 
parties  may  also  agree  that  the  debtor  shall  not  sell  the  hypothe- 
cated property.  The  parties  may  agree  that,  instead  of  receiving 
interest  on  the  debt,  the  creditor  shall  use  the  hypothecated  pro- 
perty until  the  debt  has  been  paid;  which  use  may  include  the 
right  of  selling  the  fruits  or  property,  if  it  be  land  that  is  mortgaged, 
or  of  appropriating  dividends  where  shares  are  pledged.  This 
transaction  is  known  as  a  pactum  antichreseos.  Voet  is  of  opinion 
that  under  a  pactum  antichreseos  the  creditor  cannot  take  fruits, 
rent,  or  produce  to  a  larger  amount  than  the  amount  of  interest  due 
on  the  debt.  Where  the  use  or  usufruct  is  uncertain,  or  cannot  be 
assessed  at  a  precise  value,  the  agreement  cannot  on  that  account 
be  rescinded.  In  the  same  way,  it  is  quite  lawful  to  stipulate  that, 
in  lieu  of  interest,  the  creditor  shall  live  in  a  house  mortgaged  to 
him.  In  both  Roman  and  Roman-Dutch  Law  an  agreement  which 
amounts  to  a  pactum  commissorium  or  lex  commissoria  is  reprobated; 
such  as  an  agreement  that,  on  non-payment  of  the  debt  within  a 
<;ertain  time,  the  pledge  shall  remain  with  the  creditor  in  lieu  of 
the  debt,  absolutely,  and  not  as  purchased  at  a  fair  valuation.  Bat 
sjx  agreement  that  the  pledge  shall  be  taken  over  at  a  fair  valuation, 
in  case  of  non* payment,  by  the  creditor  or  a  surety,  does  not  amount 
to  a  pactum  commissorium,  and,  as  we  have  seen,  is  valid.  An 
agreement  that  the  creditor  shall  take  in  payment  of  his  claim 
whatever  the  hypothecated  property  realises  on  sale,  no  matter 
whether  the  amount  so  realised  be  more  or  less  than  the  actual 
amount  of  the  debt,  is  unlawful ;  so  is  an  agreement  that,  if  the 
debt  be  not  paid  within  a  certain  time,  the  debtor  shall  cede  and 
transfer  the  pledged  property  to  the  debtor  in  full  ownership  (in 
which  case,  notwithstanding  such  cession,  the  debtor  may  afterwards 
redeem  the  pledged  property  by  tendering  the  amount  of  the  debt). 

See  Voet  (20,  1  §5  18—27)  ;  Grotius  (IniroducHon,  3,  8,  6 ;  Maa$dorp,  p.  229) ; 
Van  Leeuwen  (CammentarieB,  4,  12,  6 ;  2  iT.  p.  87);  Oolquhoun  ($  1478); 
and  McKerune  vs.  McDoneU  (5  N.  L.  B.  245). 


HTPOTHBCATION — MORTOAGB  AND  PLEDGE.  981 

1003.  There  are  certain  oases  in  which  mortgages  cannot  be 
effected  without  special  leave  of  a  Court  having  competent  jurisdic- 
tion. As  a  general  rule,  the  property  of  minors  cannot  be  mort- 
gaged without  judicial  decree  (Decker,  note  to  Van  Leeu wen's  Coth- 
mentarieSf  4,  12,  4;  2  K.  p.  85).  This  rule  has  been  expressly 
adopted  by  legislation  throughout  South  Africa  (as  in  Cape  Colony, 
by  Ordinance  106,  1888,  §  24,  which  prohibits  the  mortgaging  of 
immovable  property  belonging  to  a  minor,  by  tutors  testamentary 
or  dative,  or  curators  nominate  or  dative,  without  the  authority  of 
the  Supreme  Court  or  a  Judge  thereof).  So  even  a  father,  as 
natural  guardian,  has  no  authority,  without  the  permission  of  the 
Court,  to  hypothecate  by  bond  landed  property  belonging  to,  and 
registered  in  the  name  of,  his  minor  child  {TroUip  vs.  Harper,  8 
£.  D.  C.  240).  Where  a  bond  has,  without  the  consent  of  a  Judge 
of  the  Supreme  Court,  been  passed  upon  property  registered  in  the 
name  of  a  minor,  it  will  not  be  regarded  as  ipso  facto  null  and  void, 
but  the  Court  will  inquire  whether  the  passing  of  the  bond  was  for 
the  benefit  of  the  minor  or  not,  and  if  it  was  for  his  benefit  the 
Court  will  not  set  aside  the  bond  (McCabe  vs.  Staples,  1  C.  L.  J. 
284;  as  to  leave  to  mortgage  see  also  Michau  vs.  Louw  and  De 
ViUiers,  4  S.  118;  In  re  Mimtrs  FitcheU,  6  C.  T.  R.  116;  and 
In  re  Bltmmestein,  2  M.  860).  In  the  same  way,  a  woman  who  is 
married  in  community  of  property,  or  who  is  otherwise  subject 
to  her  husband's  marital  power,  cannot,  without  her  husband's 
assistance,  mortgage  her  property  unless  she  obtains  the  authority 
of  the  Supreme  Court  or  a  Judge  thereof.  The  Court  may  order 
the  deed  to  be  executed  either  with  the  husband's  assistance  or,  in 
special  circumstances,  by  the  wife  alone.  In  Sissing's  Executrix  vs. 
Registrar  of  Deeds  (2  C.  L.  J.  99),  an  executrix,  a  widow,  having 
remarried,  sold  some  property  in  the  estate  in  which  she  was 
executrix,  but  the  Registrar  refused  to  pass  transfer  unless  she  was 
assisted  by  her  husband.  Notice  was  ordered  to  be  given  to  the 
husband,  and  failing  his  joining  the  wife,  the  Registrar,  in  the 
absence  of  reasonable  objection  on  the  husband's  part  after  due 
service  of  the  notice,  was  given  leave  to  pass  transfer.  The  same 
course,  in  similar  circumstances,  will  be  adopted  in  regard  to  the 
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raising  of  a  mortgage  (see  also  In  re  Hartmanfty  5  G.  T.  R.  484 ; 
Soe^e  Magmoet  vs.  Registrar  of  Deeds,  6  S.  C.  179 ;  MoUe  vs.  Van 
den  Berg's  Executors,  1  M.  209). 

Not  only  can  mortgagee  be  declared  invalid  as  not  having  been  passed  without 
due  authority,  but  this  may  also  be  done  where  the  transaction  is  tainted  with 
fraud  (see  Smith  vs.  Ugandi,  6  E.  D.  0.  270;  and  Vermeulen'$  ExeetOon  vs. 
Ardern^B  Executor$,  6  G.  L.  J.  178).  As  to  the  alteration  of  authority,  see  /n  ft 
BalderBon'$  Trust  (6  E.  D.  0.  3).  As  to  the  special  mode  of  r^iiiBtrataon  of 
hMting-hrieven,  see  Voigt  vs.  VM  Trustee  (3  0.  L.  J.  325). 

1004.  The  subjects  of  hypothecation  may  be  movables,  immo?- 
ables,  things  corporeal  and  things  incorporeal,  debts  and  rights  of 
action.  Where  rights  of  action  are  pledged,  the  creditor,  when 
entitled  to  sue,  may  do  so  by  an  equitable  action  (viilis  ctctio),  with- 
out requiring  special  cession  from  the  debtor.  Where  a  deed  of  sale, 
or  title-deeds,  are  pledged,  the  property  included  therein  is  (accord- 
ing  to  Voet)  also  regarded  as  pledged  (see  Phillips  and  King  ts. 
Norton's  Trustees,  2  M.  869,  at  p.  875,  where  it  is  said  "  the  Court 
expressly  abstained  from  giving  any  opinion  on  the  point  whether  a 
written  mortgage  of  the  title-deeds  of  immovable  property,  followed  by 
delivery  of  the  deeds  to  the  mortgagee — or  the  actual  deposit  of  such 
deeds  (without  writing)  in  security  of  a  debt — could  or  could  not 
create  any  right  or  interest  in  such  deeds,  or  in  or  to  the  property 
to  which  they  related,  which  would  be  effectual  against  any  third 
party  who  had  obtained  either  s,  jus  in  re  in,  or  a  jus  ad  rem  to,  saoh 
immovable  property  *').  There  seems  to  be  no  reason  why  the  law 
aa  laid  down  by  Voet  should  not  be  followed,  for  a  title-deed  is  a 
right  of  action  as  well  as  a  proof  of  ownership,  and  it  is  symboUeal 
of  the  ownership.  The  mere  fact  that  the  Court,  in  the  case  cited, 
abstained  from  giving  a  decision,  is  no  proof  that  the  decision,  if 
given,  would  have  been  adverse  to  Yoet's  view.  In  like  manner, 
pledge  of  deeds  will  carry  quit-rent  or  surface  rights,  if  the  deeds 
include  them.  Even  a  pledge  (given  in  favour  of  a  debtor)  may  be 
pledged  by  the  debtor.  So  may  a  usufruct  be  hypothecated,  or  a 
praedial  servitude.  A  matter  which  is  the  subject  of  litigation 
{res  liUgiosa)  cannot  be  hypothecated,  unless  it  can  also  be  sold— or, 
at  any  rate,  it  cannot  be  hypothecated  so  as  to  prejudice  the  other 
party  to  the  suit.    Property  which  has  been  taken  in  execution  by 
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Tirtne  of  a  judicial  decree  cannot  be  hypothecated,  and  similarly 
property   which    has  been  arrested  with  an  interdict  preventing 
alienation    cannot  be    pledged.      Nor,    according    to    the  special 
ordinances  of  Holland — ^not   general    Roman-Datch    Law — could 
soldiers  pledge  their  arms.    Nor,  as  we  have  seen,  can  the  property 
of  a  ward  be  mortgaged  without  judicial  decree,  although  a  ward's 
movables  can  be  pledged,  if  the  money  raised  on  the  pledge  be 
converted  to  the  use  of  the  ward,  such  pledge  being  rescissible  if  the 
money  raised  is  applied  to   the   guardian's  uses.      One  cannot 
hypothecate  the  property  of  another  person  without  the  owner's- 
consent  {MoUe  vs.   Van  den  Berg*s  ExeaUor,  1  M.  209).     If  two 
persons  own  a  thing  or  a  property  in  common,  and  one  of  them 
hypothecates  it  for  a  debt  due  by  him,  only  that  portion  which 
belongs  to  him  is  understood  to  be  hypothecated,  no  matter  whether 
the  property  be  hypothecated  to  a  private  person  or  to  the  Treasury 
(JUeus).    There  is  no  doubt,  however,  that  a  thing  or  property  may 
be  validly  hypothecated  by  one  who  is  not  the  owner,  if  the  owner 
consents,  or  afterwards  ratifies  the  hypothecation.     Such  consent 
may  be  tacit,  or  may  be  implied  firom  conduct.    A  thing  belonging 
to  another  may  be  hypothecated  on  condition  that  the  hypothecation 
shall  take  effect  when  the  thing  becomes  the  property  of  the  person 
making  the  hjrpothecation.    A  pledge  of  another  person's  property 
may  be  subsequently  validated   by  the  pledgor  afterwards  becoming 
owner  of  the  property.    It  makes  no  difference  whether,  at  the  time 
of  hypothecation,   the  creditor  knew   or  did  not  know  that  the 
property  belonged  to  another.      If  a  testator  hypothecates  the 
property  of  a  person  who  is  nominated,  and  subsequently  succeeds, 
as  heir  to  the  testator,  the  hypothecation  will  be  valid  if  the  heir  is 
in  ignorance  that  it  has  been  made,  but  invalid  if  the  heir  knows  of 
it  and  prohibits  it,  or  otherwise  shows  that  it  is  against  his  will. 
Voet  points  out  that  some  Boman-Dutch  authorities  are  of  opinion 
(Dutch  CoMuUations,  pt.  8,   vol.  1,  p.  21 ;    and  see  Maynard  vs. 
OUmer's  Trustee,  8  M.  116)   that  the  foregoing  rules,  as  to   the 
validation  of  hypothecation  of  another's  property  by  subsequent 
acquisition  of  ownership,  only  apply  to  movables.     He  appears  to 
be  of  this  opinion  too,  for  he  says  that  if  a  person  has  with  due 
C.L. — VOL.  II.  3  Y 


934  THE  laAW  OF  CONTRACTS. 

solemnities  specially  mortgaged  immovable  property  which  belongs 
to  another,  even  if  it  be  dae  to  him  (the  mortgagor),  for  instance,  if 
it  has  been  sold  but  not  yet  transferred  to  him,  such  property  WHl 
not  be  bound  to  the  creditor  (mortgagee)  except  if  future  property  is 
included  in  the  clause  of  general  hypothecation  (that  is,  the  "  general 
clause '0>  <^d  the  property  has  thus  become  generally  bound  to  the 
creditor.  It  follows  that  if,  after  acquiring  ownership  in  such 
immovable  property,  the  mortgagor  again  specially  mortgages  it  to  a 
third  party,  such  special  mortgage  will  have  preference  over  the 
prior  general  mortgage.  Although,  as  a  general  rule,  an  agent 
cannot  hypothecate  his  principal's  property  without  special  authority, 
yet  if  he  does  so  pledge  his  principal's  property,  and  converts  the 
money  raised  to  the  principal's  uses,  the  principal  cannot  complain 
of  the  pledge.  But  where  a  person  deals  with  an  agent,  with  a 
knowledge  that  the  transaction  must  be  to  the  disadvantage  of  the 
principal,  he,  and  not  the  principal,  should  suffer  {Buchanan  vs. 
Swemmer^  2  S.  102).  State  administrators  who  have  chaise  of  State 
property,  and  raise  money  for  the  benefit  of  the  State,  may 
hypothecate  such  property — that  is,  in  all  cases  where  they  may 
bind  the  State  by  their  acts.  If  an  owner  of  property  knowingly 
allows  another  to  mortgage  his  property  to  an  innocent  creditor,  the 
owner  cannot  hold  such  creditor  responsible  for  loss  (20,  4  §§  1 — T). 

(2)  Hypothec  by  Operation  of  Law. 

A.  Legal  Hypothecs  in  Oeneral. 

1006.  Hypothecation  in  general  presupposes  a  debt  or  obligation 
on  account  whereof  it  is  given  or  conferred ;  and  the  security  of  such 
hypothecation  may,  as  we  have  seen,  be  imposed  by  contract,  either 
general  or  special  in  its  nature.  In  addition  to  this,  there  is  what 
is  known  as  a  necessary  hypothecation,  which  arises  by  implication 
or  operation  of  law,  as  the  consequence  of  certain  relationships 
between  a  creditor  and  a  debtor.  This  species  of  hypothecation  is 
known  as  a  legal  or  tacit  hypothecation,  hypothec,  or  mortgage,  and 
in  some  respects  corresponds  to  what  is  known  in  English  Law  as  a 
lien.     Tacit  hypothecation,  says  Colquhoun  (§  1467),  arises  in  the 
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presnmption  of  a  transaction,  or  from  the  implication  resulting  out 
^f  a  special  contract,  such  as  signing  the  document,  making  over  the 
pledge,  or  ceding  the  possession  of  an  object  to  a  creditor  on  account 
of  bis  claim.  According  to  the  Roman  Law^  it  forms  one  of  the 
branches  of  the  piguns  necessarium  (necessary  hypothec),  which  is 
-divided  intoin^un^  praetarium,  and  piguns  legale,  Piguns  praetorium 
or  judieidle  is  the  hypothecation  which  takes  place  in  fietyour  of  a 
judgment  creditor  upon  the  goods  of  the  judgment  debtor,  for  the 
satisfaction  of  the  judgment.  Piguns  legale^  or  legal  hypothec,  is 
implied  necessarily  by  law,  so  that  there  is  no  necessity  for  bargain- 
ing for  it  expressly.  Nor  will  an  agreement  to  the  contrary — that 
is,  that  there  shall  be  no  legal  hypothec  arising  out  of  the  trans- 
4iction — be  of  any  avail,  wherefore  the  hypothec  is  said  to  be  tacit 
•or  implied.  In  a  conflict  as  to  the  question  by  which  law  the  rights 
of  the  person  claiming  a  legal  hypothec  should  be  regulated,  movables 
will  be  regulated  according  to  the  law  of  the  place  of  domicile  of  the 
debtor,  whereas  immovable  property  will  be  regulated  by  the  lex 
Joci  rei  sitae  or  law  of  the  place  where  it  is  situate  (20, 2  §§  1, 82 — 84). 

Pignua  praetorium,  to  have  preference,  must  be  coniinned  by  attachment  or 
.seizure  in  execution  of  the  debtor's  goods,  by  the  sheriff  acting  on  the  creditor's 
behalf  by  virtue  of  a  j  udgment  of  the  Court.  Without  attachment  the  j  udgment 
creditor  will  have  no  preference  over  concurrent  creditors.  The  mere  arrest  of 
the  debtor's  person  or  goods  to  found  jiuisdiction,  or  the  signing  of  a  consent  to 
judgment,  or  the  mere  decree  of  the  Court,  will  not  confer  a  pignus  praetorium 
or  preferent  right  of  judicial  hypothecation  ( Voet,  20,  2  §  82).  Where  there  has 
been  a  seizure  by  the  sheriff  on  behalf  of  one  creditor,  and,  before  the  goods 
•seised  have  been  sold  and  paid  over  to  such  creditor,  another  creditor  intervenes 
and  instructs  the  sheriff  to  seize  the  debtor's  goods  in  execution,  which  the 
Bherii!  does  at  a  later  hour  on  the  same  day,  or  even  on  a  later  date,  before  the 
goods  are  sold  and  the  proceeds  handed  to  the  first  creditor,  both  execution 
creditors  will  be  entitled  to  a  preference,  and  must  share  the  proceeds  of  the 
•execution  pro  rata — ^in  proportion  to  their  respective  shares  {Voet,  20,  2  §  32 ; 
Yan  Leeuwen,  Ceruura  Fcrenau,  1,  4,  9,  14;  Boesch  and  Bruce  vs.  Thom$on, 
Watson  A  Co.,  3  M.  114). 

As  to  tadt  hypothecs  generally,  see  Gh^tius  {Introduction,  2,  48, 8 ;  Maoidorp, 
p.  187)  and  Yan  Leeuwen  {Commentaries,  4,  13,  7  ;  2  K,  91). 

B.  Landlord's  Tacit  Hypothec  or  Lien. 
1006.  I'he  first  species  of  tacit  hypothec  resulting  from  contract, 
which  Yoet  treats  of,  is  that  of  a  landlord  or  lessor  upon  the  goods 
i>rought  upon  and  left  in  or  on  {res  invecta  et  illata)  the  house  or 
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property  leased  by  or  on  behalf  of  the  tenant.  Sach  goods  are 
bonnd  to  the  landlord  for  the  rent  of  and  damage  to  the  property 
leased,  by  virtue  of  his  tacit  hypothec.  This  hypothec  refers  to 
rural  as  well  as  to  urban  tenements,  and  in  either  case  arises  inde* 
pendently  of  agreement.  Haber  (Prcielectiones  ad  InstUiOionei,  4, 
6,  11)  holds  a  different  view,  namely,  that  the  lien  refers  only  to 
urban  property,  but  he  is  overruled  in  his  statement  of  the  Roman- 
Dutch  Law  by  Yoet  (20, 2  §§  2, 8),  Van  Leeuwen  {Camm.  4,  18, 12; 
2  K.  96),  Grotius  (2,  48,  17 ;  MoMdarp,  p.  188),  Schorer  (§  249), 
and  Van  der  Keessel  (§  428),  all  of  whom  are  supported  by  the 
general  practice  prevailing  in  South  Africa.  There  need,  therefore, 
be  no  special  agreement  (if  agreement  be  at  all  necessary  to  confer 
a  lien)  to  make  the  landlord's  Uen  apply  to  rural  as  well  as  urban 
tenements.  The  lien  applies  to  all  sorts  of  movable  property, 
furniture,  gold,  silver,  ornaments,  clothes,  arms,  precious  stones, 
merchandise,  money,  and  whatever  has  been  brought  upon  the 
property  by  the  lessee.  Minors  as  well  as  majors  are  subject  to  this 
Uen  in  respect  of  their  property  on  or  in  the  leased  tenement 
(20,  2  §§  2—4). 

1007.  The  property  which  is  subject  to  the  landlord's  hypothec 
may  either  belong  to  the  lessee,  or  to  another  person,  provided  it  has 
been  brought  upon  the  leased  tenement  with  the  consent  of  such 
other  person,  with  the  intention  that  it  should  remain  there  per- 
petually, or  (says  Yoet)  for  the  use  of  the  lessee.  Such  are  beds, 
couches,  other  furniture,  and  implements  or  tools  used  in  the 
occupation  which  the  lessee  carries  on  at  the  property.  The  alter- 
native view  of  Voet  is  stated  conjunctively  in  the  Dutch  Con$tdtation$ 
{CanstUtatien  en  Advysen,  vol.  6,  §  52).  The  view  of  Voet,  then,  is: 
the  goods  of  a  third  person,  found  in  the  house  occupied  by  a  lessee, 
are  subject  to  the  lessor's  hypothec  for  rent  where  the  property  of  the 
lessee  proves  insufficient,  provided,  with  the  owner's  consent,  in  either 
case,  (1)  the  goods  were  brought  there  with  the  intention  of  remain- 
ing there  permanently,  or  (2)  they  were  brought  there  for  the  perma- 
nent use  of  the  hirer.  This  view  was  followed  in  Ulrich  vs.  Ulrich's 
Trustee  (2  S.  C.  819),  where  the  major  daughter  of  a  widow,  who 
kept  a  boarding-house,  resided  with  her  mother,  to  whom  she  paid 
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BO  rent,  bat  whom  she  assisted  in  the  boarding-honsey  receiving 
board  and  lodging  in  return  for  her  services.  She  had,  with  her 
own  money,  furnished  two  rooms,  which  she  occupied.  The  land- 
lord was  held  entitled  to  seize  her  furniture  in  satisfaction  of  his 
•claim  against  her  mother  for  rent.  De  Villiers,  C  J*.,  said :  *'  She 
assisted  in  the  boarding-house  kept  by  her  mother,  and  derived  as 
much  benefit  from  the  occupation  of  the  house  as  her  mother.  At 
all  events,  she  may  be  looked  upon  as  a  co-tenant.  •  .  .  Where,  as 
in  this  case,  a  person  had  the  beneficial  occupation  and  brought 
property  into  a  house  with  the  object  of  remaining  permanently 
there,  it  seems  to  me  that  the  property  should  be  liable  for  the  rent 
due  to  the  landlord."  The  view  expressed  in  the  Dutch  ComtdtaUcms 
is  that  a  third  party's  goods  are  subject  to  the  hypothec  where  the 
goods  were  brought  upon  the  property  with  the  owner's  consent,  and 
for  the  purpose  of  always  remaining  thereon  for  the  use  of  the  hirer. 
This  view,  which  Kotz6,  G.J.  (note  to  Van  Leeuwen,  Com.  vol.  2, 
p.  96),  considers  more  equitable  (see  also  Kersteman,  Woordenboekf 
#tt6  voce  "Huur,"  p.  186),  was  adopted  by  the  Transvaal  High 
Court  in  Longlandi  vs.  Francken  {Kotzi,  1877—1881,  p.  266),  where 
it  was  held  that  the  goods  of  a  third  party,  found  in  a  house 
occupied  by  the  lessee,  are  subject  to  the  lessor's  hypothec  for  rent, 
provided  the  goods  were  brought  into  the  house  with  the  consent  of 
the  owner,  and  for  the  purpose  of  permanently  remaining  therein  for 
the  use  of  the  lessee.  According  to  both  doctrines,  it  is  necessary 
that  the  goods  should  have  been  brought  in  or  upon  the  property 
for  the  purpose  of  not  merely  temporary,  but  perpetual  use.  By 
''perpetual  use,"  it  is  conceived,  is  meant  use  for  an  indefinite 
period,  or  use  for  the  whole  period  of  the  tenancy.  The  consent  of 
the  owner  of  the  goods  may  be  implied  from  his  conduct  in  leaving 
the  goods  in  possession  of  the  tenant  under  such  circumstances  as 
would  necessarily  lead  the  landlord  to  believe  that  the  goods  belonged 
to  the  tenant  (Lazarus  vs.  Dose^  8  S.  C.  44). 

In  Orowltf  vs.  Dammy  (Buoh.  1869,  p.  206)  it  was  held  that  the  landlord's 
iadt  hypothec  extends  over  the  separate  property  of  a  wife  married  by  ante- 
nuptial  oontraot,  who  has  brought  such  property  into  a  house  rented  by  the 
husband,  in  whioh  house  she  resides.  See  also  Chduneh  vs.  Fenny  (6  E.  D.  0. 
214);  Winter^i  EskUe  vs.  WUU  (N.  E.  1867,  pp.  135,  160);  FTitew'f  TrutUu  vs. 
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Stutta/ord  and  Another  (5  8.  172) ;  Leech  vs.  Gardner  (15  C.  L.  J*.  206) ;  HeugVt 
Truetee  vb.  Heydenrych  (6  0.  T.  B.  327 ;  12  8.  0.  318) ;  Woodraw  di  Co.  ^ 
Bothman  (4  E.  D.  0.  9 ;  1  0.  L.  J*.  172,  dedding  that  a  landlord  has  no  h&n  for 
repaiTs  done  by  him  where  it  was  the  tenant's  duty  to  have  performed  sodi 
repairs) ;  Richards  vs.  Clarke  (3  E.  D.  C.  93) ;  and  Simpkine  vs.  Penny  (5  K  D.  C. 
270;  4  0.  L.  J.  70). 

The  question  of  pennanency  has  arisen  in  the  case  of  goods  entrusted  to 
auctioneers.  Where  goods  were  at  yarious  times  consigned  to  an  auctioneer 
for  sale  either  by  public  auction  or  privately,  uid  the  auctioneer  rendered 
accounts  from  time  to  time,  but  did  not  act  as  a  commission  agent,  it  was  held 
that  there  was  not  such  permanency  in  the  deposit  of  the  goods  as  to  justify  the 
auctioneer's  landlord  in  the  belief  that  thev  belonged  to  his  tenant  (MoQer  A  Co. 
vs.  Levy^  13  N.  L.  B.  118).  PrimS  facie,  goods  at  an  auctioneer's  are  not  liable 
for  rent  merely  because  tbey  are  on  the  landlord's  premises,  because  in  the 
case  of  an  auctioneer  it  is  known  that  he  has  on  his  premises  the  goods  of  other 
persons  for  sale  in  pursuance  of  his  business,  and  the  landlord  is  not,  therefore, 
misled  (Henderson  vs.  Waldron  A  Co.,  6  N.  L.  B.  89).  The  burden  of  proof  is, 
therefore,  on  the  landlord. 

In  the  Cape  Colony,  by  Act  No.  5,  1861,  §  5,  '*the  tacit  hypothecation 
possessed  by  landlords  or  letters  to  hire  of  fixed  property  shall  not  be  claimable 
for  any  sum  greater  than  one  whole  year's  rent  or  hire  of  the  premises  in  regard 
to  which  such  hypothecation  shall  be  claimed." 

1008.  The  qaestion  of  the  landlord's  belief  that  a  third  party's 
goods  are  on  the  property  leased  with  the  object  of  perpetually 
remaining  there  has  been  considered  in  connection  with  what  is 
known  as  the  ''  hire-purchase  "  system.  This  is  a  usage  common 
in  modem  commerce,  whereby  famiture  or  other  articles,  such  aa 
pianos,  type-writers,  sewing-machines,  and  the  like,  are  let  to 
persons  who  pay  a  rent  for  them,  with  certain  conditions  under 
which  the  lessees  may  purchase  the  articles  leased,  and  thereby 
become  possessed  of  them  in  full  ownership.  Now,  as  to  the 
question  of  the  liability  of  goods  so  obtained  by  the  tenant  on  the 
hire-purchase  system,  the  Natal  Supreme  Court  has  adopted  a 
different  standard  from  that  laid  down  by  the  Transvaal  High  Court. 
In  the  former  Court  the  decision  was  based  upon  the  permanency  or 
otherwise  of  the  purpose  for  which  the  goods  have  been  brought. 
So,  in  Hook  vs.  Singer  Manufacturing  Co.  (11  N.  L.  B.  801), 
plaintiffs  had  disposed  of  a  sewing-machine  on  the  **  hire  system  "^ 
to  defendant's  lodger.  While  some  of  the  instalments  of  the  price 
of  the  machine  were  yet  unpaid,  the  defendant,  who  was  aware  of 
the  nature  of  the  hire  contract,  claimed  to  retain  the  machine  for 
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rent  due  by  the  lodger  in  respect  of  a  room  occapied  by  him  in 
which  the  machine  had  been  placed  and  was  worked  by  the  lodger^  It 
was  held  that  the  machine  must  be  taken  to  be  in  the  lodger's 
possession  as  one  of  the  tools  of  his  trade,  with  sufficient 
permanence  to  render  it  subject  to  the  landlord's  hypothec  for  rent. 
But  in  Mackay  Brothers  vs.  Cohen  (O.  R.  NoTember,  1894,  p.  57), 
where  a  piano  had  been  sold  on  the  hire-purchase  system  to  a  tenant 
of  defendant's,  and  the  plaintiffs  gave  notice  to  the  defendant  that 
the  piano  was  their  property,  it  was  held  that  they  were  entitled  to 
claim  the  piano,  and  that  it  was  not  subject  to  the  landlord's  lien. 
Kotz6,  C.J.  (with  whom  Jorissen  and  Morice,  J.J.,  concurred)  said : 
**  The  hypothec  rests  on  a  presumption  of  a  tacit  consent  of  the 
owner  of  the  goods,  which  can  naturally  be  rebutted  by  his  express 
declaration  of  intention."  In  Standard  and  Diggers*  News  Co.  ts. 
Esterhuizen  (Hertzog,  p.  81),  where  A.  sold  a  piano  to  B.  on  the 
hire-purchase  system,  the  conditions  being  that  B.  shbuld  deposit 
101.  with  A.  as  security  for  the  proper  use  of  the  piano,  that  B. 
should  pay  61.  a  month  for  the  use  of  the  piano,  with  the  option  of 
purchasing  the  same  for  702.  (in  which  the  rent  paid  should  be 
included),  that  the  lessors  of  the  piano,  on  default  of  payment, 
should  be  entitled  to  retake  the  same  without  judicial  process,  and 
that  the  landlord  of  any  house  wherein  the  piano  might  be  used 
should  not  have  any  tacit  hypothec  thereon,  the  piano  was  seized 
with  other  furniture  by  the  landlord  in  execution  of  a  judgment  for 
arrear  rent.  The  Court  held  that  the  piano  was  liable  to  the  land- 
lord's lien,  as  it  had  been  brought  into  the  house  for  permanent  use. 
There  is  no  difference  in  principle  between  this  and  the  previous 
case.  Here  no  notice  was  given  to  the  landlord,  before  the  execu- 
tion, by  the  seller  of  the  piano.  The  presumption  of  permanent 
use  was  rebuttable,  but,  in  the  absence  of  rebuttal,  the  landlord's 
hypothec  took  effect.  On  the  whole,  the  view  of  the  Transvaal 
Court  seems  preferable  to  that  of  the  Natal  Court. 

See  QuirJ^$  Trustees  vs.  Assigtiees  of  Liddle  <fe  Co.  (3  S.  0.  822) ;  Lasarus  vs. 
2>0M  (3  S.  0. 42) ;  Keyier  vs.  Barrt^e  Executar$  (Bach.  1879,  p.  176).  In  Lasarus 
vs.  Lose^  the  owner  of  a  piano,  to  which  his  name  was  affixed,  had  let  the  same  at 
a  monthly  rental  to  the  tenant  of  a  certain  house.  The  landlord  seised  the  piano 
with  the  rest  of  the  tenant's  furniture  for  rent  Here  it  was  held  that  the  landlord 
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had  no  liglit  to  presume  tliat  the  piano  belonged  to  the  tenant.  In  MeUUr 
T8.  PerkiM  (TransY.  0.  E.  1897,  p.  228)  it  was  held  that  an  agreement  whereby 
something  is  hired  for  a  fixed  monthly  rental,  with  a  condition  that  what  is 
hired  ehall  pass  to  the  hirer  as  his  property  after  a  fixed  amount  of  rental  shall 
have  been  paid,  is  a  contract  of  hire,  and  not  of  purchase.  See  also  Wolf  ys. 
Bichardi  (3  G.  W.  R.  102) ;  WarringUm  vs.  AbleU  (4  G.  W.  B.  191) ;  and  Harcombe 
and  Bylandi  vs.  IndeUohfC$  Trustees  (4  8.  0.  225). 

1009.  A  landlord's  tacit  hypothec,  in  order  to  be  made  effective, 
must  be  confirmed  by  attachment  in  pursuance  of  judicial  process. 
Where  property  belonging  to  a  third  party  {res  iwveeta  et  UUUa)  has 
been  removed  from  the  tenement  before  the  granting  of  an  order  for 
attachment,  the  landlord  cannot  follow  up  such  property.  If, 
however,  a  landlord  is  vigilant,  and  arrests  the  goods  while  they  are 
being  removed  from  the  property,  such  arrest  will  hold  good,  and 
will  confirm  the  landlord's  lien.  This  arrest  may  be  made  of  things 
which  are  in  the  course  of  removal,  but  which  are  intended  to  be 
brought  back  to  the  leased  tenement.  Van  der  Keessel  (§  424,  who 
is  supported  by  Kersteman,  Woordenboek)  states  the  rule  concisely : 
**  This  right  should  be  exercised,  or,  in  order  to  preserve  it,  the 
things  should  be  put  under  arrest  before  they  are  carried  away  from 
the  land."  There  must  be  a  completed  removal ;  and  an  arrest  may 
be  made  in  the  course  of  removal.  Thus  where  an  order  of 
attachment  of  movables  in  a  certain  house  bad  been  made,  and, 
during  the  time  the  order  was  being  granted,  the  tenant  removed  the 
movables  into  another  house,  an  order  was  authorised  to  continue 
the  attachment  of  such  movables  in  the  house  to  which  they  had 
been  removed,  and  to  have  them  brought  back  into  the  house  from 
which  they  had  been  taken  away  (Board  of  ExeaUon  vs.  StigUng, 
Buoh.  1868,  p.  26).  But  where  a  tenant,  without  his  landlord's 
knowledge,  removed  his  furniture  from  the  house  let  to  him,  the 
landlord  was  held  not  to  be  entitled  to  attach  the  goods  so  removed 
(Jit  re  Price,  8  S.  C.  189).  The  attachment  (praeduiio),  when  once 
properly  made,  not  only  confirms  the  landlord's  lien,  but  gives  him 
a  right  of  preference  as  well.  Thus  the  landlord  of  a  house  who 
has  obtamed  an  attachment  of  his  tenant's  goods  (praedudo)  for 
unpaid  rent  wiU  have  a  claim  preferent  to  that  of  a  minor  to  whom 
the  tenant  is  guardian,  and  to  whom  the  tenant  had  previously,  by 
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reason  of  his  guardianship  administration,  become  liable  {In  re 
Pieter  de  Qraaf^  Utrecht  Supreme  Court,  Dec.  14,  1676),  Once 
the  removal  has  been  effected  without  attachment,  the  landlord  loses 
his  preferent  claim.  If  an  attachment  (praeclvsio)  of  the  goods 
{res  invecta  et  iUata)  has  been  made  in  due  form,  and  they  are  then 
clandestinely  removed  from  the  leased  property,  the  lessee  may  be 
compelled  by  judicial  decree  to  bring  them  back  to  the  property 
(20,  2,  §  8). 

In  the  Natal  Oourts  it  has  been  held  (Badcock  db  Co.  vs.  8keen*9  Trustees,  5 
N.  L.  R  192)  :hat  although  the  landlord's  hypothec  is  only  on  goods  which  are 
upon  the  premises,  yet  it  is  not  defeated  by  removal,  if  he  follows  them  up 
quickly.  For  all  practical  purposes  a  following  up  within  two  days  is  *'as 
quickly  as  possible."  But  following  up  within  ten  days  (Walker  vs.  Funwayo, 
9  N.  L.  B.  206),  or  twelve  da\s  {Stranack  db  Co.  vs.  Welch*e  Executor, 
9  N.  L.  ii.  137),  is  not  suffidenl^y  quick  pursuit.  See  In  re  SkUter  (N.  B. 
Sept.  23rd,  1862);  Badcock  <£;  Co,  vs.  Skeen^e  Aeeigneee  (5  N.  L.  B.  192) ;  and 
leaace  vs  Hart  and  Henoeheberg  (8  N.  L.  B.  18). 

For  other  decisions  as  to  judicial  attachment  and  its  effects,  see  Blatter  vs. 
Oriffithe  (2  N.  L.  B.  75) ;  In  re  McEunin  (5  N.  L.  B.  84) ;  Bparke  vs.  Mooaajee  (5 
N.  L.  B.  69) ;  WaUon*8  Executore  v&  Stock  (7  N.  L.  B.  181) ;  Winter^e  Estate  vs. 
Oddl  (N.  B.  1867,  p.  157) ;  PlaU  vs.  Escombe  and  Another  (1  N.  L.  B.  39); 
Hunter  and  Tvrpin  vs.  Standard  Bank  (4  N.  L.  B  49) :  Jordan  vs.  Manota  (4 
N.  L.  B.  103) ;  Bushing  vs.  Kinnear  (5  G.  W.  B.  254) ;  Campbell  vs.  MuUer, 
Smith  it  Co.  (4  a  0.  335);  Hall  vs.  Welkom  and  Others  (6  N.  L.  R  73)  ;  and 
Beed  vs.  Buckley  (7  £.  D.  0.  12).  Crops  which  are  either  standing  or  which 
have  been  cut  down  may,  says  Yoet  (20,  2  §  3),  be  interdicted  or  taken  in 
execution  by  the  landlord  (see  also  Vear  vs.  Vear,  8  N.  L.  B.  206). 

In  Baker  vs.  Hirst  (2  N.  L.  B.  55)  it  was  said  that  the  judicial  order  requisite 
for  a  landlord's  h3rpothec  to  become  effective  means  an  order  for  arrest  or  attach- 
ment, partly  to  prevent  the  hypothec  being  defeated  by  the  removal  of  the 
goods  from  the  premiBes  and  partly  to  secure  a  fonnal  official  sale.  The  judicial 
order,  however,  does  not  create  the  hypothec 

In  Jamts  vs.  Perkins  (7  N.  L.  B.  205)  it  was  held  that  an  attachment  could 
not  be  granted  for  all  future  rent,  but  only  for  rent  due;  although  a  oon- 
irary  view,  not  decisive,  appears  to  have  been  expressed  in  Natal  Land  and 
CoUmisotitm,  Co.  va  Sehiissler  db  Co.  (5  N.  L.  B.  10). 

As  to  landlord's  tacit  h3rpothec  in  general,  see  Ghrotius  (Introduction,  2, 48, 17 ; 
Maasdorp,  p.  188);  Colquhoun  (§  1469);  Qroenewegen  (ad  Orot.  2,  48,  17); 
Schorer  ({§  248—250) ;  Van  der  Keessel  ($§  423,  424) ;  and  Van  Leeuwen  (B.  D.  L. 
4,  13,  12;  %K.W). 

The  Court  will  in  all  oases  incline  to  giving  the  landlord  every  opportunity  to 
assert  such  rights  as  he  is  primd /act  e  entitled  to  {floodaJtly^.  Flower,  1  SL  0. 143). 

IQIO.  A  landlord's  tacit  hypothec  over  re%  invecta  et  iUata 
extends  not  only  over  the  goods  of  the  lesseCi  but  also  over  the 
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goods  of  the  sub-lessee.  The  tacit  hypothecation  over  the  goods 
of  a  bond  fide  sub-tenant  does  not,  however,  extend  beyond  the 
amount  due  for  rent  by  such  sub-tenant  to  the  tenant  (20,  i 
§§  6,  7). 

See  Smith  vs.  Dierk$  (3  S.  0.  142)  and  Van  Leeuwen  (R.  D.  L,  4,  13,  12,  and 
6,  7,  24;  2  K.  pp.  97  and  402). 

Yoet  holds  that  the  produce  of  the  land  in  the  hands  of  the  sub-tenant  is 
subject  to  the  landlord's  daim  beyond  the  amount  due  by  the  sub-tenant  to  th» 
tenant.  Matthaeus  (2>«  Auctionihu,  1,  19,  54)  is  of  a  contrary  opinion.  Yost 
says  that  his  view  is  more  in  accordance  with  law  and  equity ;  and  he  ib  boms 
out  by  Colquhoun  ($  1469),  who  points  out  that  produce,  in  case  of  a  sub-lettizig, 
denrly  remains  mortgaged  to  the  first  lessor  (see  also  Pufendorf,  Opera^  voL  2, 
5  28). 

C  The  Hypothec  of  the  State  or  the  Treasury. 

1011  The  State,  says  Van  Leeuwen  {R.D.  L.  4, 18,  10;  2  K. 
94),  has  a  preference  for  the  debts  and  over  the  property  of  those 
who  have  any  control  of  the  public  revenue.  Voet  says  that  this 
preference  in  given  to  the  Treasury  (Jisco),  and,  by  analogy,  to  the 
Crown  (principi).  The  Boman  Law  confers  this  preference  only  on  the 
JUcus.  Some  discussion  has,  accordingly,  arisen  as  to  the  extent  of 
this  hypothec.  In  Chase,  N.  0.,  vs.  Du  Toit*s  Trustees  (8  8.  78)» 
Cloete,  J.,  said:  ''The  Attomey-Qeneral  laid  down  as  his  fiiBt 
proposition  that  the  Crown  has  the  right  of  tacit  legal  hypothec 
over  the  property  of  every  one  with  whom  the  Crown  has  entered 
into  any  contract.  It  has  certainly  been  broadly  laid  down  in  two 
short  sentences,  to  be  found  both  in  the  Digest  and  the  Code,  that 
'the  fisc'  has  the  right  of  legal  hypothec  upon  the  estate  of 
him  *  quocum  contraxit.*  The  commentators.  Van  Leeuwen  and 
Voet,  have  also  adopted  that  simple  expression  witliout  entering 
more  fully  into  a  minute,  interpretation  of  the  real  legal  meaning  of 
this  expression ;  but  I  find  that  Boel,  in  his  notes  to  Loenius  in  his 
Treatise  on  Decisions  of  the  Court  of  Holland,  is  the  first  author 
who  lays  it  down  that  by  the  word  '  fisc,'  used  in  laws,  is  not  to  be 
understood  the  Crown  or  Government  in  its  general  sense,  but  only 
that  branch  of  the  Government  which  is  expressly  charged  with  the 
collection  of  the  revenue."  It  is,  however,  clear  from  Grotius 
{Introduction,   2,   48,   15;    Maasdorp,   p.  187),  Van   der  Keessel 
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(§§    419,    420),    and    Treasurer-Oeneral   vs.    Bosman's    Trustees 
(2  S.  C.  262),  that  this  hypothec  is  not  confined  to  the  Treasury, 
but  extends  to  the  Crown  or  the  State  in  general.     This  hypothec 
exists  in  respect  of:  (1)  Administrators  of  the  State,  over  their 
property — which  is  interpreted  (Van  L.,  R.  D.  L.  4, 18,  10)  to  mean 
persons  who  have  had  any  control  of  public  revenue — or  (F.  D.  K. 
§  420)  its  officers  in  general,  for  anything  they  may  owe  to  the 
State.     (2)  Persons  who  are  indebted  in  respect  of  taxes,  whether 
real  or  personal,   which  hypothec   extends  over  their  goods  or 
property  {V.  D.  K.  420 ;  Van  L.,  R.  D.  L  4,  18,  10,  2  K.  94). 
Among  such  persons  are  auctioneers,  in  countries  where  auction 
duties  have  to  be  paid  to  the  State.     The  State  preference  has  been 
held  good  over  the  insolvent  estate  of  a  registered  distiller  for  the 
amount  of  excise  duty  payable  upon  spirits  sold  and  distilled  by 
such  distiller  before  his  insolvency  {Treasurer-Qeneral  vs.  Bosman*^ 
Trustees,  2  S.  C.  262).     (8)  Persons  who  have  contracted  with  the 
State,  in  security  for  the  performance  of  such  contract  or  for  any 
damages  sustained  by  the  non-performance  thereof  (Voety  20, 2  §  8). 
In  Chase,  N.  0.,  vs.  Du  Toit's  TrusUes  (8  S.  78),  Watermeyer,  J., 
said :  **  Although  there  is  much  authority  for  the  position  that  the 
Crown  has  a  hypothec  even  on  claims  arising  from  contract,  I  have 
very  considerable  doubt  whether  the  Qovernment  is  entitled  to  a 
hypothec  of  the  nature  contended  for."     But  the  fact  that  these 
authorities  exist  and  the  fact  that  the  Cape  Legislature  recognised 
the  existence   of  this   hypothec  (Act  6,  1861,   §  8,  sub-s.  2),  by 
abolishing  the  tacit  hypothec  of  Oovemment  upon  the  estates  of 
persons  entering  into  contracts  with  it  (as  in  the  Transvaal,  by 
Proclamation  28,  1902,  §  180  (8)),  show  clearly  that  the  hypothec 
forms  part  of  Boman-Dutch  Law.     (4)  Persons  who  are  indebted 
to  farmers  of  the  revenue  {jmblicani)  for  the  amount  of  the  taxes 
due  by  them  to  such  farmers  of  the  revenue.     The  hypothec  of 
farmers  of  the  revenue  is  subject  to  this  limitation,  that  they  must 
commence  and,  without  interruption,  prosecute  their  claim  within 
six  months,  to  be  reckoned  from  the  date  of  expiry  of  their  tax- 
farming  contract  with   the   Treasury  {Oeneral  Ordinance  on  the 
Fanning  of  the  Ordinary  Sources  of  Revenue  of  Holland,  1654,  §  29 
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Dutch  Plaeaati,  vol.  1,  pp.  1668,  1664 ;  Van  L.,  R.  D.  L.  4, 18, 10, 
2  K.  p.  94). 

See  Voet  (20,  2  $§  S— 10) ;  Colquhoun  (§  1468) ;  Grotias  (Tntrodudion,  2, 48, 15 ; 
Maoidorp,  p.  187)  ;  Sekorer  (§  246)  ;  Van  der  Kee$$el  (§§  419,  420).  Tbere  is  no 
hypothec  in  favour  of  the  Grown  in  respect  of  fines  and  penalties  over  the  estates 
of  criminals  and  delinquents  (Voet,  20.  2  §  9;  Qrotius,  2,  48,  15;  and  DtUck 
ConsuUaiiaM,  pt  3,  yol.  2,  §  166 ;  De  Bmyn's  Opinioni  of  OraUus,  p.  608).  The 
^Treasoiy  or  the  Grown  has  no  tacit  hypothec  where  it  snooeeds  to  a  pmats 
person  in  respect  of  such  private  person's  past  tranpactions  with  hia  debtor.  So 
far  as  futore  direct  dealings  between  the  Grown  and  the  debtor  are  oonoemed, 
there  will  be  a  tadt  hypothec  in  cases  where  the  Grown  is  ordinarily  entitled  to 
the  same. 

The  question  of  the  hypothec  of  the  Grown  over  the  estates  of  coUectors  or 
farmers  of  the  revenue  has  been  dealt  with  in  Van  der  Byl  and  Meyer  vs. 
Bequestraior  (1  M.  318 :  where  it  was  decided  that  the  legal  hypothec  mijoyed 
by  the  Government  of  Gape  Golony  upon  the  property  of  collectors  of  the  revenue 
was  not  diminished  or  impaired  by  the  Government  taking  sureties  from  sodi 
•collectors) ;  In  re  Lolly  (1  M.  368) ;  and  In  re  Woeke  (1  M.  664).  AuotioneetB, 
again,  are  considered  as  collectors  of  revenue  in  Boman-Dutoh  Law,  fur  they 
loe  responsible  to  the  Trecuniry  for  auction  dues  paid  by  persons  on  whose  behalf 
eales  by  auction  are  made.  Gonsequently,  in  Boman-Dutch  Law,  the  Govern- 
ment will  have  a  preferent  daim  on  the  insolvent  estates  of  auctioneers  for  the 
amount  of  the  Government  auction  dues  received  by  them  and  not  duly  paid 
(In  re  Wolff  and  Bartman,  2  IL  322).  But  a  market-master  selling  Colonial 
produce  at  a  duly-estabUBhed  municipal  market  is  not  liable  to  Govemmoit  for 
auction  duty  {Colonial  Oovemment  vs.  Jonee^  6  S.  0.  6).  So  far  as  tiie  Cape 
Golony  is  concerned,  the  following  alterations  have  been  made  in  the  general 
Boman-Dutch  Law  (Act  5,  1861,  §  8,  sub-s.  1):  <*  The  tadt  hypothecation  of 
the  local  Executive  Government  of  this  Golony  upon  the  estates  of  auotioneen 
and  deputy  postmasters  considered  as  collectors  or  receivers  of  the  public  revenue, 
in  security  of  any  debts  or  demands  due  by  them  in  their  said  capadties  to  the 
eaid  Government,"  is  abolished.  A  similar  provision  is  contained  in  Transvaal 
Froc  28,  1902,  S  130  (7). 

As  to  the  hypothec  of  the  Treasury  for  taxes,  aeelnre  De  ViUiere  (1  M.  370); 
and,  as  to  cemus,  Grotius  {Introd.  2,  48,  11 ;  Maaadorp,  p.  187)  and  Voet  (20, 
2  5  31). 

D.  The  Hypothec  of  MunicipaUtiei. 

1012.  According  to  Roman-Dutch  Law,  municipalities  (civitatei), 
towns,  and  villages  have  certain  tacit  hypothecs.  They  are: 
<1)  In  respect  of  rates  and  taxes  due  to  them  {Voft  20,  2  §  8;  Van 
Leeuwen,  R.  D.  L.  4, 18,  10,  2  K.  94).  It  appears,  however,  that 
this  right  was  limited  to  the  Province  of  Holland  {Placaat$  of  ike 
States  of  Holland,  Aug.  9,  1668,  PlacaaU,  vol.  2,  p.  1129,  and 
Feb.  24,  1679,  vol.  8,  p.  692).     And,  in  the  case  of  a  munidpaliiy 
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fonned  and  established  under  a  special  ordinance  of  the  Cape 
Legislatorey  the  Cape  Supreme  Court  held  that  the  powers  and 
privileges  of  the  municipality  must  be  sought  in  the  ordinance 
which  created  it.  Accordingly,  as  the  ordinance  conferred  no  tacit 
hypothec  for  arrear  rates,  no  such  right  was  held  to  exist  (Qreen 
Paint  Municipality  ts.  PowelVs  Trustees^  2  M.  880).  Itisconceived^ 
therefore,  that  in  the  case  of  all  municipalities  created  by  statute 
their  powers  must  be  deduced  from  that  instrument  alone,  and  they 
will  have  no  preference  for  rates  unless  the  statute  confers  it  upon 
them.  (2)  In  respect  of  the  property  of  the  administrators  of 
towns,  for  any  loss  suffered  by  the  towns  through  the  negligence  of 
such  administrators  (Grotius,  Introd.  2,  48,  18,  Maasdorp^  p.  188 ; 
Van  L.,  R.  D.  L.  4,  18,  12,  2  K.  98  ;  Voet,  20,  2  §  25).  Among 
such  administrators  are  reckoned  collectors  of  taxes  due  to  towns  or 
municipalities  (F.  D.  K.  §  425).  In  Cape  Colony,  however,  it  is 
provided  (Act  5,  1861,  §  8,  sub-s.  4)  that  "the  tacit  hypothe- 
cation possessed  by  municipalities  upon  the  estates  of  persons 
entrusted  with  the  collection,  custody,  or  administration  of  their 
revenues,  in  security  for  the  revenues  not  accounted  for  by  such 
persons,"  is  abolished.  A  similar  provision  is  contained  m 
Transvaal  Proclamation  No.  28,  1902,  §  180  (9). 

So  far  as  persons  who  oontraot  with  municipalities  are  concerned,  Yoet  (20, 
S  $  26)  states  that  municipalities  have  no  tacit  hypothec  over  their  estates,  unless- 
the  Crown  has  expressly  granted  to  a  mnnicipidity  a  priyiLege  of  that  nature. 

£•  The  Hypothec  of  Churches  and  Public  Bodies. 

1Q18.  According  to  Roman-Dutch  Law,  the  tacit  hypothec  in 

favour  of  towns  over  the  property  of  administrators  and  collectors 

of  their  revenues  was  extended  in  favour  of  churches,  charitable 

corporations  (such  as  hospitals,  orphanages,  poorhouses,  and  the 

like),  and  the  Dutch  East  and  West  India  Companies  (Van  L., 

R.  D.  L.  4,  18,  12,  2K.98;  Voet,  20,  2  §  25 ;  Grotius,  Introd.  2, 

48,  18 ;  r.  D.  K.  §  425 ;  Schorer,  §§  251,  252 ;  Patents  of  the  East 

and  West  India  Companies,  1602  §  82,  1621  §  88,  Placaats,  vol.  1^ 

pp.  586,  578). 

This  tacit  hypothecation  has  been  abolished  in  Cape  Oolony  (Act  6,  1861,  $  8,. 
sub-s.  4),  and  in  the  Transvaal,  by  Proclamation  No.  28,  1902,  §  130. 
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F.  The  Hypothec  of  Minon  and  Similar  Persone. 

1Q14.  Minors  and  persons  under  curatorship  (such  as  lunatics 
or  persons  declared  prodigals)   have   a  tacit  hypothec  upon   the 
estates  of  their  guardians  or  curators.     This  hypothec  exists  whether 
a  curator  is  appointed  generally  or  to  perform  a  special  act.     This 
hypothec^  according  to  Boman-Dutch  Law,  exists  over  the  estates 
of  pro-tutors  (although  in  Cape  Colony,  by  Act  6,  1861,  §  8,  sub- 
section 8,  the  tacit  hypothec  of  minors  on  the  estates  of  pro-tutors 
and  of  agents  or  others,  not  being  their  guardians,  who  inter- 
meddle with  the  property  or  affairs  of  such  minors,  and  on  the 
estates  of  tutors  who  have  been  substituted,  assumed,  or  surrogated, 
or  who  have  been  appointed  by  order  of  Court,  is  abolished,  as  in 
the  Transvaal,  by  Proc.  28,  1902,  §  180),  of  agents  appointed  to 
administer  the  property  of  minors,  and  of  substituted,  assumed,  or 
surrogated  guardians.     This  tacit  hypothec  does  not  exist  in  refer- 
ence to  executors  of  estates  in  which  minors  are  interested,  except 
if  such  executors  are  at  the  same  time  guardians,  and  then  only  in 
their  capacity  as  guardians.     The  tacit  hypothec  is  given  in  respect 
of  debts  due  by  such  guardians  or  other  persons  to  minors  or 
persons  under  curatorship,  or  for  claims   for  damages   sustained 
through  the  negligence  or  misconduct  of  such  guardians,  curators, 
or  similar  persons.     Where  a  guardian  has  duly  substituted  another 
person  as  administering  guardian,  and  the  first  guardian  becomes 
insolvent,   the   ward  will  not  be  entitled  to  a  preference  on  the 
insolvent  estate  until  the  administering  guardian  has  been  excussed, 
and  his  preference  will  then  only  arise  in  respect  of  the  balance  dae, 
not  recovered  from  the  administering  guardian  {In  re  lAesching, 
a  M.  829).     This  right  of  hypothec  in  favour  of  wards  and  persons 
in  a  similar  position  arises  from  the  time  when  the  guardianship  or 
curatorship  has  been  taken  up,  and  not  from  the  time  when  the 
guardian  or  curator  began  to  act  negligently  or  fraudulently.    It  is, 
therefore,  preferent  to  the  claims  of  all  those  in  whose  favour  a 
special  hypothec  has  been  constituted  after  the  taking  up  of  the 
guardianship    or  curatorship   {Clarence's    Trustees    vs.   Clarence's 
Executors^   8   S.   180).    If  one  person  has   administered  several 
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estates  as  guardian,  the  tacit  hypothecs  against  him  will  be  ranked 
in  order  of  time.  Once  a  tacit  hypothec  has  arisen  in  respect  of  a 
guardian's  estate,  it  will  survive  notwithstanding  the  termination  of 
the  guardianship.  Nor  will  the  death  of  a  ward  or  person  under 
curatorship  make  any  difference,  for  the  hypothec  is  transmissible 
to  the  heirs  of  the  person  entitled  thereto  {Schorer^  §  247). 

See  VoH  (20,  2  §$  11—19);  Colquhoun  (§  1468);  Grotius  (Mrod.  %  48,  16; 
Maakhrp,  p.  188) ;  Van  der  Keessel  (§  421 ,  where  it  is  pointed  out,  as  Voet  also 
4ahow8,  that  a  minor's  hypothec  exists  in  respect  not  only  of  debts  contracted  in 
the  minor^s  favour  during  the  guardianship,  but  aJso  of  debts  due  by  the  guardians 
to  the  minor  personally  before  the  guardianship  began) ;  and  Van  Leeuwen 
(B.  D.  L.  4,  3,  11 ;  2  JST.  95). 

In  Gape  Colony  (Act  6, 1861,  §  3)  the  tacit  hTpothec  of  minors  upon  the  estates 
of  guardians,  and  of  insane  persons,  persons  adjudged  prodigals,  and  interdicted 
persons  upon  the  estates  of  their  curators,  only  lasts  for  a  period  of  three  years, 
reckoned  in  the  case  of  minors  from  the  date  of  majority,  and  in  the  case  of 
other  persons  from  the  date  when  they  ceased  t<>  be  under  curatorship.  Where 
minors  or  other  persons  are  absent  from  Cape  Colony  at  the  date  of  coming  of 
age  or  ceasing  to  be  under  curatorship,  they  shall  be  entitled  to  such  hypothec 
during  three  years  after  their  return  to  Cape  Colony,  provided  that  in  any  case 
such  hypothecation  shall  not  subsist  for  more  than  five  years.  See  Transvaal 
Proc.  28, 1902,  5130(1). 

It  has  been  held  {Btdelinghuys  vs.  Mcdmetibary  Board  of  Executors,  Buch.  1870, 
p.  57)  that  minors  have,  in  Cape  Colony,  no  tacit  hypothec  over  the  estate  of 
tutors  who  have  not  taken  out  letters  of  administration  as  such,  for  such  tutors 
become  pro-tutors. 

Where  persons  residing  in  a  foreign  country  are  minors  in  that  foreign  country 
BB  well  as  in  South  Africa,  they  are  equally  entitled  with  South  African  minors 
to  a  tadt  hypothec  on  the  estate  of  an  administering  guardian  in  South  Africa 
{In  re  Bandenhergh,  2  M.  353). 

As  to  hypothec  of  minors,  see  also  In  re  Blomme$tein  (2  IL  360) ;  Button  vs. 
Archheir$  Trustees  (N.  B.  1867,  p.  318) ;  and  In  re  Wright  (1  M.  166).  Where 
one  ol  two  co-tutors  has  paid  out  of  his  own  funds  money  misappropriated  from 
the  minor  by  the  other  co-tutor,  he  will  acquire  a  right  of  action  against  such 
4X>-tutor,  but  does  not  acquire  the  minor's  tacit  hypothec  against  such  co-tutor 
without  cession  (/h  re  Cloete,  3 IL  74). 

G.  Hypothec  for  Dowry. 

1015.  The  Roman  Law  and  Roman-Dutch  Law  allow  the  wife  a 
hypothec  for  her  dowry  upon  the  husband's  estate  {Colquhotm, 
4  1468;  Van  L.,  R.  D.  L.  4,  18,  14,  2  K.  99).  This  hypothec 
includes  not  merely  the  bare  amount  of  the  dowry,  but  all  augmenta- 
tions as  well  that  have  taken  place  during  the  marriage.     Originally 
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the  wife's  hypothec  in  this  respect  was  preferred  before  all  other 
tacit  hypothecs,  bat,  according  to  modem  Boman-Dutch  Law,  the 
hypothec  for  dowry  ranks  equally  with  other  tacit  hypothecs,  in 
which  the  first  in  point  of  time  has  preference  {Oailf  2,  25,  10; 
Neostadios,  Antenuptial  Agreements,  No.  10).  This  right  of  hypo* 
thee  descends  to  a  wife's  heirs.  It  is  only  available  to  a  wife  where 
all  community  of  property  and  of  profit  and  loss  has  been  excluded^ 
and  the  wife's  property  has  been  expressly  secured  against  aliena- 
tion  by  antenuptial  contract.  Otherwise  the  wife's  claim  for  dowry 
will  be  postponed  to  those  of  all  other  creditors  of  the  husband* 
If  a  husband  has  been  deprived  of  the  marital  power,  and  his  wife 
nevertheless  allows  him  to  administer  her  estate,  she  loses  her  right 
of  preference  for  dowry  (20,  2  §  20). 


The  tacit  hypothec  of  women  married  out  of  community  in  respect  of  : 
administered  by  their  husbands  is  abolished  in  the  Transvaal  (Proo.  28,  1902, 
§  130).  Where,  in  terms  of  an  antenuptial  contract,  the  trustees  of  a  wife  hay» 
to  seonre  the  amount  settled  upon  her  by  mortgage  upon  certain  landed  pro- 
perty, but  fail  to  do  so,  and  the  amoimt  becomes  merged  in  the  private  fond^ 
of  one  of  the  trustees  after  the  wife's  majority,  no  tadt  hypothec  is  created  for 
such  amount  on  the  insolvent  estate  of  such  trustee  {In  re  Wright^  1  M.  106). 
This  is  a  peculiar  case.  There  could  be  no  minor^s  hypothec,  for  the  trustee  was 
not  the  wife's  guardian.  Nor  could  there  be  a  hypothec  for  dowry,  tcft  the 
preference  was  sought  on  the  estate,  not  of  the  husbuid,  but  of  the  trustee  under 
the  antenuptial  contract. 

Where  a  wife  is  married  by  antenuptial  contract  excluding  community,  and 
giving  her  free  control  over  her  property  **  as  fully  and  effectually  as  if  no 
marriage  had  taken  place,'*  she  has  no  tacit  hypothecation  upon  her  husband^ 
insolvent  estate  for  money  lent  by  her  to  her  husband  before  his  in8olvenc7 
{Buperti's  Trustees  vs.  Ruperti,  4  8.  C.  22).  ••  If,"  said  De  Villiers,  C.J.,  "tiie 
wife  chooses  to  lend  her  husband  money  to  assist  him  in  his  business  or  other- 
wise contracts  with  him,  she  can  claim  no  greater  rights  upon  his  insolvency 
than  any  other  creditor  with  whom  he  has  dealt."  Dos  only  includes  such 
property  as  is  specifically  secured  from  alienation  by  antenuptial  contract 
excluding  community  of  goods.  Where  persons  are  married  without  oom- 
munity  of  goods,  the  wife  having  full  power  over  her  property,  free  from  her 
husband's  control,  the  husband  being  in  consequence  deprived  of  any  rights  oyer 
her  property,  and  the  wife  lends  her  husband  money  during  the  marriage,  she 
will  have  no  tacit  hypothec  as  against  her  husband's  creditors  in  respect  <rf  the 
loan  {Mosterfs  Trustees  vs.  Mostert,  4  S.  0.  35).  Where  a  husband  is  prohibited' 
by  antenuptial  contract  from  alienating  the  property  brought  in  by  the  wife, 
and,  without  her  knowledge  and  consent,  alienates  her  property,  she  will  retain 
her  preference  for  dowry  (Van  L.,  IL  D.  L.  4,  13,  14;  2  K.  100).  See  also 
Trustees  of  the  South  African  Bank  vs.  Chiappini  (Buch.  1869,  p.  143)  and 
Herbsfs  Trustees  vs.  Herbst  (0.  F.  8.  E.  1879,  26). 
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H.  Hypothec  of  Legatees  and  Fideicommisiary  Hein. 

1016.  Legatees  and  fideicommissary  heirs  enjoy  a  tacit  hypothec 
upon  the  estate  of  a  deceased  person  for  the  amount  of  the  legacies 
or  fideicommissary  portions  bequeathed  to  them.  This  hypothec 
does  not  extend  over  the  property  of  the  deceased's  heir  or  executor. 
Persons  entitled  to  this  hypothec  are  not  preferred  before  creditors 
of  the  deceased,  but  come  before  all  heirs,  and  creditors  of  heirs,  sa 
far  as  the  distribution  of  the  deceased's  property  is  concerned.  Sa 
far  as  the  heir's  own  property  is  concerned,  a  person  entitled  to  a 
tacit  hypothec  on  the  deceased  party's  estate  (by  virtue  of  legacy  or 
fideicommisium)  has  only  a  concurrent  claim.  Where  a  testator  ha& 
appointed  legatees  at  different  dates,  they  will  have  no  preference 
according  to  priority  in  time,  but  will  all  rank  equally  so  far  as  their 
tacit  hypothec  is  concerned.  Where  some  persons  are  appointed 
legatees  unconditionally,  and  others  conditionally,  all  will  equally 
be  entitled  to  hjrpothec,  for  their  right  dates  not  from  the  fulfilment 
of  the  condition,  but  from  the  death  of  the  testator  (20,  2  §§  21,  22)» 

In  Booyaen  and  Another  vs.  Colonial  OrpTum  Chamber  (Foord,  48),  De  ViUiers, 
O^.,  Baid :  *'  It  is  no  doubt  quite  true  that  besides  the  personal  action  which  a 
legatee  has  under  the  will  against  the  heir  or  executor,  he  also  possesses  certain 
real  rights  by  virtue  of  which  he  may  either  bring  an  action  in  rem  to  recover 
the  subject  of  the  legacy  itself,  or  may  institute  an  hyx>othecary  action  in  respect 
of  property  belonging  to  the  estate  of  his  testator.  But  there  is  not,  so  far  as  I 
am  aware,  any  authority  for  holding  that  these  real  rights  can  be  claimed  in 
respect  of  property  which  never  belonged  to  the  testator  or  his  estate.  A  testator 
may  certainly  bequeath  to  a  legatee  property  belonging  to  a  third  person,  and 
may  by  so  doing  place  the  heir  or  executor  imder  the  obligation  of  acquiring 
such  property  on  behalf  of  the  legatee,  or  (if  he  cannot  acquire  it  at  a  reasonable 
price)  to  pay  the  value  to  the  legatee ;  but  whether  the  property  be  thus  acquired 
or  not,  the  rights  of  the  legatee  in  regard  to  it  are  rights  in  personam  and  not 
fa  rem.  That  he  would  not  be  entitled  to  the  ret  vindicatio  is  dear  from  the 
rsasoning  of  Voet.  That  he  would  have  no  hypothecary  action  is  clear  from  the 
well-known  role  of  law  that  the  goods  and  effects  of  the  deceased  (bona  de/uneti) 
and  not  of  the  heir  or  fiduciary  legatee,  are  subject  to  the  tacit  hypothecation  in 
favour  of  the  legatees  or  fideiconunissary  remaindermen.  There  remains  there- 
fore to  the  plaintiffs  only  a  personal  right  of  action  against  the  representatives 
of  their  deceased  father."  In  Brink^s  Curator  vs.  Brings  Trustee  (5  8.  329), 
Connor,  J.,  said :  **  The  authorities  generally,  on  the  fideicommissary  hypothec 
of  the  Boman  Law,  and  consequently  the  Boman-Butch  Law— for  I  am  not 
aware  that  on  this  point  there  was  any  difference  between  them— either  expressly 
deny  that  the  hypothec  extends  beyond  the  property  which  comes  from  the 
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teetator  to  the  person  bnrdened  with  the  ftdetcommisBum^  or  impliedly  deny  it  by 
not  including  any  mere  personal  iideicommissary  hyx>othec  among  those  whioh 
they  enumenUie  as  known  to  the  law.  Of  the  latter  authorities  are  Van  Leenwen 
(A  2>.  L,  4,  13,  16;  2  K.  102;  Cen$.  For,  1,  4,  9,  12)  and  Van  der  Linden 
{ImtittUeSy  1,  12  §  2).  .  .  .  It  is,  I  apprehend,  clear  beyond  all  question  that  the 
fideicommissary  hypothec  does  not  extend  to  the  property  of  the  burdened  person, 
not  derived  from  the  testator  or  curator  of  the  fideicommissum,** 

See  also  In  re  Lutyens  (2  M.  312);  Jennings  vs.  Van  Wyk  (7  &  G.  228);  and 
Ootthuysm's  TutHx  vs.  Moffat  (5  S.  0.  319).  The  two  latter  cases  decided  that 
the  tadt  hypothec  of  a  fideicommissary  heir  or  legatee,  in  case  of  a  mutual  will 
by  which  the  surviving  testator  has  been  appointed  fiduciary,  affects  only  the 
share  of  the  first-dying  teetator.  Such  hypothec  is  not  lost  by  the  subsequent 
mortgage  of  a  farm  (bequeathed  as  legacy)  by  the  fiduciary  legatee.  If  the  farm 
has  been  sold  in  execution  at  the  suit  of  the  mortgagee,  and  the  proceeds  have 
been  paid  to  him  by  the  sheriff  under  an  indemnity,  the  legatee  is  entitled,  in  a 
distribution,  to  a  preference  over  the  mortgagee.  In  re  Lutgtns  decided  that 
where  a  guardian  of  minor  fideicommissary  heirs  hands  over  the  fideioommiBsary 
estate  to  the  fiduciary  heir,  and  takes  a  bond  from  him  in  security  of  the  minoi'B 
portions,  this  constitutes  a  novation,  and  destroys  the  tacit  hyx>otheo  of  the 
fideicommissary  heirs. 

By  Cape  Act  5,  1861,  §  3,  it  is  provided  that  the  tadt  hypothec  of  legatee! 
shall  only  last  for  twelve  months  from  the  date  on  which  legadee  became  due  or 
demandable,  except  in  case  of  minority,  coverture,  or  absenoe,  when  the  time 
shall  be  extended  to  twelve  months  from  the  period  when  such  disability  ceaaee. 
In  no  case  shall  it  last  more  than  five  years,  although  minors  shall  have  thiee 
years  from  the  date  of  majority  in  which  to  claim  the  hyx>othec  This  hypothec, 
and  that  of  fideicommissary  heirs,  are  abolished  in  the  Transvaal  by  Proc  28, 
1902,  §  130  (2)  and  130  (3). 

As  to  mixture  of  the  heir's  property  with  that  of  the  testator,  see  Brini^* 
Curator  vs.  Brink^s  Truitee  (5  8.  329),  where  it  was  said :  "  It  might,  one 
would  think,  be  fairly  argued  that  when  a  quantity  of  property  has  been  traced 
to  the  hands  of  the  heir,  it  lies  upon  him  or  his  creditors  to  show  that  propeitf 
found  in  the  estate  does  not  represent  the  property  so  traced  to  him ;  and  one 
would  think  that  such  was  the  meaning  of  Voet  in  another  part  of  the  section 
which  Burge  quotes  (20,  2  §  21).  He  says  there :  Fideioommissaries  and  legatees 
'  are  to  be  preferred  on  the  property  of  the  deceased  to  the  creditors  of  the  heir, 
if  the  heir  be  so  indebted  that  the  goods  of  the  deceased  mixed  with  the  goods 
of  the  heir  be  not  sufficient  for  the  debts  of  the  deceased  and  the  heir,  and  the 
amount  of  the  legacies.  Wherefore,  as  the  l^atees  are  to  be  postponed  to  the 
creditors  of  the  deceased,  so,  on  the  contrary,  they  are  first  to  all  the  creditors 
of  the  heir  or  person  asked  to  restore,  therefore  protected  by  a  general  e^Nress 
or  legal  hypothec,  as  nothing  ought  to  go  to  them  from  the  patrimony  of  the 
deceased  as  long  as  there  be  not  satisfaction  therefrom  to  legatees  and  fidei- 
commissaries  '  («tc) .  It  was,  no  doubt,  from  this  passage  that  Burge  conduded  that 
Voet  meant  to  lay  down  that  to  the  extent  of  the  property  come  to  the  heir  frooi 
the  testator,  the  heir's  property  was  bound  by  the  fideicommissary  hypothec 
The  doctrine  of  separatio  bonorum  referred  to  by  ,Mr.  Porter  in  his  leaned 
argument  for  the  defendant,  to  show  that  the  general  hypothec  was  not  required 
for  the  security  of  the  fiddcommissaries,  probably  also  shows  that  the  hypothec 
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against  the  heir's  property  failB  when  what  was  the  testator's  and  the  heir's 
respectiTely  have  become  inseparably  mixed.  We  haye  seen  from  Yoet,  and 
there  is,  of  course,  no  doubt  but  that  chirograph  creditors  of  the  testator  are  to 
be  preferred  to  his  fideicommissaries,  or,  for  the  principle  is  the  same,  to  his 
legatees.  Now  these  creditors,  in  order  to  prevent  injurious  consequences  to 
themselyes,  from  the  mixing  by  the  heir  of  the  testator's  property  with  his  own, 
haye  to  ayail  themselyes  of  the  separatio  bonorttm,  and  both  Domat  and  Yoet 
(42,  6  §  4)  lay  down,  and  the  Digeit  supports  them  in  the  proposition,  that  the 
right  of  separation  is  lost  if  the  goods  of  the  deceased  become  mixed  with  those 
of  the  heir  so  as  not  to  be  disting^uished ;  and  Yoet  adds  there  that  moneys 
mixed  cannot  be  conceiyed  of  separately,  or  claimed ;  and  Domat  states  that  Uie 
presumption  is  in  fayour  of  the  mixed  property  being  the  heir's." 

See,  generally,  Oolquhoun  ($§  1468,  1469)  and  Yan  Leeuwen  (E.  D.  L.  4,  13, 
16;  2  if.  101). 

1017.  The  children  of  a  first  marriage  have  a  tacit  hypothec  upon 
the  property  of  a  suryiying  parent  who  remarries,  for  the  restitution 
of  property  which  has  devolyed  upon  the  suryiying  parent  from  the 
first-dying  spouse  or  deceased  children  of  the  first  marriage,  subject 
to  the  condition  that  as  a  penalty  for  the  second  marriage  such 
property  shall  deyolye  upon  the  children  of  the  first  marriage. 
And,  in  general,  children  haye  a  tacit  hypothec  for  property  deriyed 
by  them  from  a  deceased  parent  or  from  a  lineal  blood-relation  of 
«nch  deceased  parent,  which  is  under  the  administration  and  in  the 
possession  of  the  suryiying  parent.  This  most  generally  occurs  in 
the  case  of  marriages  in  community,  where  the  spouses  haye  made  a 
mutual  will  appointing  the  children  as  heirs,  and  the  suryiyor  con- 
tinues to  administer  the  joint  property.  This  hypothec  extends 
oyer  the  property  of  a  step-father  or  step-mother  married  in  com- 
munity to  the  suryiyor  of  the  first  marriage,  unless  a  contrary 
stipulation  has  been  made  as  to  the  second  marriage  by  antenuptial 
contract.  Van  Leeuwen  {R,  D.  L.  4,  18,  11 ;  2  K.  96)  says  that 
there  are  other  cases  where  the  hypothec  does  not  exist,  namely : 
(1)  where  the  mother  of  the  children  of  the  first  marriage  is  not 
their  guardian;  or  (2)  where  she  has  rendered  a  proper  account 
before  her  second  marriage,  and  another  person  has  been  appointed 
guardian  of  her  children.  This  hypothec  does  not  extend  to  the 
adyentitious  property  of  minors.  The  right  of  minors  to  tacit 
hypothec  does  not  disappear  if  the  suryiying  parent  enters  into  a 
compromise  or  transaction  (by  what  is  known  as  uitkoop)  with  the 
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children  of  the  first  marriage,  or  their  goardian  if  they  are  minore, 
whereby  in  place  of  their  inheritance  from  the  predeceased  spouse 
the  children,  or  their  guardian  if  they  are  minors,  are  promised  a 
fixed  amonnt  of  money  (20,  2  §§  28,  24). 

See  Colquhoun  ({  1468) ;  Hiddingh  va  Baubaix  (Bach.  1878»  p.  43 ;  8  Boa.  13); 
HuU  YB.  McMaster  and  (Hher$(6  S.  220);  BudBrinJ^s  TrutUej^  Fan /Zieneii  (^ 
S.  161).  By  Gape  Act  12,  1866  ({ 1),  a  widower  or  widow,  ynost  to  Temaniage, 
must  either  pay  to  the  Master  of  the  Supreme  Court  the  iuheritanoe  due  to  the 
minor  children  of  the  first  marriage,  or  secure  such  inheritance  by  a  deed  of 
hinderhewijs.  See  also  Gape  Ordinances  of  May  23rd,  1805  ($  13) ;  No.  105  of 
1833  (${22,  23);  and  Act  9, 1882  ($6).  As  to  the  Natal  practice,  see /»  r«  Jforoif 
(1  N.  L.  B.  196);  In  rtBoddy  (1  N.  L.  R  236);  and  In  re MaHit  (2  N.  L.B. 
32).  As  to  the  Transvaal,  see  Law  No.  3,  1871,  $§  4  and  8,  and  Proa  28, 1902, 
S130. 

/•  Hypotheci  for  Funeral  Expense: 

1018.  An  hypothec  exists  at  law  for  funeral  expenses  of  a 
deceased  person.  Such  expenses  must  be  necessary  (Sckorer^ 
§  245 ;  MoMdorp^  p.  580).  Mourning  clothes  are  not  included 
among  funeral  expenses  (F.  D.  K.^  note  to  §  418).  Funeral 
expenses  include  all  costs  for  decently  and  respectably  burying 
the  deceased  (Colquhoun^  §  1477).  The  claim  for  faneral  expenses 
lies  in  favour  of  a  person  who  has  incurred  expenditure  in  regard  to 
the  funeral,  or  who  has  given  a  mandate  for  such  expenditure.  It 
lies  generally  against  those  who  must  bury  the  deceased — that  is,^ 
his  or  her  heirs,  or,  in  the  case  of  deceased  minors,  the  parents. 
In  case  of  insolvency,  the  claim  for  funeral  expenses  is  preferent. 
If  the  deceased's  estate  is  solvent,  the  heirs  or  executors  must  pay 
the  funeral  expenses  (Van  L.,  R.  D.  L.  4, 18,  9,  and  notes ;  2  K.  98). 
A  person  who  has  advanced  money  to  bury  a  deceased  person  may 
cede  his  claim,  and  his  preferent  right  will  pass  to  the  cessionary. 
A  person  who  has  buried  the  deceased  despite  the  heir's  or  executor's 
prohibition  will  still  have  a  preferent  claim  for  funeral  expenses,  if 
the  deceased  gave  him  a  mandate  to  perform  the  funeral,  or  if  the 
heir  or  executor  has  made  undue  delay  in  carrying  out  the  funeral. 
Yoet  states  that  a  person  cannot  claim  repayment  of  expenses,, 
where  it  appears  from  circumstances  that  they  were  incurred  from. 
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motiyes  of  affection,  without  the  intention  to  reclaim  them  from  the 
deceased  person's  estate  (11,  7  §§  8 — 18). 

The  ezpeoditore  which  is  redaimahle  must  not,  says  Yoet,  be  of  an  ostenta- 
tioos  natore,  but  such  as  is  costomary,  and  suited  to  the  deceased  person's  social 
position. 

Medical  expenses  and  charges  relating  to  the  last  illness  of  the  deceased  are 
classed  among  foneral  expenses  entitled  to  preference.  But  there  will  be  no 
preference  in  insolvency  in  fttvonr  of  a  medical  man  for  medicines  sapplied  before 
insolTency  to  an  insolvent  alive  at  the  date  of  sequestration  {In  re  Bouxy 
2 IC.  318).  If  the  fees  are  for  the  last  illness,  the  preference  will  not  be  taken 
away  by  the  fact  that  the  deceased's  estate  is  declared  insolvent  after  his  death 
(In  re  Wolff,  6  8.  0. 127).    See  Scharer  (§  245). 

J.  Hypothec  for  Wage$. 
1019.  In  many  parts  of  Holland  it  was  a  rule  that  servants  had  a 
preferent  claim  for  wages,  which,  says  Van  der  Keessel,  was  limited 
to  their  earnings  for  one  year.  Van  Leeuwen  (i2.  D.  L.  4,  18,  21 ; 
2  K.  118)  says  that  this  preference  before  all  concurrent  debts  exists 
in  some  places,  but  he  points  out  that  it  is  uncertain  whether  it 
forms  part  of  general  Koman-Dutch  Law,  as  there  is  no  special 
enactment  on  the  subject.  Van  der  Keessel  (§  454)  distinctly 
derives  his  rule  from  the  Law  of  Haarlem  of  February  1st,  1610, 
'which,  of  course,  is  a  purely  local  enactment.  Li  the  absence  of 
evidence  showing  that  this  preference  was  either  customary  through- 
out the  Netherlands,  or  imposed  by  the  States  General,  it  has  been 
laid  down  that  this  hypothec  was  not  imposed  by  general  Roman- 
Dutch  Law  {In  re  De  ViUier$,  O.  F.  S.  Rep.  1886,  2  Greg.  p.  62). 

In  Cape  Colony  (Act  5,  1861,  §  8,  sub-s.  7),  ''  the  tadt  hypothecation 
which  certain  classes  of  servants  have  upon  the  estates  of  their  masters,  in 
.security  of  their  wages  in  arrear,"  is  abolished.  In  Natal  it  seems  dear  that 
^ihis  hypothec  exists,  and  In  re  Acutt  (4  N.  L.  B.  15)  lays  down  that  the 
preference  for  servants'  wages  is  not  restricted  to  the  wages  of  house  servants, 
bat  extends  to  every  servant,  induding  shop  servants.  This  view  seems  to  be 
<ypposed  to  that  taken  in  the  Cape  Act,  which  restricts  any  hypothec  that  may 
exist  to  certain  classes  of  servants— probably  following  Van  der  Keessel,  who 
speaks  only  of  domestic  servants.  See  Van  der  Linden  (1,  12,  4),  and,  as  to 
Transvaal,  Kilgour  vs.  Lisbon  Berlin  Co,  {In  Liquidaiicn),  K.  &  B.,  p.  86. 

K.  Hypothecs  in  reepect  to  Houses. 
1020.  According  to  Roman  Law,  which  has  been  adopted  in 
Roman-Dutch  Law,  a  person  who  has  lent  money  for  the  repair  of  a 
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house  has  a  tacit  hypothec  upon  such  house,  but  not  upon  the  other 
property  of  the  owner  of  the  house.  It  makes  no  difference  whether 
the  money  has  been  lent  to  the  owner  himself,  or  to  the  builder  of 
the  house,  provided  the  repairing  takes  place  on  the  mandate  of  the 
owner.  The  principle  upon  which  this  proceeds  is  '*  because  it  is 
not  right  or  just  that  any  person  should  be  enriched  at  the  expense 
of  another  without  any  consideration  whatever."  This  hypothec  is 
extended  in  favour  of  a  builder  or  contractor,  who  has  expended  his 
labour  upon  the  repair  of  a  house,  and  applies  likewise  to  the 
rebuilding  of  a  house  {Shepherd  vs.  McLtigan,  O.  B.  Transv.  1895, 
p.  128).  But  it  does  not  apply  to  the  building  or  purchase  of  a  new 
house,  or  to  the  delivery  of  materials  for  such  erection  (Van  L., 
R.  D.  L.  4,  18,  8 ;  2  K.  92,  and  note),  unless  there  is  a  special 
agreement  to  that  effect.  There  will  be  no  hypothec  where  a  person 
has  lent  money  to  repair  a  house,  and  it  appears  that  the  money  has 
been  converted  to  other  purposes.  As  a  general  rule,  the  repairs 
must  be  necessary  ones ;  although,  says  Yoet,  the  hypothec  may  be 
extended  if  it  is  clear  that  ornamentation  or  embellishment  has 
actually  enhanced  the  value  of  the  house.  In  brief,  the  hypothec 
applies  in  the  case  of:  (a)  builders,  who  repair  or  rebuild  houses, 
and  {b)  persons  who  lend  money  for  such  repair  or  rebuilding — Uie 
repairs  in  both  cases  being  necessary.  In  the  case  of  a  loan,  the 
following  circumstances,  according  to  Schorer  (§  244 ;  Maoidorp, 
p.  628),  must  concur :  (1)  the  loan  must  be  made  expressly  for  the 
repair  of  the  house ;  (2)  the  money  lent  must  not  be  converted 
to  any  other  use ;  (8)  the  house  to  be  repaired  must  be  actually  in 
existence  (20,  2  §§  28,  29). 

Acooiding  to  Shepherd  vs.  McLagan^  and  the  Natal  cases  (TvUey  vs.  Living- 
stone,  N.  B.  Nov.  dOth,  1860 ;  In  re  Lean,  N.  B.  Sept.  13th,  1866 ;  and  ffolmee  m 
South  African  Loan,  Mortgage,  and  Mercantile  Agency,  4  N.  L.  B.  68),  it  would 
appear  that  this  hyx>othec  remains  effectual  even  if  the  bmlder  has  not  retained 
poBseesion  of  the  house.  But  from  the  remarks  of  Shippaid,  J.,  in  Brown'e 
Aeeigneee  vs.  Pote  (4  E.  D.  0.  50),  it  might  appear  that  the  builder  must  retain. 
The  point  has,  however,  not  been  expressly  decided.  This  oase  laid  down  that  a 
builder,  who  retains  possession  of  a  house  built  by  him,  has  a  lien  on  the  house 
for  the  payment  of  his  labour  and  of  the  value  of  the  materials  suppUed ;  and 
such  hen  is  preferent  to  the  daim  of  a  mortgagee,  who  advanced  his  money  upon 
the  property  after  its  value  had  been  enhanoed  by  the  building.    See  also 
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Cfolonial  Chvemmetd  ys.  Smith  a/nd  (HherB  (4  S.  0. 196),  which  decided  that  a  sub- 
oontractor  who  has  expended  his  labour  on  a  bmlding,  but  between  whom  and 
the  employer  of  the  building  there  is  no  vinculum  juris,  has  no  right  of 
retention. 

See»  generally,  Van  Leeuwen  (Cen$.  For,  1, 4, 9,  5) ;  Van  der  Eeeesel  (§  417) ; 
Grotius  {Introd.  2,  48,  13 ;  Maasdorp,  p.  187) ;  Groenewegen's  note  on  (}rotius ; 
Norden  vs.  Solomon  (2  M.  377) ;  and  Bohmer*$  Exeattors  vs.  Boman  Catholic 
ChurchioardenB  (2  M.  325).  By  the  Cape  Act  5,  1861  (§  8,  sub-s.  5,  6),  the 
hyx>othec8  for  the  cost  of  building  houses,  and  for  money  lent  in  repair  of  houses, 
is  abolished ;  although  **  nothing  herein  contained  shall  be  construed  so  as  to 
deprive  any  person  of  any  right  which  he  may  now  by  law  possess  to  retain  any 
property  whatsoever  which  shall  be  in  his  actual  possession,  until  his  costs  and 
charges  incurred  thereon  shall  have  been  paid."  A  similar  abolition  has  taken 
place  in  the  Transvaal,  by  Proc  28,  1902,  §  130  (10)  and  §  130  (11). 

L.  Hypothec  in  respect  to  Skips. 

102L  The  principles  applicable  to  houses  appear  to  be  applicable 
in  the  case  of  ships.  According  to  Boman-Dutch  Law,  one  who 
restores,  repairs,  or  renews  a  ship,  or  who  lends  money  for  such 
purposes,  has  a  right  to  a  tacit  mortgage  over  such  ship ;  but  not  for 
loans  for  or  costs  of  building  a  new  ship  (F.  D.  K.  §  417).  The 
repairs,  as  in  the  case  of  a  ship,  must,  says  Van  Leeuwen 
(R.  D.  L.  4,  18,  8 ;  2  K.  91),  be  necessary  ones  (20,  4  §  19). 

See  Sohorer  (§  244),  Grotius  {Introd.  2, 48, 13 ;  Maasdorp,  p.  187).  There  is  no 
lien  on  a  ship  for  necessaries  supplied  for  the  use  of  the  ship  {In  re  Winter^ 
N.  B.  1867,  p.  276). 

The  Gape  Act  5,  1861,  §8,  sub-ss.  5,  6,  abolishes  this  hypothec,  but 
preserves  the  jtu  reUntionU,  Curiously  enough,  this  hyx>othec  has  also  been 
abolished  in  the  Transvaal,  by  Proc.  28,  1902,  §  130  (10). 

According  to  Voet  (20, 2  §  30),  and  Grotius  {Introd.  2, 48, 20 ;  Maa$dorp,  p.  188), 
a  ship  is  bound  to  the  owner  of  the  cargo,  if  the  cargo  has  been  sold  by  the 
master  for  absolutely  necessary  repairs.  In  case  the  ship  has  passed  into  the 
hands  of  a  third  party,  the  owner  of  cargo  must  proceed  against  the  same 
(presumably  by  an  action  in  rem)  within  a  year  and  a  day. 

The  ship  and  cargo  are  bound  to  the  master  and  ship-owners  for  freight 
(Grotius  2,  48,  19,  Maasdorp,  p.  188 ;  Van  L.,  B.  D.  L.  4,  13,  13,  2  K.9S; 
Schorer,  §  253 ;  Standard  Bank  vs.  Wilman,  Spilhaue  A  Co.,  6  S.  C.  15).  For 
this  purpose,  says  Grotius,  the  ship  is  held  to  continue  in  existence  so  long  as  its 
keel  is  in  existence.    See  also  Butherford  vs.  Lupke$  (N.  R  Aug.  1st,  1864). 

As  to  the  rights  and  liabilities  of  a  consignee  of  cargo,  before  the  passing  of 
the  Gape  Act  8,  1879,  see  MtOer's  Executors  vs.  McFie  (3  S.  334). 

The  Gape  Act  5,  1861,  §8,  sub-s.  8,  abolishes  *'the  tacit  hypothecation 
possessed  by  persons  supplying  ships  with  tackle,  apparel,  furniture,  or  stores, 
in  so  far  as  such  hypothecation  might  be  claimed  by  persons  supplying  such 
articles  in  this  Colony  to  ships  owned  by  persons  resident  in  this  Colony." 
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M.  Hypothec  of  hegal  'Prac^kAtmeru 

1022.  In  certain  cases  a  right  of  retention — corresponding  more 
closely  to  the  English  Law  notion  of  lien — ^is  given  to  certain  classes 
of  persons,  and  so  long  as  the  thing  subject  to  the  right  is  actually 
retained  the  person  in  whose  possession  it  is  has  a  preferent  claim 
for  what  is  due  to  him  by  the  owner  of  the  thing.  This  claim  has 
reference  only  to  the  thing  retained,  and  by  virtue  of  it  the  creditor 
may  refuse  to  give  up  the  thing  retained  until  the  debt  due  to  him  is 
satisfied.  Once  the  creditor  parts  with  the  possession  of  the  thing 
subject  to  the  right  of  retention,  his  preference  is  gone.  According 
to  Roman-Dutch  Law,  this  right  is  enjoyed  in  respect  to  things 
deposited  with  or  entrusted  to  another,  upon  which  any  expenses 
have  been  incurred — such  as  material  given  to  a  person  to  make  up 
into  cloth,  or  cloth  given  to  a  tailor  to  make  up  into  clothes.  The 
depositary  in  such  a  case  has  a  right  to  set  off  the  material  against 
the  expenses  incurred  by  him.  Li  the  same  way  innkeepers  have  a 
right  of  retention  as  to  the  goods  of  persons  brought  into  the  inn, 
for  board  and  lodging  due  by  such  persons.  But  an  innkeeper's 
hypothec  is  distinct  from  that  of  a  landlord.  So,  where  an  inn- 
keeper had  given  credit  to  his  lodger,  knowing  that  a  sewing- 
machine  used  by  the  latter  on  the  premises  had  been  acquired  on 
the  hii*e  system  and  did  not  belong  to  the  lodger,  it  was  held  that  as 
the  board  and  lodging  had  not  been  supplied  on  the  security  of  the 
machine,  the  latter  was  not  subject  to  the  innkeeper's  hypothec  or 
lien,  in  respect  of  a  debt  due  for  such  supplies  (HiooA;  vs.  Singer 
Manvfactwring  Co.,  11  N.  L.  B.  801). 

1028.  The  most  important  lien  of  this  kind  is  that  enjoyed, 
according  to  the  practice  of  South  Africa,  by  attorneys,  notaries, 
and  conveyancers  upon  documents  in  their  possession  belonging 
to  clients,  as  to  which  they  enjoy  a  right  of  retention  until  the 
costs  due  by  such  clients  have  been  paid.  This  lien  enures  also, 
according  to  Van  Leeuwen  (it.  Z>.  L.  4,  40,  2 ;  2  K.  881),  in  fiivour 
of  advocates  and  pleaders  (see  also  Kersteman,  Woordenhoek^  tub  voce 
*'  Retentie  ")•  The  rules  of  law  applicable  on  the  subject  were  thus 
laid  down  in  WiUielm*$  Eitate  vs.  ShepeUme  (N.  B.  1878—1879,  p.  1) : 
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**  An  attorney  has  no  right  to  retain  his  client's  documents,  each  as 
title-deeds,  against  creditors,   for  costs  owing  to  him,  except  in 
respect  of  his  charges  for  the  litigation  in  which  the  documents  were 
instrumenta  litU  (documents  in  suit).     The   charge  for  which  the 
claim  to  retain  is  made  should  be  in  respect  of  work,  or  expendi- 
ture on,  or  should  have  some  other  connection  with,  the  property 
retained.    If  the  litigation  were  such  as  to   be  essential  to  the 
preservation  of  mortgaged  property,  the  mortgagees  being  absent 
from  the  (Natal)  Colony,  there  might  be  an  equity  in  favour  of  the 
attorney  to  whom  the  deeds  were  handed  by  the  mortgagor,  to  retain 
the  deeds   for   the   costs   of   litigation    even  against  the    mort- 
gagee.    But    it  would    be    otherwise,    where    the    mortgagee  is 
easily  accessible."      In    Trttstees  of  Alien   dt  Co.  vs.  Shepstone 
(6  N.  L.  B.  218),  it  was  laid  down  that  there  is  no  right  of  retention 
by  an  attorney  of  his  client's  title-deeds,  for  professional  services 
rendered,  and  disbursements  on  account  of  valuer's,  auctioneer's, 
and  advertising  charges,  incurred  in  an  attempted  sale  of  the  land. 
Such  a  right  over  documents  does  not  exist  unless  with  respect 
to  work  done  on  them,  or  unless  they  are  instrumenta  litU*    An 
abortive  attempt  to  raise  money  on  mortgage  would  give  no  charge 
on  the  property  or  on  the  title-deeds.     In  Thomas    vs.  Barker 
(2  M.  821)  it  was  held  that  an  attorney  employed  by  an  executor  to 
recover  a  debt  due  to  the  testator  has  a  preference  on  the  amount  of 
the  judgment  in  the  sheriff*s  hands  for  his  costs  of  this  action,  but 
has  no  preference  for  his  account  against  the  executor  for  other 
business  done,  not  in  connection  with   the  testator's  estate.    It 
seems,  however,  that  this  last  case  was  decided  on  principles  of 
English  Law.     This  lien  does  not  extend  to  professional  accountants 
or  bookkeepers  (Walker's  Trustee  vs.  Jones  and  Others^  2  S.  C.864; 
Spangenberg's  Trustee  vs.  Cousins^  2  M.  848). 

See,  genenlly,  Quem*$  Taum  As9urance  Co.  vs.  WoocPs  Trustee  (5  S.  0.  827); 
TriUch'e  Truetee  vs.  Berrange  and  Son  (3  8.  0.  217) ;  Jewell  and  BuUer  vs.  Hazett 
and  SUer  (7  0.  T.  B.  23)  ;  MorelancCs  Truttees  v&  Shepetone  (6  N.  L.  B.  201) 
H  t%  vs.  Lance,  N.  0.(1  0.  L.  J.  336) ;  EUi$YB.Baket  and  Laughton  (6  N.L.&. 
100) ;  lienne  vs.  Fuleher's  TrmUe  (N.  B.  Ib67,  p.  83) ;  Waikineon*e  Execuiar  vs. 
Morris  (8  N.  L.  B.  238) ;  Murphy  vs.  surveyor-Qeneral  (N.  B.  1867,  p.  75) ;  In  re 
FeUigrew'e  Estate  (19  N.  L.  B.  76) ;  Greene  vs.  Stuart  (20  N.  L.  B.  63),  Mtmcamp 
vs.  Soehiah  (18  N.  L.  B.  97) ;  and  Arend  vs.  Hendrickse  (3  M.  119). 
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Ab  to  the  hypothec  for  expenditure  on  mining  daims,  see  the  Weiboek  of  tiie 
former  Orange  Free  State  (now  Orange  Eiver  Colony),  p.  731,  and  Oriquakmd 
West  Diamond  Mining  Co.  vs.  Fenton  (6  S.  C.  359). 

N.  The  Hypothec  of  a  Factor. 

1024.  According  to  Boman-Dutch  Law,  a  factor,  who  has  goods 
of  his  principal  for  sale,  enjoys  both  a  tacit  hjrpothec  and  a  right 
of  retention,  the  latter  privilege  being  enjoyed  over  goods  of  the 
principal's  in  the  factor's  possession  (Grotios,  2,  48,  21 ;  Maoidorp, 
p.  188 ;  Schorer,  §  254).  *'  A  factor  or  artificer,"  says  the  latter 
authority,  ''  though  the  owner  of  the  thing  is  liable  to  him,  may 
protect  himself  by  retaining  the  thing  which  has  been  improved  by 
his  labour  until  his  expenses  have  been  paid,  and  will  be  preferred  to 
the  rest  of  the  creditors,  and  regarded  as  privileged  among  concurreDt 
creditors."  The  hypothec  is  extended  in  respect  of  moneys  advanced 
by  the  factor  or  paid  by  him  on  the  principal's  behalf.  In  the  same 
way,  says  Van  Leeuwen  (R.  D.  L.  4,  18,  18 ;  2  f  .  99),  if  a  partner 
is  privately  insolvent,  and  not  in  his  partnership  capacity,  his 
partner  has  a  preference  over  the  partnership  estate,  not  merely  in 
satisfaction  of  the  common  partnership  debts,  but  also  for  his  share 
in  the  partnership. 

As  to  the  hypothec  of  an  agent  for  general  expenses,  see  Walker  vs.  Dvorak 
A  Co,  and  Another  (2  S.  0.  361). 

An  agistor  (a  person  who  grazes  on  his  land  cattle  belonging  to  anotlier 
person)  has  no  lien  upon  the  oatUe  for  agistment  (Momsen  vs.  MosUri^  1 8.  C.  185). 

In  the  same  way,  an  owner  of  land  has  no  lien  on  goods  brou^t  upon  UieUnd 
by  trespassers  (London  and  South  African  Exploration  Co,  vs.  Ahrahami  and 
(Hher$,  3  G.  W.  B.  273). 

(8)  Rights  of  the  Mobtgagbe. 

A.  BighU  in  General. 

1026.  By  virtue  of  the  hypothecary  right  an  action  in  rem  arises 
in  favour  of  a  creditor  against  the  person  subject  to  the  hypotheca- 
tion. By  this  the  creditor  follows  up  the  hypothec  to  which  he  is 
entitled,  whether  it  be  pledge  or  mortgage,  express  or  tacit,  if  the 
debtor  or  the  possessors  of  the  pledged  property  do  not  pay  what 
is  due  on  the  principal  debt.  If  a  pledge  has  been  conditionally 
given  for  an  unconditional  debt,  the  creditor  cannot  succeed  in  the 
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hypothecary  action  before  the  condition  of  the  pledge  is  fulfilled,  bat 
the  Court  may  call  on  the  person  in  possession  of  the  pledged  pro- 
perty to  give  security  that  he  will  deliver  up  the  pledge  if  the  condition 
is  fulfilled  or  the  principal  debt  be  not  paid.  If  an  unconditional 
pledge  be  given  for  a  conditional  debt,  no  action  can,  of  course,  be 
brought  before  the  condition  is  fulfilled.  If,  again,  a  conditional 
pledge  be  given  for  a  conditional  debt,  both  conditions  must  be 
fulfilled  before  the  hypothecary  action  can  be  brought.  This  action 
lies  not  only  against  the  debtor,  but  also  against  one  who  has  bound 
himself  for  the  debtor  (such  as  a  surety),  or  against  any  third  person 
being  the  bond  fide  or  maid  fide  possessor  of  such  property.  Even 
a  person  who  has  succeeded  in  establishing  his  title  to  the  property, 
as  against  the  debtor,  by  vindicatory  action,  will  be  liable,  if  the 
property  was  mortgaged  before  such  action  was  instituted,  and  the 
mortgagee  was  unaware  of  the  defective  title  of  the  debtor.  A  novel 
of  Justinian  laid  down  that  if  the  property  pledged  was  in  possession 
of  a  third  party,  the  debtor  and  his  sureties  must  be  first  excussed, 
before  the  third  possessor  of  the  pledge  was  called  upon  {Nov.  4,  c.  2). 
But  a  third  person  who  bought  the  pledged  property  with  a  know- 
ledge that  it  was  pledged  was  not  allowed  this  benefit  of  excussion. 
But,  according  to  Dutch  Law,  in  the  case  of  immovable  property, 
which  is  duly  mortgaged  and  in  the  possession  of  the  debtor,  the 
creditor  must  excuss  the  same  before  proceeding  against  the  sureties, 
whose  liability  is  only  subsidiary  (see  In  re  Wolff  and  Baartman, 
2  M.  828).  A  creditor  is  not  compellable  to  split  his  hypothecary 
action  where  there  are  several  debtors,  and  to  call  upon  each  of  them 
for  his  proportionate  share  of  debt.  Where  one  of  several  heirs  of 
a  debtor  makes  payment  in  golidum  to  an  hypothecary  creditor  who 
claims  from  him,  such  heir  is  entitled  to  cession  of  action  against 
the  other  heirs.  Yoet  holds  that  if  a  person  who  possesses  or 
detains  hypothecated  property  pays  the  whole  of  the  debt  to  the 
creditor,  the  actions  against  the  principal  debtor  and  the  possessors 
of  the  other  pledges  or  portions  thereof  are  to  be  ceded  to  such 
person  pro  ratd.  Where  a  person  is  liable  jointly  with  others,  and 
pays  the  whole  debt,  he  can  only  claim  cession  of  action  against  the 
other  debtors  pro  ratd.     Where  a  creditor  proceeds  against  a  third 
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party  who  is  in  possession  of  the  hypothecated  property,  he  must 
show  that  at  the  time  when  the  property  was  specially  mortgaged,  or 
at  the  time  a  general  mortgage  was  constituted  which  included  the 
property  in  question,  the  property  was  in  the  debtor's  possesrion. 
Where  the  same  thing  has  at  one  and  the  same  time  been  pledged 
to  several  persons,  in  shares,  or  without  mention  of  its  being  pledged 
either  wholly  or  in  part,  each  of  them  may  claim  in  proportion  to 
his  share  as  against  the  other  pledgees  or  mortgagees,  but  not  as 
against  third  possessors.  But  if  they  are  pledgees  or  mortgagees 
singvU  in  ioUdum,  each  can  proceed  in  solidum  against  the  third 
possessor.  In  the  case  of  immovables,  according  to  Boman-Datch 
Law,  a  mortgagee  not  in  possession  has  equal  rights  with  a  mort- 
gagee in  possession,  to  this  extent,  that  they  are  entitled  to  share 
pro  raid  in  the  price  realised  on  sale  of  the  property  (see  In  re 
Russouw,  1  M.  479).  Where  property  is  pledged  and  delivered  to 
a  creditor,  and  then  comes  into  the  possession  of  a  third  party, 
the  hypothecary  action  for  recovery  of  the  property  will  be  extin- 
guished on  expiry  of  the  legal  period  of  usucapion  by  such  third 
party.  In  general,  Voet  is  of  opinion  that  the  hypothecary  action 
ends  with  the  ordinary  period  of  prescription  (SM),  4  §§  1 — 9)- 

See  GiotiuB  {Introdudum,  2,  48,  32 ;  Maoidarp,  p.  190),  and  Van  dor  EommI 
($434).  In  $429  the  latter  authority  says  that  '*a  general  conventiooil 
mortgage  of  immovable  property  is  eztinguiehed,  if  the  property  mortgaged 
has  been  transferred  to  another  for  a  valuable  consideration.  But  it  is  otherwise 
in  respect  of  a  l^;al  (tacit)  mortgage,  whioh  is  left  subject  to  the  rule  of  theoifil 
hiw.'*    See  also  ScAorer  ($  261). 

B.  Order  of  Preference. 

1026.  The  question  of  preference  among  creditors  usually  arises 
in  case  of  insolvency,  or  upon  the  distribution  of  a  person's  proper^ 
after  his  decease.  Where  a  debtor's  property  has  been  seized  in 
execution,  the  question  of  preference  among  his  creditors  must  also 
be  decided  where  they  claim  that  they  are  respectively  entitled  to 
claim  the  whole  or  part  of  the  property  seized  in  execution  or  the 
proceeds  thereof.  Where  creditors  having  a  preference  are  unaware 
of  the  distribution  of  the  debtor's  property,  they  are  entitled  there- 
after to  make  good  their  claim,  and  to  reclaim  the  money  realised 
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in  execQtion  from  creditors  to  whom  thej  are  adjudged  preferent* 
As  a  consequence  of  this  principle,  the  rule  has  been  introduced 
in  Boman-Dutch  practice  that  a  creditor  who  is  declared  entitled 
to  the  proceeds  of  a  sale  in  execution  must  give  security  de 
r€$tUuendo  before  he  receives  such  proceeds.  While  a  distribution 
to  creditors  in  order  of  preference  is  pending,  the  proceeds  remain 
in  charge  of  the  sheriff,  trustee  in  insolvency,  executor  testamentary 
or  dative,  or  curator  bonu ,  as  the  case  may  be.  The  place  where  the 
order  of  preference  among  creditors  must  be  settled,  and  where 
claims  for  preference  or  for  a  share  in  the  distribution  of  the 
debtor's  estate  must  be  made,  is  either  the  Supreme  Court  of  the 
country  in  which  the  debtor  resides  or  the  ordinary  Court  having 
competent  jurisdiction  in  the  place  of  domicile  of  the  debtor^ 
Where  property  of  the  debtor  is  situate  in  another  jurisdiction  the 
trustee,  executor,  or  curator  may  obtain  the  proceeds  of  such 
property  for  distribution  along  with  the  debtor's  other  assets  by 
instituting  the  ordinary  process  in  the  Courts  of  such  other  jurisdiction 
(20,  4  §§  10—12). 

1027*  When  the  debtor's  assets  have  been  collected  and  realised, 
it  is  the  duty  of  the  sheriff,  trustee,  executor  or  curator,  as  the  case 
may  be,  to  distribute  the  proceeds  of  the  estate  among  the  creditors 
according  to  the  preference  of  their  claims.  The  order  of  preference 
is  as  follows : — 

I.  Before  all  creditors  are  preferred  those  persons  who  prove  that 
the  ownership  of  property  found  amongst  the  debtor's  assets  is 
vested  in  them — who,  in  other  words,  succeed  in  vindicating  their 
title  to  property  (Van  der  Linden,  Inst.  1,  12,  4  ;  ed.  1806,  p.  108). 
Thus  a  person  who  has  sold  and  transferred  his  property  for  cash 
may  reclaim  the  same  at  any  time  (except  where  a  limit  has  been 
put  to  the  period  of  reclamation  in  case  of  sale,  as  in  Cape  Colony^ 
where,  by  Ordinance  No.  6,  1848,  §  106,  and  Act  No.  88, 1884,  §  11, 
the  period  of  reclamation  is  limited  to  ten  days).  So  a  person  who 
has  had  property  stolen  from  him,  which  is  found  amongst  the 
insolvent's  or  debtor's  assets,  may  claim  the  same.  Among  others 
entitled  to  this  preferent  reclamation  are  persons  having  the 
bare  ownership  {nvda  proprietas),  fideicommissary  heirs,  a  person 
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depositing  property  for  a  temporary  purpose  and  Dot  receiving 
credit  for  the  same,  a  person  lending  his  property  for  temporary 
use,  a  person  conceding  to  the  debtor  the  precarious  tenure  of  his 
property,  a  person  giving  his  property  in  pledge,  and  others  who, 
without  divesting  themselves  of  the  ownership,  have  given  merely 
temporary  possession  to  the  debtor.  So,  a  principal  with  whose 
money  his  af^ent  (institor)  has  purchased  property  for  the  principal 
on  the  principal's  mandate,  may  reclaim  the  same  if,  on  the  agent's 
insolvency,  it  be  found  amongst  the  agent's  assets.  So,  if  a  person 
has  given  materials  to  an  artificer  or  skilled  worker  to  convert  into 
some  article  of  use  or  ornament,  he  has  a  preferent  claim  as  to  such 
materials.  But  so  far  as  gold  and  silver  are  concerned,  Voet  holds 
that  a  goldsmith  or  silversmith  who  has  received  the  same  for 
conversion  into  ornaments  will  only  be  liable  on  a  personal  claim 
ranking  with  other  concurrent  claims.  In  the  same  way,  a  person 
who  has  deposited  money  with  the  debtor  will  only  have  a  personal 
concurrent  claim.  Where  property  in  respect  of  which  a  preferent 
vindicatory  claim  arises  has  become  lowered  in  value  in  such  a  way 
that  the  debtor  is  personally  liable  in  damages  to  the  owner,  or 
where  the  debtor  has  parted  with  the  possession  of  such  proper^, 
the  owner  will  only  have  a  concurrent  personal  claim  for  damages. 
If  things  stolen  from  the  owner  by  the  debtor  are  not  found  amongst 
the  thief  s  assets,  but  have  been  sold  or  alienated  by  him,  the  real 
owner  will  not  have  a  preferent  claim  even  in  respect  of  the  amount 
obtained  by  the  thief  for  such  property,  but  will  rank  as  a  concurrent 
creditor  (Neostadius,  Decisions  of  the  Supreme  Court  of  HoUcmi, 
No.  86).  In  respect  of  moneys  deposited  with  a  bank,  the  depositors 
vnll  all  rank  as  concurrent  creditors,  and  will  have  no  preference  in 
order  of  the  dates  of  their  deposits.  Where  owners  of  property 
have  with  full  knowledge  allowed  such  property  to  be  seized  in 
execution  and  handed  over  to  the  debtor's  creditors,  they  will  have 
no  preferent  claim  in  respect  of  such  property,  unless  at  the  time 
they  were  minors  or  otherwise  under  disability  in  respect  of  which 
they  are  entitled  to  restiiutio  in  integrum^  by  virtue  of  which  they 
may  thereafter  claim  such  restitution  (20,  4  §§  18 — 16). 
See  Van  der  Keessd  ($  448). 
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1028.  II.  After  the  restoration  of  property  to  lawful  owners  duly 
vindicating  the  same,  the  assets  of  the  debtor  in  case  of  distribution 
in  execution,  insolvency,  or  death  are,  in  the  first  place,  subject  to 
defiray  the  general  costs  of  distribution  of  the  estate  (Van  der 
Linden,  1,  12,  4;  and  compare  Van  der  Keessel,  §  461).  The 
general  rule,  applicable  in  all  distributions,  though  in  the  case  under 
consideration  made  to  refer  only  to  insolvency,  is  thus  settled  in 
Van  Zutphen  vs.  Macfarlane  (8  C.  L.  J.  92) :  Costs  of  sequestration 
are  preferent  (even  if  the  sequestration  be  voluntary),  and  after 
proper  taxation  must  be  paid  out  by  the  trustee  as  part  of  the  costs 
of  the  estate.  They  need  not,  therefore,  be  proved  as  a  debt  But 
the  costs  incurred  in  respect  of  particular  debts  (both  in  regard  to 
proof  and  otherwise)  will  depend  for  their  preference  upon  the 
preference  of  the  debts  to  which  they  are  attached.  Thus  it  was  laid 
down  in  In  re  Forsyth  (7  N.  L.  R.  5)  and  In  re  Acutt  <t  Co.  (8 
N.  L.  R.  226),  that  the  costs  of  enforcing  a  preferent  security  follow 
as  preferent,  because  they  are  a  natural  incident  to  the  preferent 
right — that  is,  are  regarded  as  part  of  the  claim  to  which  they  are 
attached. 

1029*  III.  Special  hypothecs  are  preferred  next  after  costs  of 
administration.  Special  hypothecs  are  divided  into  :  (1)  valid 
mortgages  of  immovable  property ;  (2)  tacit  or  legal  mortgages ;  (8) 
privileged  debts ;  (4)  pledges  of  movables  made  valid  by  delivery. 
These  special  hypothecs  may  be  considered  in  two  aspects  : — 

(A)  With  reference  to  particular  property. 

(B)  With  reference  to  the  debtor's  general  estate. 

(A)  So  far  as  particular  property  is  concemed,there  is  a  preference : 
(1)  as  we  have  seen,  in  the  case  of  persons  vindicating  their  own 
property,  who  have  an  absolute  indefeasible  claim  to  such  property, 
prorided  it  is  in  the  hands  of  the  debtor ;  (2)  in  the  case  of  persons 
having  a  right  of  retention  {jus  retentionis),  which  lasts  so  long 
as  the  property  is  in  the  possession  of  the  person  entitled  to 
detain  it ;  (8)  in  the  case  of  creditors  who  hold  a  valid  pledge  of 
movable  property,  provided  that  the  property  has  been  delivered  to 
them. 

(B).  In  respect  to  the  general  property  of  the  debtor,  apart  from 
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property  held  under  special  titles  (as  stated  in  division  A)t  the  order 
of  preference  is  as  follows : — 

(a)  In  the  case  of  distribution  of  the  estate  of  a  deceased  person, 
the  funeral  expenses  must  first  be  paid. 

(b)  The  claim  of  landlords  for  the  rent  due  to  them,  which  arises 
by  virtue  of  their  right  to  retam  re$  invecta  et  Mata,  such  right  being 
only  confirmed — not  created — by  judicial  arrest. 

(c)  The  claim  of  domestic  servants  for  their  wages. 

The  foregoing  are  known  as  privileged  debts.    After  them  come — 

{d)  Tacit  or  legal  hypothecs,  special  conventional  hypothecs,  and 

special  judicial  hypothec  (pignu$  praetorium).    In  respect  to  these, 

the  following  rules  must  be  borne  in  mind :  (1)  A  tacit  or  legal 

mortgage  has  preference  over  a  prior  general  conventional  mortgage* 

(2)  A  tacit  or  legal  mortgage  has  preference  over  a  subsequent  special 

mortgage.     (8)  A  special  conventional  mortgage  is  preferent  to  a 

subsequent  tacit  or  legal  mortgage.      (4)   A  pledge   of  movables, 

validated  by  delivery  of  the  movables  to  the  pledgee,  is  preferent^ 

as  regards  those  movables,  to  a  tacit  or  legal  mortgage.      (5)  A 

kusting-brief  (mortgage   whereby  immovable  property  is  specially 

mortgaged  to  the  seller  thereof  for  the  price)  is  preferent,  as  r^^arda 

the  immovable  property  subject  to  it,  to  a  tacit  or  legal  hypothec 

(Evans*  Executors  vs.  Mayer  and  Another,  6  N.  L.  B.  180).  (6)  Where 

a  legal  or  tacit  mortgage  is  privileged  or  has  been  confirmed  by  an 

arrest  in  execution  in  favour  of  a  landlord,  in  respect  of  res  invecta  et 

iUata,  it  does  not  give  place  to  a  prior  special  mortgage.      (7)  A 

pigniis  praetorium  on  movable  property  is  preferent  to  a  former 

pledge   of  movables   by  notarial  deed,  where  there  has  been  no 

delivery  of  the  movables  under  the  deed  (MoUer  vs.  Natal  Bank,  03L 

Rep.,  S.  A.  B.,  1894,  p.  84),  and  such  movables  are  still  in  the 

pledgor's  possession.     By  Statute  Law,  in  the  Cape,  Natal,  Orange 

Biver  Colony,  and  Transvaal,  an  execution  creditor  after  attachment 

has  no  preference  in  insolvency,  except  for  the  costs  of  execution. 

See  Yoet  (20,  4  §§  16—26) ;  Yan  der  Keeesel  (§§  423, 436, 437, 444-473) ;  Tan 
Leeuwen  (B.  D.  L.  4, 13, 7—16 ;  2  K,  pp.  91—103) ;  Sohoier  (§  254) ;  and  Giotias 
{Introd.  2,  48,  36 ;  Maasdorp,  p.  191).  See  also  In  re  Wolff  and  BaartmoH 
(2  M.  323);  In  re  Bmssinne  (1  M.  330) ;  In  re  Magodae  (2  M.  344) ;  HutOa^s 
Trustees  vs.  Colonial  Govemmeni  (4  S.  0.  450) ;  In  re  Woeke  (1  M.  l^;  Mangold 
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BrothtTB  ys.  E$ktll  (3  S.  C.  48;  deciding  that  a  registered  notarial  bond  of 
moyablee,  which  have  not  been  delivered  to  the  pledgee,  is  of  no  force  as  against 
an  execution  creditor — thus  agreeing  with  Moller  vs.  Natal  Bank) ;  Natal  Bank  vs. 
Martinis  <k  Co.  (Off.  Bep.  S.  A.  E.  1895,  p.  175) ;  Diering  vs.  Furr^  and  Others 
(1  G.  W.  B.  112 ;  deciding  that  a  pledge  of  movables,  converted  by  attachment 
into  a  pigntis  praetorium^  is  preferent  to  a  prior  general  hypothec  by  deed  duly 
registered,  but  not  accompanied  by  tradition) ;  Voigt  vs.  National  Bank  (O.  F.  S. 
Bep.  1893,  2  Greg.  59) ;  Meyer  vs.  Botha  (2  Zotz^^s  Bep.  1881--1884,  p.  47) ; 
Francis  Y8.  Savage  and  Hill  {2  Kotz^'s  Bep.  1881—1884,  p.  33) ;  Standard  Bank  vs. 
OdendaaTs  Trustees  (5  S.  0.  331) ;  and  BydeUand  Uys  vs.  Cole  (3  0.  T.  B.  82).  As 
to  special  hypothecs  having  equal  force,  it  may  here  be  observed  that  they  rank 
according  to  date.  The  question  of  preference  according  to  date  will  be  dealt 
with  subsequently. 

1030.  IV.  After  special  hypothecs  come  general  mortgages.  We 
here  speak  of  general  conventional  mortgages,  for  tacit  or  legal 
mortgages  are  general  in  so  far  as  they  affect  the  whole  of  a  pei*son*s 
estate.  General  conventional  moilgages  rank  lowest  of  all  mort- 
gages in  the  order  of  precedence,  but  they  in  their  turn  are  preferred 
in  the  distribution  of  an  estate  (whether  in  insolvency  or  otherwise) 
to  concurrent  creditors.  Such  general  mortgages  are,  of  course,  not 
preferent  unless  they  have  been  duly  registered  coram  lege  loci. 

A  special  mortgage  of  immovable  property,  a  tacit  or  legal  hypothec,  a 
pignus  pradoriumy  and  a  pledge  of  movables  validated  by  delivery,  are  all 
preferent  to  a  prior  general  conventional  mortgage  (V.  D.  K.  §  436 ;  Grotius, 
2,  48,  34 ;  Maasdorpy  p.  191 ;  Schorer,  $§  262,  263).  In  Standard  Bank  vs. 
OdendaaVs  Trustees  (5  S.  0.  331),  it  was  laid  down  that  where  a  creditor  has  a 
first  special  mortgage  upon  a  farm  belonging  to  an  insolvent  estate,  he  is  entitled, 
as  against  a  prior  general  mortgagee,  to  the  rents  and  profits  issuing  out  of  such 
iaxvk,  after  tiie  date  of  sequestration,  not  exceeding  the  amount  due  under  his 
special  bond.    See  In  re  Broum  (5  N.  L.  B.  301). 

108L  V.  Next  in  order  of  preference,  in  the  distribution  of 
estates,  come  unsecured  debts,  which  rank  pro  raid,  irrespective  of 
the  dates  on  which  they  were  contracted. 


C.  Rules  relating  to  Preference. 
1082.  In  the  case  of  unconditional  hypothecary  creditors  the  rule 
qui  prior  tempore  est  potior  est  jure  (he  who  is  first  in  time  has  the 
better  right)  applies.  In  other  words,  in  hypothecs  otherwise  of 
equal  force  preference  goes  in  chronological  order,  an  earlier  tacit 
mortgage  or  special  hypothecation  being  preferent  to  a  later  tacit 

C.L. — VOL.  II.  4  A 
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mortgage  or  hypothecation,  an  earlier  general  mortgage  being 
preferent  to  a  later  general  mortgage.  This  rule  refers  not  only  to 
the  principal  thing  hypothecated,  but  to  its  accessories,  so  far  as 
they  are  understood  to  be  bound  at  the  same  time ;  and  it  applies  to 
the  payment  of  interest  as  well  as  to  the  principal.  Thus,  in  Brink 
vs.  High  Sheriff  (12  S.  C.  B.  414)  it  was  held  that  in  the  distribu- 
tion of  the  proceeds  of  the  sale  in  execution  of  land  specially  mort- 
gaged, the  mortgagee  is  entitled  to  preference  for  the  interest 
stipulated  in  the  bond  for  a  year,  and  the  current  year  preceding  the 
issue  of  the  writ  of  execution,  and  for  the  further  period  from  the 
date  of  such  issue  to  the  time  of  payment.  The  Court  will  in  any 
case  grant  judgment  on  a  bond  for  the  principal  and  an  amount  of 
interest  not  exceeding  the  principal  sum  {Roberts  vs.  Booy,  4 
E.  D.  C.  22) ;  and  for  the  whole  of  such  judgment  the  plaintiff  will, 
according  to  Roman  Law,  be  entitled  to  preference.  In  the  absence 
of  express  local  legislation  limiting  the  time  for  which  a  mortgage 
creditor  has  a  preference  for  interest,  the  Natal  Court  has  held  that 
there  is  no  such  limitation  {Natal  Investment  Co.  vs.  Natal  Bank^  N.  B. 
1878—1879,  p.  10).  Thus  the  view  of  the  Cape  Supreme  Court  (fol- 
lowing In  re  Meiring  (2  M.  820) ),  that  preference  for  interest  is  limited 
to  interest  for  one  year  and  for  the  current  year,  differs  from  that  of 
the  Natal  Supreme  Court,  which  followed  the  original  Boman  Law. 
But  the  rule  of  the  Boman  Law  was  clearly  abrogated  in  Holland 
{Voet^  20,  4  §  27 ;  Oroenewegen,  20,  4  §  18).  If  a  penal  stipulation, 
not  in  fraud  of  the  legitimate  rates  of  interest,  be  attached  to  a 
bond,  the  bond  creditor  will  have  a  preference  for  such  penalty. 

The  role  as  to  pieference  for  interest  for  a  year  and  the  current  year  prevailed 
at  Amsterdam ;  and  the  Gape  Supreme  Court  held  that,  as  this  role  had  been 
uninterruptedly  followed  for  ninety-eight  years,  it  was  part  of  the  oustcmiaiylaw 
of  the  Cape  Colony.  According  to  Yoet,  in  the  Netherlands  as  a  whole  preference 
for  three  years'  interest  was  enjoyed. 

1033.  The  rule  qui  prior  est  tempore  potior  est  jure  applies  equally 
to  express  and  tacit  hypothecations.  The  rule  has  reference,  not 
merely  to  days,  but  to  hours  as  well.  But  where,  in  a  Deeds 
Begistry,  no  notice  is  taken — that  is  to  say  no  record  is  kept— of 
the  hour  or  hours  at  which  mortgages  or  other  deeds  are  registered. 
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the  presumption  will  be  that  the  mortgages  will  rank  in  the  order 
in  which  they  are  registered ;  but  this  presumption  may  be  rebutted 
by  evidence  to  the  contrary  (Tredgold's  Executors  vs.  Colonial  Orphan 
Chamber,  6  S.  C.  868).  Where  two  mortgages  are  executed  at  the 
same  time,  and  handed  in  at  the  Deeds  Registry  at  the  same 
moment,  they  will  rank  equally  on  the  debtor's  estate  (6  S.  C.  861 ; 
20,  4  §  29). 

See  Burge  (Commentaries,  vol.  8,  p.  216) ;  Dutch  Placaats  of  Feb.  1680,  1714, 
1793 ;  Cape  Ordinances  of  May  15th,  1805,  No.  89  of  1828,  and  27  of  1846;  Van  l! 
(B.  D.  L.  4,  13,  18  ;  2  JBT.  p.  103) ;  Sande  (DecUions,  3,  12,  16) ;  Van  den  Berg 
(Nederl.  Advys  Boek,  vol.  3,  §  19,  p.  58) ;  Discount  Bank  vs.  Datoes  (1  M.  380) ;  In  re 
Carter  (2  M.  335 ;  where  it  was  said  that  the  law  requires,  as  essential  to  their 
validity  as  preferent  debts,  that  general  conventional  mortgages  constituted  by 
notarial  deeds  or  otherwise  should  be  registered  at  the  Deeds  Eegistry  Office,  and 
by  the  officer  appointed  for  that  purpose,  but  has  not  specified  in  what  form  the 
registry  is  to  be  made,  or  what  particulars  of  the  bond  aie  to  be  specified  in  the 
registry) ;  Cape  of  Chod  Hope  Bank  vs.  Fischer  (4  S.  C.  368) ;  and  In  re  Wools 
(3M.  114). 

1084,  Where  an  hypothecation  has  been  made  conditionally  it  will 
rank,  so  far  as  the  rule  qui  prior  est  tempore  applies,  not  from  the  date 
when  the  condition  is  fulfilled,  but  from  the  date  of  the  bond  or 
agreement  constituting  the  hypothecation.  Consequently,  a  person 
to  whom  a  thing  is  hypothecated  conditionally,  or  from  a  certain  day 
(except  in  the  pledge  of  movables,  which  only  takes  eflfect  from  the 
date  of  delivery  of  such  movables),  is  preferent  to  a  person  to  whom, 
pending  the  fulfilment  of  such  condition  or  the  arrival  of  such  day, 
the  same  propei-ty  has  been  unconditionally  hypothecated  (20,  4  §  80). 

So  a  bond  for  uncertain  amounts  to  be  advanced  iu  future,  and  containing  a 
special  and  general  mortgage,  is  a  valid  bond  in  preference,  if  duly  roistered 
{In  re  Carter,  2  M.  335).    As  to  its  liquidity,  see  Wessels  vs.  Waal  (3  S.  0.  123). 

1085.  Where  property  has  been  hypothecated  to  one  person  by 
an  individual  who  is  not  the  owner  thereof,  but  who  afterwards 
becomes  the  owner,  and,  on  becoming  the  owner,  he  hypothecates 
the  same  property  to  another  party,  the  first  hypothecation  wiU  hold 
good  and  will  be  preferent,  because  the  light  of  the  first  mortgagee 
is  established  as  soon  as  the  mortgagor  becomes  owner  of  the 
property.  Although,  as  a  general  rule,  novation  of  a  contract  ipso 
jure  puts  an  end  to  the  obligation  of  hypothecations  subsidiary  to 

4a2 
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that  contract^  yet,  if  at  the  time  of  novation  the  hypothecation  is  again 
agreed  upon,  so  as  to  continue  in  force,  the  creditor  who  had  a  preferent 
right  before  the  novation  will  still  be  entitled  to  preference  {In  re 
Blommestein,  2  M.  860).  The  rule  qui  prior  est  tempore  potior  eetjure 
will  not,  says  Voet,  apply — (1)  where  the  first  mortgagee  or  pledgee 
has  consented  to  the  making  of  an  hypothecary  obligation  in  favour  of 
the  later  mortgagee  or  pledgee ;  (2)  if  the  first  mortgagee  has  deceitfiilly 
and  in  bad  faith  concealed  from  a  second  mortgagee  that  he  has  a  first 
mortgage;  or  (8)  if  the  first  mortgage  is  not  concluded  with  the  necessary 
formalities,  while  the  second  is  so  concluded  (20,  4  §§  31 — 88). 

D.  Procedure. 

(1.  Cession  of  Mortgages.) 

1086.  It  is  within  the  power  of  mortgagees  to  cede  their  rights 
under  a  mortgage  bond  to  other  persons  by  indorsement  of  such 
cession  upon  the  bond.  Such  a  cession  may  be  made  by  a  husband, 
married  out  of  community,  of  a  bond  which  is  his  wife's  separate 
property,  by  virtue  of  a  general  power  of  attorney  from  her  in 
his  favour  {Laing  vs.  Zastron*s  ExeciUrix,  1  M.  229).  A  cession 
of  securities  by  a  debtor  to  a  creditor  who  has  made  advances, 
accompanied  by  delivery,  with  the  object  that  the  creditor  might 
recover  payment  of  the  securities  and  apply  the  amount  received  in 
extinction  of  the  debt,  vests  in  the  creditor  absolutely  all  right  and 
title  in  the  securities,  subject  only  to  an  equitable  right  in  favour 
of  the  trustees  of  the  debtor's  insolvent  estate,  of  compelling  the 
creditor  to  account  with  them  for  the  sums  received  (Sutherland  vs, 
Elliott  Brother s^  2  M.  849) .  A  guardian  who  pays  out  of  his  own  funds 
to  a  ward  on  account  of  defalcations  by  his  co-guardian,  does  not 
acquire  the  ward's  tacit  hypothec  against  such  co-guardian  without 
special  cession  {In  re  Cloete,  8  M.  74).  The  nature  of  the  rights 
acquired  by  the  cessionary  is  thus  stated  in  Eaton  vs.  Registrar  €J 
Deeds  (7  S.  C.  249) :  "  There  is  a  material  difference  between  a 
negotiable  instrument,  such  as  a  promissory  note,  and  a  mortgage 
bond,  in  regard  to  the  rights  of  a  transferee.  In  the  case  of  such 
a  negotiable  instrument,  if  the  indorser  who  delivers  it  can  by  the 
law  of  the  coimtry  where  the  delivery  takes  place  give  a  valid  title 
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to  the  bill,  the  indorsee  can,  as  a  general  rule,  recover  the  debt  from 
the  debtor,  whatever  defences  such  debtor  might  have  as  against  the 
indorser.  In  the  case  of  a  mortgage  bond,  however,  the  cessionary 
acquires  no  greater  rights  than  the  cedent,  so  that  if  the  latter 
cannot  sue  on  the  instrument,  he  cannot,  as  a  general  rule,  transmit 
a  right  to  the  former  to  sue.*' 

See  Mogteri  vs.  Registrar  of  Deeds  (8  S,  C.  114) ;  Rms  vs.  Ilamman  (1  M.  17) ; 
NeethUng  vs.  Minnaar  (1  M.  535) ;  In  re  Richardson  (1 M.  417) ;  and  Bank  of  Africa 
vs.  HofTpur  (4  E.  D.  0.  252).  In  Walter' b  Gift  Trustees  vs.  De  8wart  (5  0.  L.  J. 
205),  provisional  sentence  was  granted  in  favour  of  a  cessionary  on  a  registered 
notarial  cession  of  a  bond,  although  such  cession  was  not  written  on  the  bond 
itself.    In  all  cases  the  cession,  to  be  valid,  must  be  registered. 

(2.  Claim  for  Judgment  and  Execution.) 

1037.  If  a  debtor  does  not  pay  the  creditor  what  he  owes,  the 
latter,  whether  he  be  a  first  or  second  pledgee,  may  sell  the  property 
hypothecated  in  security  of  the  debt,  provided  the  debtor  is  in 
default  (in  Tnord).  If  a  debt  is  payable  in  instalments — for  instance, 
at  the  end  of  the  first,  second,  and  third  year — and  a  pledge  is  given 
for  the  debt,  which  it  is  agreed  may  be  sold  on  non-payment,  such 
sale  may  take  place  if  only  the  first  instalment  is  unpaid  on  the  due 
date.  The  fact  that  only  a  small  proportion  of  the  debt  remains 
impaid  will  not  prevent  the  hypothecated  property  from  being  sold. 
In  the  same  way  a  prohibition  in  the  debtor's  will  against  alienation 
of  the  hypothecated  property  wDl  not  prevent  the  sale  thereof  in  the 
case  of  non-payment.  Nor  will  the  sale  be  hindered  by  the  fact  that 
the  property  to  be  sold  belongs  to  a  minor,  or  is  bound  to  a  minor. 
Upon  sale  of  the  hj'pothecated  property,  the  debtor  cannot  himself 
buy  the  property.  The  creditor,  however,  upon  an  execution  sale 
of  the  property  after  judgment,  may  purchase  the  same.  Where 
several  things  have  been  bound  under  one  hypothecation  to  the 
creditor,  he  may  choose  which  of  such  things  he  shall  sell  to  realise 
the  amount  due  to  him  (20,  5  §§  1—4). 

1088.  The  general  view  of  the  Roman-Dutch  writers  (Yoet,  20, 
1  §  6 ;  Van  Leeuwen,  jR.  Z>.  L.  5,  8,  8 ;  Lybrecht,  Redeneerend 
Practyck,  vol.  1,  p.  76 ;  Merula,  Manier  van  Procederen,  4, 100, 1, 10 ; 
Orotius,  Introd.  2,  48,  41 ;   Van  Alphen,  Papegay,  vol.  1,  p.  607 ; 
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MatthaeuSy  De  Auctionibus,  1,  3,  11 ;  Qroenewegeiiy  De  Legtbus 
AbrogatiSf  Inst.  2, 8  §  1 ;  Neostadios,  Decisions  of  the  Supreme  Comi^ 
§  89)  is  that  before  a  creditor  may  sell  the  property  mortgaged  or 
pledged  to  him,  he  must  obtain  the  judgment  of  a  competent  Goort 
against  the  debtor,  and,  in  the  case  of  immovable  property,  the  land 
specially  hypothecated  must  be  declared  executable.  Some  Dutch 
writers  (Van  der  Keessel,  §§  489,  440,  480;  Van  der  Linden, 
Qewysden^  p.  161,  Institutes^  1,  12  §  6 ;  Decker,  ad  Van  L.  5, 26, 19 ; 
and  Van  Zutphen,  Neerlands  Practyk,  p.  596,  No.  5)  say  that  in 
certain  cases  parate  execution  (that  is,  without  an  order  of  Court) 
may  take  place.  But  the  practice  of  South  Afiican  Courts  is 
against  this  view.  In  Cape  of  Good  Hope  Bank  vs.  MeUe  (10  S.  C. 
280),  De  Villiers,  C.J.,  said :  "As  a  consequence  of  the  care  with 
which  our  law  guards  the  pledgor  against  any  abuse  of  the  pledgee's 
rights,  the  latter  is  not,  as  a  general  principle,  allowed  to  sell  the 
thing  pledged  without  the  authority  of  a  Court  of  justice  if  the  debtor 
objects,  and  where  the  debtor  had  made  a  cessio  honorwm  (surrender 
as  insolvent),  the  Dutch  Law  did  not  permit  any  secured  creditors 
to  sell  the  things  pledged,  but  conferred  the  right  to  possess  and 
sell  them  on  the  curator  bonis  (trustee  in  insolvency)  appointed  to 
administer  the  estate."  Kotze,  C.J.,  in  his  note  to  Van  Leeuwen 
(vol.  2,  p.  407),  states  that  the  Courts  of  South  Africa  will  not 
favour  the  practice  of  selling  movables  of  small  value  withoat 
judicial  decree,  where  such  sale  has  been  agreed  upon ;  and  they 
will  certainly  not  extend  it  to  immovable  property,  or  movable 
property  of  considerable  value.  It  may  be  laid  down,  as  a  general 
rule,  that  in  order  to  obtain  sale  of  hypothecated  property,  a  creditor 
must  first  obtain  judgment  against  the  debtor  on  the  principal  debt, 
and  further  ask  that  the  property  specially  hypothecated  be  declared 
executable.  See  also  the  remarks  of  Wessels,  J.,  in  John  vs. 
THmhU  and  Others  ([1902],  T.  H.  p.  146). 

The  usual  practice,  when  obtaining  judgment  on  a  mortgage  bond,  is  to'aak 
that  the  property  specially  hypothecated  be  declared  executable.  See  Piatt  vs. 
EBcombe  and  Another  (IN.L.  E.  69) ;  In  re  Oake$  (2  N.  L.  E.  3) ;  Jcc  vs.  Cooke  & 
Co.  (6N.L.E.  136);  PaicAv8.jFW/cr(2N.  L.E.209);andZ«re(?tty  (6C.L.J. 
259).  In  Mutual  Life  Assurance  Society  vs.  Niekerk  (3  a  0.  318),  where 
provisional  sentence  was  prayed  for  the  interest  only  due  upon  a  mortgage  bond. 
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the  Oouit  lefused  to  dedare  the  mortgaged  property  executable,  holding  that  the 
plaintiff  might  proceed  against  the  movable  property  in  the  ordinary  way,  and 
failing  satisfoction,  against  the  land  in  question  upon  a  special  decree.  This 
was  followed  in  Hyde  vs.  Kritzinger  and  Another  (O.  E.  Transvaal,  1895,  p.  363). 
As  to  the  practice  in  granting  judgment  on  mortgage  bonds,  see  Busk  vs. 
Cloete{l  M.  16) ;  Deneys  va  Stoffling  (1  M.  16) ;  LettersUdt  vs.  Watney  (1  M.  16) ; 
Rena  vs.  Hammun  and  Ano^ier  (1  M.  17);  Nederland's  Executors  vs.  Onade 
(1  M.  18);  Vouchee  vs.  Van  EUewee  (1  M.  18);  Thorn  vs.  Thorn  (1  M.  19); 
Krynaauw  vs.  Ch'ldenhuysen  (1  M.  20) ;  Faure  vs.  Wright  (1  M.  21) ;  Southey  vs. 
Boreherds  (1  M.  22) ;  CuUen  vs.  Cullen  (1  M.  22) ;  Nourse  vs.  Steyn  (1 M.  23) ;  lies 
vs.  Martin  (1  M.  68) ;  Jones  vs.  Dusing  (1  M.  68) ;  Sutherland  yb.  Snell  (1 M.  69) ; 
Meyer  vs.  Ooek  (1  M.  69) ;  Smuts  vs.  Haupffs  Executors  (1  M.  70) ;  Cloete  vs. 
Eketetn  (1  M.  71) ;  NeethlingyB.Hamman  (1  M.  71);  Burton  yb.  Vivier  (1  M.  72); 
Bergh  vs.  Krige  and  Bosman  (1  M.  89) ;  Boux  va  Boos*  Executors  (1 M.  89);  Bichter 
vs.  De  Koch  (1  M.  117);  Boreherds  vs.  Z)«  TFrf  (1  M.  118) ;  Vermaak  vs.  CloeU 
(2  M.  35);  Norden  vs.  Solomon  (2  M.  377) ;  ^fMeit^Ao^  vs.  McKinnon  (1  S.  C. 
235)  ;  Hossack  vs.  Haasbroek  (2  S.  0.  285) ;  «7bu&eK  vs.  Downey  (3  S.  0.  335) ; 
South  African  Bank  vs.  jPorrfe  (4  S.  C.  287);  Twentyman's  Trustees  vs.  -Boema 
(6  8.  0.  126);  McKerry  vs.  Francis  (7  S.  C.  42) ;  South  African  Association  vs. 
Fan  Staden  (9  S.  C.  95) ;  Blackhum*s  Trustees  va  CaldecoU  (5  S.  66) ;  -Faure  vs. 
Bosman  (5  S.  9) ;  Haupt  vs.  Korstens  (10  S.  C.  98) ;  ^urwian  vs.  Wild  (2  G.  W.  E. 
489) ;  Colonial  Government  vs.  Ooch  (3  G.  W.  E.  216) ;  Wykeham  vs.  Oreeti 
(3  G.  W.  E.  481);  Chick,  N.  0.  vs.  Hodgson  (20  N.  L.  E.  186);  Building  Society 
vs.  ranA;  (1  0.  L.  J.  99) ;  Hitchins  vs.  Buchan  (6  N.  L.  R  238) ;  Oifford  vs. 
Herttog  (16  0.  L.  J.  119) ;  Qrahamstown  Building  Society  vs.  Macdonald(4  B.  D.  C. 
326) ;  5.  A.  Loan  Co.  vs.  iVa«A  (6  N.  L.  E.  18) ;  Shaw  vs.  Opperman  (7  0.  T.  E. 
129)  ;  Bawstome  vs.  Van  der  Merwe  (3  C.  T.  R  63) ;  Sennett  and  Kuhn  vs.  Pieterse 
(16  C.  L.  J.  296) ;  Stretton  vs.  ^o/cier  (4  E.  D.  C.  321) ;  Sivewright  vs.  Croeser 
(10  C.  L.  J.  175);  Friend  vs.  Swenson  (6  E.  D.  C.  50);  Mcintosh  vs.  t/bnM 
(5  R  D.  0.  232) ;  Schlesinger  vs.  Fto/ce  />,  M.  Co.  (17  C.  L.  J.  87) ;  Weaver  vs. 
Venter  (4  C.  L.  J.  134) ;  Finlay  vs.  Douglas  (5  C.  L.  J.  140) ;  S.  A.  Mutual  Co.  vs. 
Aarons  (17  C.  L.  J.  83) :  Trumble  vs.  Emms*  Executor  (12  E.  D.  C.  166);  Bale  and 
Others  vs.  Haider  (6  N.  L.  R  256) ;  Natal  Bank  vs.  Natal  Fire  Co.  (N.  R  1872, 
p.  28) ;  Chapman  vs.  Fynney's  Executors  (9  N.  L.  R  243) ;  Piercers  Trustees  vs. 
Grant  (8  N.  L.  R  183) ;  Paterson  vs.  Armstrong  (1  N,  L.  E.  33) ;  Standard  Bank 
vs.  Hunter  (N.  R  1871,  p.  96) ;  Jackson  vs.  Umlawu  (12  N.  L.  R  56) ;  Muirhead 
cfe  Cb.  vs.  ireipa  (N.  E.  1867,  p.  136)  ;  Peel  vs.  Foy«ey  (6  N.  L.  R  128) ;  Murray 
vs.  Orowder  (5  N,  L.  R  30) ;  Fynney's  Executors  vs.  Pope  (11  N.  L.  R  255) ; 
London  and  S.  A.  Bank  ve.  Bofid  (N.  E.  1872,  p.  77) ;  Nussey  vs.  Boshoff  (N.  R 
1873,  p.  1);  Natal  Land  Co.  vs.  Kinghurst  (N.  R  1869,  p.  84) ;  Hipkin  vs.  Durban 
Building  Society  (N.  R  1871,  p.  67);  Williams*  Estate  vs.  Gersigny  (1  N.  L.  R 
139) ;  Pinson  vs.  Z^^  (N.  R  Nov.  29th,  1864) ;  Natal  Land  Co.  vs.  Chiappini(N.  R 
May  3l8t,  1864);  Natal  Land  Co.  v&  Boyston  (N.  E.  Mar.  31st,  1864) ;  PhysidcTB. 
Stead  (N.  R  Sept.  11th,  1866) ;  Meintjes  vs.  Van  Booyen  (2  S.  206) ;  Morkel  vs. 
Stanford  (3  8.  89)  ;  Barry  and  Others  vs.  Erasmus  (1  E.  217) ;  Preuss  vs.  ^fnw 
(1  R  286);  Muter  vs.  Hardcastle  (1  R  90);  /n  re  J^tifnan  (1  E.  284) ;  ZwaH  vs. 
Hermain  (1  R  429) ;  Du  Plessis  vs.  Fan  Blerk  (Buch.  1869,  p.  68);  Le  Boex  vs. 
/>e  FtZ{ier«  (Buch.  1869,  p.  90) ;  Hiddingh  vs.  Groenewald  (Buch.  1876,  p.  157); 
Equitable  Fire  Co.  va  IFatntw^rA^  (Buch.  1879,  p.  206). 
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1039.  Before  hypothecated  property  can  be  sold,  the  sale  most  be 
notified  by  previous  publication  (20,  5  §  5). 

The  mode  of  sale  and  the  length  of  notice  required,  in  the  caae  of  immovible 
property,  are  regulated  aooording  to  the  rules  of  the  various  South  Africaa 
Courts  as  well  as  the  conditions  of  sale. 

1040.  If  the  solemnities  necessary  to  the  sale  in  execution  of 
hypothecated  property  have  not  been  observed,  such  as  the  publica- 
tion of  notice,  in  consequence  of  which  the  property  is  sold  for  less 
than  it  otherwise  would  have  fetched,  not  only  the  debtor,  but  the 
other  creditors  interested  in  obtaining  a  higher  price  for  the  property, 
may  appeal  from  the  decree,  and  have  the  sale  set  aside.  The  debtor 
may  in  any  case  oppose  execution  sale,  where  there  is  fraud  or  other 
similar  cause  of  nullity ;  but  once  the  sale  has  taken  place,  with  the 
debtor's  full  knowledge,  after  he  has  had  opportunity  to  oppose,  it 
cannot  be  rescinded.  The  same  rule  applies  to  other  interested 
parties.  The  rule  of  Koman  Law,  whereby  a  debtor  could  recover 
the  property  sold  in  execution  from  a  surety  or  creditor  who  had 
bought  the  same,  by  tendering  the  price  the  latter  had  paid  for  it, 
no  longer  exists  in  Roman-Dutch  Law.  Where  a  first  pledgee  or 
first  mortgagee  sells  the  hypothecated  property  with  due  solemnity 
to  a  third  party,  such  purchaser  cannot  be  deprived  of  his  owner- 
ship, acquired  through  such  sale,  by  either  the  debtor  or  subsequent 
hypothecary  creditors  who  offer  the  amount  of  the  debt  On  the 
contrary,  if  the  first  hypothecary  creditor  has  bought  the  pledged 
property  by  private  sale,  and  not  publicly,  from  the  debtor,  the  oth^ 
creditors  may  reclaim  the  property  from  him.  Where  both  prior 
and  subsequent  hj-pothecary  creditors  privately  purchase  the  property 
from  the  debtor,  either  of  them  cannot  thereafter  claim  to  have  such 
private  sale  set  aside.  Where  a  later  hypothecary  creditor  sells  the 
hypothecated  property,  a  former  and  preferent  hypothecary  creditor 
may  claim  from  him  the  amount  due  on  the  preferent  hypothec 
(20,  6  §§  7—11). 

104L  If  movable  property,  the  subject  of  pledge,  has  been 
solemnly  sold  by  public  auction,  through  an  auctioneer  or  the 
sheriff,  and  he  cannot  obtain  the  price  from  the  purchaser,  the 
risk  will  fall  to  neither  the  pledgor  (or  mortgagor)  or  pledgee  (or 
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mortgagee),  but  the  auctioneer  or  sheriff  will  be  liable  for  the  price. 
If,  however,  the  auctioneer,  sheriff,  or  trustee  in  bankruptcy  be 
insolvent  or  absconds  with  the  money,  the  creditor  must  bear  the 
loss.  If  the  pledged  property  cannot  find  a  purchaser,  the  creditors 
may  themselves  bid  for  it  (20,  5  §§  12,  18). 

See  In  re  Van  HeUingm  (3  M.  247). 

(4)  Bights  of  the  Mortgagor  or  Pledgor. 

1042.  The  debtor  has  a  remedy  in  the  shape  of  the  actio 
pignoratitia  for  the  recovery  of  hypothecated  property.  This 
action  lies  in  favour  of  the  debtor  or  person  who  has  given  an 
hypothecation,  whether  for  his  own  debt  or  that  of  another,  for 
nothing  prevents  one  from  giving  a  mortgage  or  pledge  for  the  debt 
of  another.  Nor  does  it  matter  whether  the  person  giving  the 
hypothecation  is  the  owner  thereof,  or  the  emphyteutic  or  surface 
possessor,  or  the  usufructuary,  or  even  a  creditor  who  gives  in 
pledge  what  has  been  pledged  to  himself.  One  may  even  pledge 
that  which  wholly  belongs  to  a  third  party — to  such  an  extent, 
at  any  rate,  as  to  enable  him  to  reclaim  the  pledged  property  by 
this  action.  The  action  lies  against  a  creditor  who  has  received  the 
property  in  pursuance  of  agreement,  or  who  has  taken  it  under  the 
pretext  of  pajing  to  the  debtor  the  money  (in  security  of  which  the 
pledge  is  given),  and  has  not  in  fact  paid  such  money,  or  against  the 
guardian,  curator,  or  trustee  of  an  hypothecary  debtor.  A  debtor  who 
has  pledged  property  to  his  creditor,  who  in  turn  has  pledged  the 
same  property  to  his  creditor,  cannot  claim  it  from  the  second  pledgee 
unless  the  action  against  the  second  pledgee  is  ceded  to  the  original 
pledgor  by  the  first  pledgee.  By  this  action  the  plaintiff  claims  the 
pledged  property  with  the  fruits  thereof,  and  accessions  by  alluvion 
or  usufruct,  and,  in  short,  everything  which  accrues  to  the  property. 
If  the  creditor  (pledgee)  has  sold  the  pledged  property  in  fraud  of 
the  debtor,  the  latter  may  claim  damages  by  this  action ;  nor  will 
the  creditor  be  discharged  by  ceding  to  the  debtor  his  actions  against 
the  purchaser  of  the  pledged  property.  The  creditor  (pledgee)  must 
answer  not  only  for  fruud  or  gross  negligence,  but  for  ordinary 
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negligence  as  well,  in  regard  to  the  pledged  property.  He  is, 
however,  not  liable  for  inevitable  accident  or  the  act  of  Ood,  unless 
this  has  been  expressly  or  impliedly  agreed  upon.  Nor,  except 
where  it  has  been  so  agreed,  is  he  liable  for  the  lowest  degree  of 
negligence.  The  burden  of  proving  firaud  or  negligence  entitling 
to  damages  is  upon  the  plaintiff  (pledgor) ;  but  if  the  defendant 
(pledgee)  pleads  that  the  property  has  been  lost  or  destroyed 
by  inevitable  accident,  he  must  prove  his  plea  (Laurens  vs.  da  Toit^ 
Buch.  1879,  p.  182;  V.  D.  K.  §  640).  Van  der  Keessel  saj-g, 
however,  that  though  the  burden  of  proving  loss  by  accident  is 
on  the  defendant  (as  well  as  of  showing  that  he  has  used  doe 
diligence,  where  the  claim  is  based  on  his  negligence),  yet,  if 
the  accident  be  of  an  extraordinary  nature,  occasioned  by  external 
violence,  the  defendant  is  primd  facie  presumed  to  have  used  doe 
diligence.  This  hypothecary  action  will  only  lie  if  the  plaintiff 
shows  that  he  has  paid  the  whole  of  his  debt  to  the  defendant 
(pledgee),  or  to  another  with  the  defendant's  sanction,  or  that  it  is 
due  to  the  defendant  that  he  (the  pledgor)  has  paid  less  than  was 
due  by  him.  It  will  not  lie  if  the  debt  due  to  the  defendant  has 
only  been  paid  in  part.  This  rule  will  apply  even  if  the  debt  is 
divisible  among  creditors  or  debtors  who  are  co-heirs,  for  a  creditor 
has  the  right  to  retain  the  pledge  until  the  whole  amount  of  the  debt 
is  paid  to  him,  since  pledge  is  an  indivisible  contract.  If  the 
principal  debt  has  been  paid,  but  not  the  interest  upon  it,  the 
action  will  lie,  and  the  pledge  cannot  be  retained  as  security  for  the 
interest.  It  is  upon  this  principle  that,  in  actions  by  the  creditor 
(pledgee),  the  South  African  Courts,  as  a  general  rule,  refiowe  to 
declare  hypothecated  property  executable  for  the  interest  alone. 
The  action  will  lie,  in  general,  if  the  debt  in  respect  of  which  the 
pledge  was  given  no  longer  exists,  and  only  unsecured  debts  are 
still  due  by  the  pledgor  to  the  pledgee.  So  the  pledgee  of  a  bond, 
pledged  by  writing,  and  delivered  to  him  in  security  of  a  sum  specified 
in  the  writing,  has  no  ju$  reteniionis  of  the  bond  against  the  creditors 
of  the  pledgor  in  respect  of  any  other  debt  due  by  him  to  the  pledgee 
(Brink's  Trustees  vs.  South  African  Bank,  2  M.  881).  If,  however,  a 
pledge  be  clearly  given  both  for  the  principal  and  the  interest,  the 
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pledgee  has  a  right  to  retain  it  until  the  interest  has  been  paid  off. 
Although  the  debtor  never  loses  his  right  to  release  a  pledge  by 
paying  what  he  owes  to  the  pledgee,  yet  the  action  to  recover  the 
pledge  (actio  pignoratitia)  is  capable  of  prescription  within  thirty 
years  from  the  time  when  the  right  to  demand  the  return  of  the 
pledged  property  first  accrued.  This  action,  as  we  have  seen,  will 
lie  where  the  debt  has  not  been  paid,  if  the  money  has  not  been 
received  by  the  so-called  debtor ;  and  likewise,  if  the  creditor  uses 
the  pledge  in  such  a  manner  that  its  extinction  or  destruction  is 
threatened,  or  if  he  impedes  the  debtor  in  the  exercise  of  his  lawful 
rights  in  regard  to  the  pledged  property.  The  creditor  cannot  by 
this  action  be  compelled  to  sell  the  pledged  property.  The  creditor 
will  have  a  counterclaim  against  the  debtor  to  recover  necessary 
expenses  incurred  in  connection  with  the  pledged  property ;  and  in 
respect  of  such  necessary  expenses  he  has  a  right  of  retention  of  the 
pledged  property  even  if  the  principal  debt  has  been  paid.  The 
creditor  may  by  this  contrary  action  also  recover  damage  sustained 
through  his  possession  of  the  pledged  property  (18,  7  §§  1 — 11). 

See  c/ones  vs.  Town  Council  of  Cape  Town  (12  S.  0.  B.  25) ;  Grotius  {Introduce 
ticHy  3,  8,  1—9 ;  Maasdcrp,  p.  228) ;  and  Van  Leeuwen  (Cene.  For.  1,  4,  10,  11), 

(6)  Termination  and  Cancellation. 

1048.  The  hypothecary  obligation  will  be  discharged  where  the 
creditor  becomes  owner  of  the  pledged  property  by  contract, 
inheritance,  or  otherwise  (S.  A.  Loan  Co.  vs.  Cape  of  Oood  Hope 
Bank,  6  S.  C.  187).  Hypothecation  or  pledge  likewise  ceases 
to  be  effectual  where  the  principal  debt  has  been  discharged  by 
payment,  set-off,  voluntary  novation,  remission,  pactum  de  non 
petendo  (agreement  not  to  sue),  by  judicial  decree,  by  merger,  or 
in  similar  manner.  The  whole  debt  must  be  discharged  before  the 
force  of  the  hypothecation  ceases  to  have  effect  If  the  remission 
or  dischaige  of  the  principal  debt  is  invalid  or  ineffectual,  the 
discharge  of  the  hypothecary  obligation  will  also  be  ineffectual. 
So  if  a  debtor  remits  a  debt  due  by  his  debtor  in  fraud  of  the 
remitting  debtor's  creditors,  for  which  debt  a  pledge  was  given,  the 
remission  of  both  the  principal  debt  and  the  pledge  will  be  invalid. 
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The  pledge  may  be  discharged  daring  the  continuance  of  the 
principal  debt,  if  the  subject  of  pledge  is  destroyed,  or  taken  bv 
enemies  of  the  State.  Nor  can  the  debtor  be  compelled  to 
substitute  other  property  in  place  of  the  property  thus  pledged 
and  lost.  The  hypothecary  obligation  is  also  terminated  where 
it  is  expressly  or  tacitly  remitted  by  the  creditor.  This  may  take 
place  by  restoration  or  bequest  of  the  pledged  property  to  the 
debtor.  In  like  manner  the  hypothec  will  be  discharged  doriDg 
the  continuance  of  the  principal  debt  where  the  debtor,  with  the 
creditor's  consent,  sells,  donates,  gives  in  exchange  or  dowiy,  or 
otherwise  alienates  the  hypothecated  property,  unless  he  has  con- 
sented with  a  reservation  to  himself  of  his  hypothecary  right,  or 
has  permitted  a  sale  or  alienation  to  take  place  on  condition  that 
the  hypothec  shall  not  be  discharged  before  the  debt  is  paid. 
Although  the  alienation  may  be  ratified  by  the  subsequent  consent 
of  the  creditor,  the  mere  knowledge  of  the  creditor,  accompanied  by 
silence,  will  not  constitute  a  consent  to  alienation.  The  creditor's 
right  of  hypothec  will,  in  any  case,  not  be  lost  unless  all  the 
conditions  prescribed  by  him  for  the  alienation  are  observed.  If 
the  sale  does  not  go  through,  or  is  in  any  way  invalid,  the  right  of 
hypothec  still  remains.  If  a  creditor  allows  a  sale  to  take  place  if 
completed  within  a  year,  a  sale  when  the  year  is  over  will  not  take 
away  the  creditor's  right  of  hypothec.  Where  a  property  has  been 
included  in  a  general  mortgage,  and  has  thereafter  been  specially 
mortgaged,  which  special  mortgage  is  ceded  to  the  holder  of  die 
general  mortgage,  such  general  mortgage  will  not  be  discharged  by 
the  mere  fact  that  the  special  mortgage  has  been  discharged  {In  re 
Bkmckenbergy  1  M.  477).  Where  the  rights  of  the  person  who  gives 
tlie  hypothecation  cease,  the  rights  of  the  pledgee  or  mortgagee  like- 
wise cease.  This  happens,  for  instance,  where  a  usufinctuary  has 
given  his  usufruct  in  pledge,  and  the  usufruct,  when  ended  by  the 
usufructuary's  death  or  in  other  lawful  manner,  reverts  to  the  owner. 
If  a  certain  time  or  condition  has  been  attached  to  an  hypothecar}' 
obligation,  upon  the  arrival  or  fulfilment  of  which  the  pledge  is  to 
terminate,  the  hypothec  will  be  discharged  upon  the  arrival  of  the 
day  or  fulfilment  of  the  condition  in  question.     The  hypothec  will 
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not  be  discharged  where  the  debtor  tenders  other  property  in  place 
of  and  equal  in  value  to  that  hypothecated  against  the  creditor's 
will — ^unless  it  is  absolutely  clear  that  no  harm  will  ensue  thereby 
to  the  creditor.  In  the  same  way  a  legal  or  tacit  hypothec  is  not 
discharged  by  the  constitution  of  a  conventional  hypothec  (provided 
such  conventional  hypothec  does  not  amount  to  a  novation  of  the 
original  hypothec)  (In  re  Latgem^  2  M.  812),  or  by  the  giving  of 
sureties.  Where  the  form  of  hypothecated  property  is  wholly 
changed — as  where  plantations  of  trees  are  cut  down  and  houses 
or  ships  are  made  of  them — ^the  hypothec  is  extinguished,  if  this 
happens  through  another  than  the  owner.  If  the  form  of  the 
property  is  not  changed  in  any  substantial  manner,  it  remains 
subject  to  the  pledge.  If  a  former  creditor  consents  that  the  same 
thing  shall  be  given  in  pledge  to  a  later  creditor,  the  first  creditor's 
hypothecary  right  does  not  disappear,  unless  this  has  been  expressly 
agreed  upon.  This  is  a  question  more  of  fact  than  of  law  (20,  6 
§§  1—16). 

1044.  Where  a  debtor  has  paid  the  amount  secured  by  a  mort- 
gage bond,  he  is  entitled  to  obtain  cancellation  of  the  bond,  not 
only  so  far  as  the  mortgagee  is  concerned,  but  by  the  removal  of  his 
name  from  the  list  of  undischarged  mortgages  in  the  Deeds  Registry. 
In  Roodt  vs.  Registrar  of  Deeds  (7  S.  C.  89),  where  the  Registrar  of 
Deeds  refused  to  cancel  a  bond  which  bore  a  consent  to  cancellation 
by  the  mortgagees,  whose  signature,  however,  was  partly  written 
across  a  postage  stamp  affixed  to  the  bond,  De  Villiers,  CJ.,  said : 
'*  As  to  a  bond,  all  that  the  Registrar  need  satisfy  himself  of  before 
cancelling  a  bond  is  whether  the  mortgagee  has  been  paid.  If  the 
Registrar  has  the  signature  of  the  mortgagee  that  he  has  been  paid 
and  consents  to  the  cancellation  of  the  bond,  and  if  he  is  satisfied 
that  the  signature  is  genuine,  what  more  does  he  want  ?  The  fact 
that  the  signature  is  partly  written  upon  the  stamp  cannot  affect 
the  question  whether  he  is  satisfied  as  to  the  genuineness  of  the 
signature."  Where  a  bond  has  been  paid  off  and  lost,  and  the 
maker  is  dead,  the  Registrar  will  be  justified  in  cancelling  the  bond 
if,  after  due  publication  of  notice  to  all  persons  concerned,  no 
objection  is  made  {In  re  McMaster,  7  S.  C.  155).    Production  of 
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the  bond  for  cancellation  is  not  necessary,  where  it  is  clear  that  it 
has  been  lost  or  mislaid ;  and  in  such  cases  the  Court  will  ord^- 
cancellation  without  production  (Ex  parte  Imcos^  1  N.  L.  R.  100 ; 
In  re  Teasdale,  2  N.  L.  R.  85 ;  In  re  Muirh^ad,  Findlay  dt  Co.^ 
N.  R.  1872,  p.  114 ;  In  re  Green,  12  N.  L.  R.  185).  Where 
necessary,  the  Court  will  order  security  to  be  given  by  the  mort- 
gagor for  the  payment  of  any  amount  that  may  be  shown  to  be  due 
under  a  bond  the  cancellation  whereof  is  ordered  (in  re  De  Pom, 
N.  R.  Jan.  80th,  1860;  In  re  AcuU,  N.  R.  May  8rd,  1860;  In  re 
Buchanan,  1  N.  L.  R.  98;  Ex  parte  WaUon,  1  N.  L.  R.  213). 

See  also  In  re  Kemp  (7  E.  D.  C.  28) ;  Inre  Roberts  (14  C.  L.  J.  156);  ExparU 
Hur$t  (14  N.  L.  B.  173) ;  In  re  Natal  Building  and  Invettment  Society  (1  K.  L.  E. 
163);  In  re  Wace  (8  N.  L.  E.  246);  Inre  Pierce  (8  N.  L.  E.  250);  In  reMtdrhead 
d;  Co.  (N.  B.  1871,  p.  136) ;  In  re  Brown  (11  8.  C.  B.  207) ;  In  re  Aldridge 
(1  N.  L.  B.  63);  Inre  Wooda{\  N.L.  B.  l'l9)\InreKruCs  ^«fate(4C.  T.  B.  239); 
Mogtert  YB.  Registrar  of  Deeds  (8  S.  C.  114)  ;  ExparU  Chapman  (9  S.  C.  228)  ;  In 
re  Hopkins  (11  S.  0.  B.  36) ;  In  re  Kleyn  (6  C.  L.  J.  179) ;  In  re  Caledoma  Free- 
masons* Lodge  (9  C.  L.  J.  55) ;  In  re  Peel  (3  N.  L.  B.  Mar.  1882,  p.  3);  Strobel  vs. 
Schumann  (3  N.  L.  B.  Mar.  1882,  p:  21) ;  McEwan's  Curator  vs.  MariJtsiwg 
Corporation  (6  N.  L.  B.  209);  In  re  Snyman  (2  N.  L.  B.  37)  ;  and  In  re  Bradstrett 
(7  N.  L.  B.  109). 

In  Cohen  and  Others  vs.  Christian  ([1902]  T.  8.  283),  it  was  laid  down  ihaJk  a 
judgment  on  a  mortgage  bond  for  the  capital  siun  with  interest  from  a  oertain 
date  imposes  on  the  debtor  a  liability  to  pay  interest  at  the  rate  stipulated  in  the 
bond  up  to  the  date  of  payment  The  other  points  deoided  in  that  case  aie  not 
strictly  applicable  in  this  place,  but  it  may  be  mentioned  that  the  caee  foither 
laid  down  that  (1)  the  fact  that  a  state  of  war  has  prevented  the  levying  of 
execution  on  such  a  judgment  cannot  deprive  the  creditor  of  his  right  to  intoest 
for  the  period  while  execution  was  delayed,  and  (2)  the  fact  that  a  mortgag(»r  ci 
fixed  property  was,  owing  to  war,  deprived  of  the  beneficial  occupation  of  such 
property,  does  not  relieve  him  from  liability  for  interest  while  so  deprived  in 
respect  of  an  unsatisfied  judgment  of  the  Coiurt  on  a  bond  covering  the  property. 

Mention  may  here  be  made  of  the  fact  that  in  the  Transvaal  it  is  provided  bj 
Law  No.  7,  1883,  §  14,  that  no  agreement  (whether  sale,  mortgage,  fdedge,  or 
otherwise)  alienating  rights  to  minerals  shall  be  lawful  unless  contained  in  a 
notarial  deed  and  registered.  Yolksraad  Besolution  No.  1422  of  Aug.  12,  1886, 
declares  that  unless  such  requisites  are  comphed  with,  the  agreement  is  ab  initie 
null  and  void.    See  Jolly  vs.  Herman's  Executors  (  [1903]  T.  S.  515). 


CHAPTER  VII. 

contracts  of  bailment. 
(1)  Bailment  in  General. 

1045.  Bailment  is  defined  by  Sir  W.  Jones  (Law  of  Bailment 
p.  1)  as  a  deliyery  of  goods  on  a  condition,  express  or  implied,  that 
they  shall  be  restored  by  the  bailee  to  the  bailor,  or  according  to 
his  directions,  as  soon  as  the  purpose  for  which  they  are  bailed 
shall  be  answered.  The  person  delivering  the  articles  in  the  first 
instance  is  called  the  bailor,  and  the  person  to  whom  they  are 
deliyered  for  a  specific  purpose  is  called  the  bailee.  Story  criticises 
this  definition  of  Jones,  pointing  out  that  there  need  not  necessarily 
be  redeliyery  to  the  bailor — ^for  instance,  in  the  case  where  a 
principal  consigns  goods  to  a  factor  for  sale,  when  no  redelivery  is 
contemplated.  Story,  therefore,  defines  bailment  more  generally 
as  "  a  delivery  of  a  thing  in  trust  for  some  special  object  or  purpose, 
and  upon  a  contract,  express  or  implied,  to  conform  to  the  object 
or  purpose  of  the  trust.*'  Some  species  of  bailment  have  already 
been  considered  in  this  work,  but  it  may  be  as  well  to  recapitulate 
in  brief  Story's  classification.  He  divides  bailments  into :  (1)  Those 
where  the  trust  is  exclusively  for  the  benefit  of  the  bailor,  or  of  a 
third  person.  This  class  embraces  deposits  (naked  bailment  of 
goods  to  be  kept  for  the  bailor  without  recompense,  and  to  be 
returned  when  the  bailor  shall  require  it:  Dig.  16,  8  §  1),  and 
mandates  (bailment  of  goods  without  reward,  to  be  carried  fi'om 
place  to  place,  or  to  have  some  act  performed  about  them:  Dig. 
17,  1  §  1).  (2)  Those  in  which  the  trust  is  exclusively  for  the 
benefit  of  the  bailee.  Such  are  gratuitous  loans  for  use,  known  in 
Roman  Law  as  commodatum  (a  bailment  of  goods  to  be  used  by  the 
bailee  temporarily,  or  for  a  certain  time  without  reward :  Dig.  13, 
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6  §  1).  (8)  Those  in  which  the  trust  is  for  the  benefit  of  both 
parties,  or  of  both  or  one  of  them  and  a  third  party.  Snch  are 
pledges  or  pawns  (bailment  of  goods  to  a  creditor  as  security  for 
some  debt  or  engagement :  Bell's  Commentaries  on  the  Law  of 
Scotland^  4th  ed.  §  200),  and  hiring  or  letting  to  hire  (bailment  for 
a  reward  or  compensation),  this  last  class  being  divided  into,^%, 
hiring  of  a  thing  for  use  {locatio  rei) ;  secondly ,  hiring  of  work  and 
labour  (Jocatio  operis  faciendi);  thirdly,  the  hiring  of  care  and 
services  to  be  performed  or  bestowed  on  the  thing  delivered  {loeoHo 
custodiae) ;  and  fourthly,  the  hiring  of  the  carriage  of  goods  from 
one  place  to  another  {locatio  operis  mercium  vehendarum).  In  the 
absence  of  special  agreement,  the  degree  of  diligence  which  is 
expected  of  a  bailee  with  reference  to  the  thing  which  he  has  in 
his  charge  will  vary  according  to  the  value  of  the  thing  bailed  or 
entrusted  to  him.  The  law  requires  good  faith  in  a  bailee,  and  his 
liability  will  be  proportioned  to  the  degree  in  which  he  recedes  from 
the  good  faith  or  care  required  of  him.  In  certain  cases,  of  the 
most  valuable  articles,  he  must  employ  the  highest  degree  of  care 
(exactissima  diUgentia).  In  others,  he  need  only  use  ordinary 
diligence  (diligentia).  In  others,  again,  he  need  only  use  slight 
diligence  (levissima  diligentia).  Corresponding  to  these  three  degrees 
of  diligence,  there  are  three  degrees  of  negligence  according  to 
which  liability  is  apportioned — culpa  lata  (gross  neglect),  ctilpa 
levis  (ordinary  negligence),  and  culpa  levissima  (slight  negligence). 
Thus  where  a  man  must  exercise  exactissima  diligentia,  he  will  be 
liable  for  culpa  levissima ;  where  he  has  to  use  diUgentia,  he  will  be 
liable  for  adpa  levis ;  and  where  he  has  to  use  levissima  diligentia, 
he  will  only  be  liable  for  culpa  lata.  Now  the  liability  is,  according 
to  the  general  rule  of  Roman  Law  (followed  in  Roman-Dutch  Law), 
measured  as  follows,  according  to  the  interest  of  the  parties :  when 
the  contract  is  for  the  sole  benefit  of  the  bailor,  only  slight  diUgence 
is  required  on  the  part  of  the  bailee,  whence  he  is  only  answerable 
for  gi-oss  neglect ;  when  the  contract  is  for  the  bailee's  sole  benefit, 
great  diligence  on  his  part  is  required,  and  he  is  liable  for  slight 
neglect ;  when  the  bailment  is  reciprocally  beneficial  to  both  parties, 
ordinar}'  diligence  of  the  bailee  is  required,  and  he  is  liable  for 
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ordinary  negligence  (Pothier,  Treatise  on  Obligations,  §§  141,  142; 
Vinniusy  On  the  Institutes,  8,  15  §  12^  p.  541).  In  general,  accord- 
ing to  Boman  Law,  a  bailee  is  not  liable  for  loss  arising  from 
accident,  unless  such  loss  has,  in  the  circumstances  above  set  forth, 
been  contributed  to  by  his  own  carelessness  or  negligence,  or  unless 
there  is  a  special  agreement  holding  him  liable  in  any  case.  Such 
accidents  include  lightning,  inundation,  torrents,  shipwreck,  other 
perils  of  the  sea,  fire,  robbery,  hostile  incursions,  insurrections,  and 
piracies  {Dig.  4,  9,  S;  §  1 ;  60,  17  §  28 ;  18,  6,  5  §  4).  A  bailee 
cannot  protect  himself  from  responsibility  for  losses  occasioned  by 
his  own  fraud,  by  contract  with  the  bailor,  or  otherwise  {Dig.  60, 
17  §  28 ;  2,  14,  27  §  8).  Just  as  a  bailee's  responsibility  may  be 
narrowed,  so  it  may  be  enlarged,  by  special  contract  {Dig.  60, 
17  §  28 ;  17, 1  §  89).  Story  quotes  Heineccius  as  stating  {EUmenta 
Juris,  Inst.  8,  14  §  785)  that  a  bailee  is  never  responsible  for 
casualties,  unless  there  has  been  some  unjustifiable  delay,  or  the 
party  has  taken  upon  himself  the  risk  of  the  casualty,  or  is  at  the 
same  time  guilty  of  neglect. 

See,  generally,  as  to  the  difPerenoe  between  the  civil  law  and  the  English 
Law  Story  {Law  of  BaUmenU,  $§  1 — 40). 

(2)  MuTUUM,  OR  Loan  of  Fungibles. 

1046.  Mutaum  is  a  contract  whereby  a  person  hands  over  to 
another  an  article  or  articles  capable  of  being  weighed,  measured, 
or  counted  out,  on  the  understanding  that  the  receiver  shall  there- 
after return  to  the  giver  an  equal  weight,  amount,  or  number  of  the 
same  kind  and  quality  as  that  originally  received  (Vinnius,  On  the 
Institutes,  8,  16,  1;  ed.  1709,  p.  641).  In  other  words,  mutuum 
is  a  contract  concerned  with  fungibles — ^things  capable  of  being 
replaced  by  an  equivalent  amount  or  number  of  the  same  kind  and 
quality.  It  is  a  real  contract,  which  is  constituted  by  tradition  or 
transfer  of  that  which  is  the  subject  of  the  contract.  It  is  necessary, 
says  Grotius  {Introd.  8,  10,  4 ;  Maasdorp,  p.  282),  that  the  property 
be  handed  over  to  the  receiver,  unless  the  thing  is  already  in 
possession  of  the  person  who  is  to  receive  it  by  way  of  mutaum — 
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for  instance,  if  it  has  been  given  to  him  in  deposit,  for  the  consent 
of  the  depositor  that  the  contract  shall  thereafter  be  regarded  as  a 
mutuum  instead  of  as  a  deposit  is  sufficient.  Or  a  person  may  give 
a  mandate  to  another  to  receive  money  by  way  of  mutaum  fiK>in  a 
debtor  of  the  person  giving  the  mandate.  We  see,  then,  that  the 
question  of  constitutum  possessorium  may  enter  into  the  contract  of 
mrUnum,  which  in  modem  life  is  concerned  principally  with  loans 
of  money.  Thus  in  Stewart* 8  Executor  vs.  De  Morgan  (2  E.  D.  C. 
220),  Shippard,  J.,  said :  ''  Voet  throws  some  light  on  the  question 
of  traditio  ficta  (feigned  tradition)  with  reference  to  a  case  where 
funds  are  held  by  an  agent,  being  the  proceeds  received  by  him 
from  his  principal's  debtors,  and  the  agent  is  bound  to  hand  the 
same  over  to  his  employer,  but  by  oral  agreement  or  by  any  under- 
standing inter  praesentes  (between  the  parties  being  present)  is 
allowed  to  retain  the  money  crediti  nomine  (on  account  of  a  loan). 
In  this  case  Voet  says  the  money  is  regarded  as  actually  paid  over 
to  the  principal  and  by  the  latter  handed  back  to  the  agent,  so  that 
there  is  no  novation,  but  rather  a  payment,  whereby  the  former 
obligation  ex  mandato  (resulting  from  the  mandate)  is  destroyed. 
This,  however,  is  limited  by  Voet  to  an  understanding  inter  prae- 
sentes ;  yet  Voet  fully  admits  that  though  in  general  traditiones  Jictae 
were  only  assumed  by  Boman  Law  as  between  parties  present,  yet 
that  constituMbm  possessorium  formed  an  exception  to  this  rule." 
The  same  principles  were  tacitly,  if  not  expressly,  adopted  in 
0'C(dlaghan*s  Assignees  vs.  Cavanagh  (2  S.  G.  122),  where  De 
Villiers,  C.J.,  said :  '*  The  original  delivery  serves  for  the  second 
transaction  between  the  parties.  Everything  done  at  the  time  of 
the  first  delivery  is  considered  to  be  done  again  at  the  time  the 
second  transaction  is  entered  into.  •  •  •  In  Voet  and  in  the 
Digest  the  case  is  mentioned  where  a  mandatary  has  the  property 
of  a  mandans  in  his  possession,  and  by  a  fresh  contract  the  property 
is  intended  to  be  passed  to  the  mandatary,  (in  which  case)  it  is  not 
necessary  to  have  a  fresh  delivery  and  to  have  the  presence  of  the 
parties.  The  original  delivery  serves  in  that  new  contract.  If  this 
principle  applies  to  the  case  of  a  mandatary,  I  see  no  reason  why 
it  should  not  apply  to  the  case  of  a  servant,  for  to  all  intents  and 


CONTRACTS  OF  BAILMENT.  983 

purposes  the  servant  in  this  case  is  the  mandatary  of  his  master  " 
(12,  1  §§  1-6). 

See  Court  vs.  Moaenthal  &  Co.  (13  S.  C.  B.  153);  Standard  Bank  vs.  (^ Connor 
(6  S.  C.  44) ;  and  Standard  Bank  vs.  Union  Boating  Co.  (7  S.  C.  257).  The  same 
principles  as  to  comtitutum  posBeasorium — ^the  passing  of  property  without  a  fresh 
physical  delivery — apply  in  the  case  of  a  partnership,  so  that  the  property 
brought  in  by  one  of  the  partners  passes  to  the  others  pro  raid  by  the  mere 
agreement  of  partnership,  without  a  special  physical  delivery.  See  Mills  and 
Sons  YB.  Trustees  of  Benjamin  Brothers  (Buch.  1876,  p.  124).  Yinnius  (3,  15,  1 ; 
ed  1709,  p.  542)  says,  **  The  transfer  may  take  place  by  mere  will  (nuda  voluntas), 
and  be  converted  from  deposit  into  mutuum  by  the  fiction  of  the  short  hand 
(hrevis  manusy* 

1047.  All  persons  who  have  capacity  to  contract  may  give  a 
mutuvm  or  loan  for  use.  A  minor  cannot  give  it  without  his 
guardian's  authority.  In  the  same  way  all  persons  who  may  validly 
contract  may  accept  a  loan.  A  minor  will  only  be  bound  by  a  loan 
contracted  on  his  behalf  by  his  tutors,  if  the  money  or  property 
borrowed  has  been  converted  to  his  personal  advantage.  Thus, 
if  the  loan  has  not  been  converted  to  the  minor's  uses,  he  need  not 
repay  the  same  (12,  1  §§  6—18). 

1048.  So  far  as  the  giver  of  a  mutuum  or  loan  is  concerned,  the 
effect  is  that  all  the  risk  with  reference  to  the  subject  of  the  con- 
tract passes  to  the  person  receiving  it  by  way  of  mutuum  or  loan 
— ^for  mutuum  amounts  to  an  alienation  of  property.  The  person 
receiving  the  loan  becomes  liable  to  him  who  gives  it,  and  may  be 
sued  for  the  amount  of  the  loan  by  a  personal  action  {condictio  ex 
mutuo),  which  is  available  to  the  giver  of  the  loan  and  his  heirs.  If 
a  person  have  lent  money  belonging  to  a  third  party,  the  lender  will 
still  have  this  action  if  he  has  lent  in  his  own  name,  and  the  actual 
owner  of  the  money  will  not  have  this  action  unless  it  has  been 
ceded  to  him  by  the  lender.  Of  course,  where  the  lender  receives 
from  the  borrower  a  negotiable  instrument  (chirograph)  acknowledg- 
ing the  loan,  any  holder  of  such  instrument  in  due  course  may  sue 
upon  it.  If  several  persons  have  given  a  loan,  each  of  them  will 
have  this  action  for  his  proportionate  share.  Where  a  lender  claims 
repayment  of  money  lent,  he  will  not  be  defeated  by  the  fact  that 
another  obligation  attached  to  the  loan  is  invalid.  Where  several 
parties  have  borrowed  money,  each  will  be  liable  in  this  action  for 
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his  proportionate  share.  Where  several  parties  are  heirs  to  one 
borrower,  they  will  be  liable  in  proportion  to  their  shares  of 
inheritance.  By  this  action  the  plaintiff  claims  that  the  same 
amount,  or  things  of  the  same  kind,  quality,  and  quantity  as  those 
lent,  shall  be  restored  to  him.  In  the  case  of  a  loan  of  money, 
interest  agreed  upon  may  be  claimed  as  well.  A  loan  must  be 
restored  in  the  place  where  it  was  given,  unless  the  parties  have 
agreed  otherwise.  It  must  be  repaid  at  the  time  agreed  upon. 
Where  no  time  has  been  fixed,  it  is  not  immediately  claimable, 
but  after  the  lapse  of  a  reasonable  time.  If  a  time  has  been  fixed 
for  the  benefit  of  the  lender,  by  reason  of  the  interest  he  is  to 
receive  or  otherwise,  the  loan  cannot  be  repaid,  without  the  interest, 
before  that  time  has  elapsed.  In  the  case  of  a  loan,  the  whole 
amount  must  be  paid  on  the  due  date  at  once  (simtd  ae  semeti, 
unless  there  is  a  special  agreement  to  a  contrary  effect.  A  thing  of 
the  same  kind  must  be  returned,  not  one  thing  for  another,  unless 
with  the  lender's  consent.  In  the  case  of  money  loans,  return  need 
not  be  made  in  coins  of  the  same  denomination,  but  money  of  equal 
value,  such  as  silver  for  gold,  may  be  returned,  unless  the  parties 
agree  otherwise.  Where,  pending  the  date  of  payment,  the  coinage 
undergoes  a  change  in  intrinsic  and  extrinsic  value,  such  change  goes 
to  the  profit  and  loss  of  the  borrower,  who  is  bound  to  restore  the 
money :  wherefore,  in  case  of  a  rise  in  the  public  value  of  money, 
a  debtor  may  release  himself  by  returning  fewer  coins  than  he 
received  on  loan,  but  if  the  value  of  money  has  fallen,  he  will  be 
bound  to  restore  a  proportionately  larger  number  of  coins  {Schoreff 
§  885 ;  Maasdorpf  p.  684).  The  value  of  the  money  to  be  paid, 
says  Voet,  must  be  calculated,  not  according  to  the  rate  current  in 
the  place  where  the  contract  was  entered  into  {locus  cel€braiioni$)f 
but  according  to  the  rate  current  in  -  the  place  where  the  contract 
must  be  fulfilled  or  made  good  {locus  contractus  implementi),  for  the 
parties  are  regarded  as  having  contracted  in  the  place  where  the 
borrower  has  bound  himself  to  repay  the  loan.  Repayment  of  a  loan 
can  only  be  demanded  upon  proof  that  it  has  been  given.  Such 
proof  may  be  documentary  or  oral.  Where  a  person  is  sued  for 
repayment   of  a   money  loan,  where  the  money  has  not  actually 
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been  paid  out  to  himi  he  may  defend  himself  against  the  claim  by 
a  special  plea  of  non-payment  (exceptio  non  numeratae  pecuniae). 
This  plea  may  be  made  whether  the  loan  has  not  been  paid  in 
whole  or  in  part.  This  is  an  exception  or  plea  in  renif  and  therefore 
available  to  the  debtor's  heiis  and  sureties.  If  it  be  pleaded  within 
two  years  of  the  making  of  the  written  acknowledgment  of  debt,  it  is 
privileged  to  this  extent,  that  the  burden  of  proof  of  payment  is  on 
the  plaintiff  (l^i^der).  Where  a  person  has  given  a  written  acknow- 
ledgment of  a  loan  (such  as  a  promissory  note),  and  has  not  actually 
received  the  money,  he  may  sue  for  recovery  of  the  document  of 
acknowledgment  (in  a  condictio  sine  causd,  or  a  condicUo  cau»&  data 
cau$d  non  secutd),  within  two  years ;  and  this  right  is  transmissible 
to  heirs.  The  exceptio  non  numeratae  pecuniae  does  not  lie  where 
tlie  debtor  has  acknowledged  the  receipt  of  the  money  (Nov.  186, 
CO.  6, 6).  Where  a  debtor  has  paid  part  of  the  amount  mentioned 
in  a  written  acknowledgment  of  debt  (chirograph),  he  cannot  plead 
the  exceptio  non  numeratae  pecuniae  as  to  the  remainder.  In  the 
same  way,  he  cannot  plead  the  exceptio  if  he  has  paid  the  interest  on 
the  amount  mentioned  in  the  acknowledgment  or  chirograph.  So, 
too,  if  the  parties  have  entered  into  a  compromise  (transactio)  with 
regard  to  the  sum  in  dispute,  the  debtor  cannot  thereafter  plead  the 
exceptio  non  numeratae  pecuniae  as  to  the  sum  due  under  the  com- 
promise. Where  a  person  has  given  a  written  acknowledgment  of  a 
dei>o8it  {depowtum)  made  with  him,  he  cannot  plead  the  exceptio ; 
nor  can  he  do  so  against  a  receipt  for  a  private  debt  that  has 
been  paid,  except  within  thirty  days  of  the  alleged  payment 
(12,  1  §§  14—82). 

1049.  There  is  some  difference  of  opinion  as  to  the  term  of 
prescription  of  the  exceptio  non  numeratae  pecuniae.  Vinnius  (Select 
Questions,  book  1,  §  41)  holds  that  after  the  lapse  of  two  years  from 
the  date  of  the  alleged  loan  the  right  of  putting  forward  this  plea 
entirely  ceases.  Van  Leeuwen  (Commentaries,  4, 15,  4 ;  2  K.  127), 
without  expressing  his  own  view,  states  that  it  was  frequently  held 
by  the  Court  of  Holland  that  the  exceptio  must  be  raised  within  two 
years,  or  not  at  alL  Decker,  in  his  note  to  Van  Leeuwen,  says  that  the 
view  of  Vinnius  is  supported  by  the  fact  that  a  party  suing  for  the 
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return  of  an  acknowledgment  of  debt  or  chirograph  by  the  condictio 
causd  data  causd  non  secutd  had  to  institute  action  within  two  years. 
But  Decker,  at  the  same  time,  points  out  that  eminent  jurists  hold 
that  the  exceptio  non  numeratae  pecuniae  is  not  prescribed  within  a 
third  of  a  century.  This  is  in  accordance  with  the  views  of  Grotias, 
subject  to  a  qualification.  Grotius  {Introduction,  8,  5,  3 ;  Maa^dorp, 
p.  221)  states  the  law  as  follows  :  The  exception  will  be  sufficient  if 
raised  within  two  years,  where  the  creditor  fails  to  prove  payment 
(that  is,  within  the  two  years  the  burden  of  proof  is  on  the  plaintiff) ; 
but  after  two  years  the  burden  of  proof  is  shifted,  and  the  exceptio 
will  be  insufficient  unless  the  debtor  (defendant)  proves  non-poymenJt 
by  the  creditor.  Schorer  holds  with  Grotius  (§  821 ;  Maasdorpf 
p.  578)  that  the  effect  of  raising  the  exception  within  two  years  is  to 
throw  the  burden  of  proof  on  the  creditor.  Voet  (who  is  supported 
by  Antonellus,  De  temp.  leg.  2,  45,  5,  and  Merlin,  Decis.  Rotae  Rom. 
§  48,  7)  is  strongly  of  opinion  that  the  exception  may  be  raised  after 
the  lapse  of  two  years,  although  he,  as  we  have  seen,  holds  that 
after  that  time  the  omu  probandi  is  shifted.  Van  der  Keessel 
(§  528)  does  not  agree  with  Grotius.  In  view  of  the  fact  that 
Schorer  is  one  of  the  latest  authorities,  and  that  Yoet  holds  the 
same  view,  the  rule  as  laid  down  by  them  is  by  some  authorities 
taken  to  be  still  in  force.  It  may  be  enunciated  in  the  following 
form  :  Within  two  years  the  exceptio  non  nwmeratae  pecuniae,  when 
pleaded,  is  sufficient  to  bar  the  creditor's  claim,  and  the  burden  of 
proof  of  payment  is  on  the  creditor ;  after  the  lapse  of  two  years  the 
exceptio  may  still  be  raised,  but  the  burden  of  proof  of  non-payment 
is  on  the  debtor  (12, 1  §§  88—35). 

1060.  The  exceptio  non  numeratae  pecuniae  is  not  available  where 
it  has  been  specially  renounced  by  the  debtor  (Schorer,  §  881).  It 
may  be  renounced  in  the  same  document  whereby  the  obligation  is 
contracted  (F.  D.  K.  §  624);  thus  a  bond  acknowledging  that 
money  is  due  may  contain  a  renunciation  of  the  exceptio. 

Van  der  Keessel  says  that  by  this  renunciation  ''  the  benefit  of  the  exoeption 
is  only  considered  to  have  been  dispensed  with  in  the  same  maimer  as  if  l^e 
two  years  had  already  elapsed,  for  by  the  present  law  this  benefit  is  limited  to 
that  period ;  but  in  these  cases  the  debtor  is  still  permitted  to  prove  the  non- 
receipt  of  the  oonsideration."    In  other  words,  Van  der  Keessel  admits  that  after 
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the  lapse  of  two  years  the  debtor  may  still  plead  non-payment  As  to  the 
Boman  Law,  Colqnhonn  (§  1626)  sa3rs :  **  On  admission  of  a  loan  in  writing, 
the  defendant  may  be  saed  either  before  or  after  the  expiration  of  two  years ;  to 
which,  if  in  the  first  case,  excepHo  non  numeratae  pecuniae  be  pleaded,  the 
plaintiil  is  driven  to  another  mode  of  proof,  namely,  by  witnesses,  and  by  the 
juramerUwn  dekOwn,  or  putting  the  defendant  to  swear  that  he  had  never 
received  the  money ;  but  if  the  plaintiff  do  not  proceed,  the  defendant  may  bring 
his  querela  non  numeraiae  pecuniae^  and  recover  his  promissory  note  by  condictio 
sine  causd — ^the  object  of  this  being  to  protect  the  debtor,  who  had  given  a 
note  for  which  he  had  not  received  any  value.  In  the  latter  case — that  is, 
after  the  expiry  of  two  years — this  plea  is  no  longer  available,  for  it  is  held  to 
be  improbable  that  the  debtor  should  allow  two  years  to  elapse  without 
getting  a  consideration  for  his  note;  but  if  the  creditor  be  absent,  and  the 
maker  of  the  note  fear  the  two  years  will  expire,  he  may  go  before  a  Judge, 
and,  on  protest  against  consequences,  his  exceptio  non  numeratae  pecuniae  is 
rendered  perpetual — that  is,  available  at  any  time,  however  distant,  after  the 
expiration  of  two  years.*' 

(8)  Deposit. 

1061.  Deposit  (depositum)  is  a  contract  whereby  the  depositary 
undertakes  to  safely  keep  the  depositor's  property  without  remunera- 
tion for  his  trouble,  and  to  redeliver  the  object  deposited  to  the 
depositor  on  request.  In  the  language  of  Story  (§  41),  it  is  a  naked 
bailment  of  goods,  to  be  kept  for  the  bailor  without  reward,  and  to 
be  returned  when  he  shall  require  it.  In  a  more  extended  sense, 
the  delivery  by  the  bailee  may  take  place  according  to  the  object  or 
purpose  of  the  original  trust,  and  need  not  necessarily  be  to  the  bailor 
(depositor).  A  deposit,  in  the  Boman  Law  sense  of  the  term,  is  not 
the  same  as  what  is  now  understood  by  a  deposit  of  money  in  a  bank. 
Since  money  is  res  fungibiliSf  and  a  deposit  of  money  can  be 
redeemed  by  the  return  of  other  coins  of  the  same  value,  a  deposit 
of  money  with  a  banker  or  other  person  amounts  to  a  mvtuum  or 
creditum.  By  the  Boman  depositum  is  meant  the  giving  into  another 
person's  charge  of  a  special  article,  to  be  kept  for  a  special  purpose, 
such  as  safe  preservation,  which  same  article  is  at  a  later  date  to  be 
returned  to  the  depositor  upon  conditions  expressly  or  impliedly 
agreed  upon.  A  deposit  {depositum)  is  usually  made  for  the  benefit 
of  the  depositor  alone,  but  it  may  be  for  the  benefit  of  depositor  and 
depositary,  or  of  depositor  and  a  third  party,  or  of  depositary  and  a 
third  party.  All  things,  fungibles  or  non-fungibles,  movables  and 
immovables — ^for  immovable  property  may  be  committed  to  a  person's 
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custody — are  capable  of  deposit.  It  makes  no  difference  whether 
the  property  belongs  to  the  depositor,  or  to  another,  for  the  owner- 
ship does  not  pass  as  in  the  case  of  a  miUuum.  "  The  gist  of  this 
contract  consists  in  the  depositor  not  parting  with  the  property" 
(Colquhauny  §  1565).  Parting  with  the  property  would  convert  the 
contract  into  a  sale,  just  as  remuneration  would  turn  it  into  a  hiring, 
and  the  right  of  use  into  a  commodatum  (16,  8  §§  1 — 8). 

Story  {Law  of  Bailments,  9th  ed.  §  44)  mentions  yaiious  classes  of  depoeits 
known  to  the  Boman  Law,  which  diTisions  are  not  now  of  importance,  as  the 
remedies  upon  which  they  depended  are  obsolete.  A  somewhat  important  daas 
of  deposits  known  to  Boman  Law  (and  occasionally  met  with  in  Boman-Dutch 
Law)  was  known  as  aequestrattons  (depositum  sequestrarium).  Sequestration  is 
the  depositum  of  a  thing  in  controversy  between  two  or  more  parties  in  the  hands 
of  a  third  person,  upon  condition  that  he  shall  keep  it  safe  during  the  con- 
tinuance of  the  suit  or  dispute,  and  at  the  end  thereof  deliver  it  to  him  who  gains 
the  cause.  There  are  two  kinds  of  sequestrations — (1)  vohintary,  such  as  are  made 
by  consent  of  both  parties,  or  by  voluntary  payment  into  Court  on  the  part  of 
the  debtor  ((hx)tius,  Introd.  3,  7,  12  ;  MacLsdorp,  p.  227) ;  (2)  necessary,  such  as 
are  directed  by  order  of  the  Court ;  these  resemble  an  attachment,  and  have  the 
object  of  preserving  the  property  in  litigation.  They  should  not,  according  to 
Van  der  Keessel  (§  534),  be  allowed  without  just  cause ;  and  he  says  that  the 
same  rule  applies  to  money  paid  into  Court.  Unlike  Qroenewegen,  Van  der 
Keessel  holds  that  **  sequestrations  "  are  in  full  force  in  modem  Boman-Dutch 
Law.  Story  (§  45)  divides  sequestrations  into  conventional  and  judioiaL  In  all 
these  cases,  he  says,  the  depositary  is  a  mere  stakeholder,  and  the  deposit  is  to 
be  delivered  to  him  who  is  adjudged  ultimately  to  be  entitled  to  the  thing.  Van 
der  Linden  (Inst.  1,  12,  6;  Juta,  p.  131)  distinguishes  sequestration  from 
consignation.  The  latter  consists,  he  says,  in  the  acceptance  and  care  of  moneys 
of  which  the  true  legal  owner  is  uncertain,  and  is  resorted  to  where  a  debtor  is 
im willing  to  remain  charged  with  money  which  his  creditor  will  not  accept  or 
cannot  accept  on  account  of  attachment  thereof  by  a  third  person.  Consignation 
also  takes  place  in  the  case  of  money  realised  from  a  sale  in  execution  of 
immovable  property,  pending  the  ranking  of  the  creditors  in  order  of  preference. 
Sequestration,  says  Van  der  Linden,  is  ordered  by  the  Court — (1)  to  place  a 
person  in  charge  of  goods  taken  in  arrest ;  (2)  when  an  estate  is  left  without 
any  one  to  look  after  it  by  reason  of  the  debts  being  in  great  confusion — whidi 
evidently  refers  to  an  estate  of  inheritance ;  (3)  when  an  inheritance  is  left  of 
which  the  heir  is  unknown.    See  Voet  (16,  3  §§  11 — 17). 

1062.  The  contract  of  deposit  gives  rise  to  two  remedies — actio 
depositi  directa  and  actio  depositi  contraria.  The  direct  action  lies 
in  favour  of  the  depositor  or  his  heirs,  against  the  depositary  or  his 
heirs.  The  plaintiff  may  even  be  a  thief,  says  the  Digut,  though 
his  claim  will  be  defeated  if  the  rightful  owner  steps  in  and  claims 
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the  deposited  property ;  but  Colquhoun  (§  1566)  says,  ''  If  a  thief 
deposit  a  thing,  the  depositary  must  retain  possession  till  the  title 
thereto  be  established,  but  if  the  claim  be  open  to  no  suspicion 
[that  is,  if  the  rightful  owner  makes  no  claim :  Grant  t.  CoUett, 
4  N.  L.  B.  32],  the  object  must  be  returned  to  the  depositor 
without  regard  to  his  title — ^nay,  not  only  the  deposit,  but  the  mean 
profits  which  have  accrued  since  it  may  have  been  in  his  custody.*^ 
The  action  also  lies  in  favour  of  a  third  party,  where  the  depositor 
and  depositary  have  at  the  beginning  agreed  that  the  thing  shall  be 
restored  to  a  third  party.  This  rule  was  adopted  in  Standard  Bank 
vs.  Union  Boating  Co.  (7  S.  C.  257).  As  to  the  rights  of  a  third 
party  De  ViUiers,  C.J.,  said :  "  The  duty  of  the  depositary  is  two- 
fold. He  must  keep  the  thing  delivered  into  his  custody  with 
reasonable  care,  and  he  must  upon  request  restore  it  according  to 
the  original  trust.  All  our  authorities  are  agreed  that  a  delivery  of 
the  thing  to  a  person  not  authorised  to  receive  it  is  primd  facie 
wrongful  and  renders  the  depositary  liable  in  damages  to  the  person 
to  whom  he  has  undertaken  to  restore  it.  It  makes  no  difference  to 
the  depositary  whether  such  person  be  the  owner  or  not.  He  has 
to  account  to  only  one  person,  and  that  is  the  person  at  whose  dis- 
posal he  has  undertaken  to  hold  the  thing.'*  Where  several  persons 
have  deposited  common  property,  or  where  several  persons  become 
heirs  to  one  depositor,  each,  says  Yoet,  if  the  thing  be  divisible, 
may  sue  for  his  share  of  what  is  deposited,  but  one  may  not  sue  for 
more  than  his  share,  or  for  the  whole.  Where  the  subject  of  deposit 
is  indivisible,  one  of  several  depositors,  or  one  of  several  heirs  of  a 
single  depositor,  may  sue  to  recover  the  whole  thing  deposited,  pro- 
vided he  gives  security  that  no  action  shall  be  brought  against  the 
depositary  by  any  other  claimants  (in  other  words,  provided  he 
agrees  to  indemnify  the  depositary  against  other  actions).  The 
heirs  of  a  depositary  who  are  sued  on  account  of  the  depositary's 
firaud  are  only  liable  pro  ratd.  But  if  action  be  brought  on  account 
of  an  heir's  firaud,  only  the  firaudulent  heir  is  liable  in  solidam,  and 
no  action  on  the  fraud  will  lie  against  his  co-heirs.  If  several 
persons  have  received  the  thing  in  deposit  at  one  and  the  same 
time,  an  action  will  lie  against  them  aingtiU  in  Bolidwm  in  such  a 
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way,  that  on  payment  by  one  the  others  are  discharged ;  and,  where 
one  does  not  pay  the  whole,  recourse  may  be  had  against  the  rest 
for  the  balance.  The  action  of  deposit  does  not  lie  against  third 
possessors  of  the  deposited  property,  unless  the  depositary  has  at 
the  depositor's  mandate  deposited  the  property  with  such  third 
possessors.  By  the  action  of  deposit  the  plaintiff  claims  restoration 
of  the  property  at  the  place  where  the  contract  was  made,  unless  the 
parties  had  agreed  otherwise.  The  thing  deposited  may  be  claimed 
together  with  its  accessions  (even  though  they  did  not  form  part  of 
the  original  deposit)  and  fruits  or  produce.  Interest  may  also  be 
claimed,  either  where  the  payment  of  interest  was  agreed  upon,  or 
where  the  depositary  has  applied  the  deposited  property  to  his  own 
use,  or  where  there  has  been  delay  (mora)  in  restoring  the  deposited 
property.  The  depositary  must  restore  the  deposited  property  in 
the  same  condition  in  which  it  was  received,  and  the  restoration  of 
it  in  a  deteriorated  condition  is  not  regarded  as  a  proper  restoration, 
without  the  additional  payment  of  damages  for  such  deterioration. 
The  depositary,  being  a  bailee  without  reward  (Story,  §  62) — as  the 
whole  benefit  or  uHUtas  (Colqtihoun,  §  1566)  accrues  to  the  depositor 
— ^is  bound  to  slight  diligence  only,  and  is  therefore  answerable  only 
for  gross  neglect  {culpa  lata).  In  other  words,  he  is  answerable  for 
loss  only  where  there  is  fraud  (dolus)  or  gross  negligence.  He  is 
not  liable  for  culpa  levi$.  Nor  is  he  liable  for  loss  by  inevitable 
accident  (casus  fortuitus),  unless — (1)  where  he  has  specially  agreed 
to  be  so  liable ;  or  (2)  where  he  has  made  delay  in  restoration  after 
due  demand,  in  which  case  he  becomes  liable  just  as  if  he  had 
specially  insured  the  deposited  property  (Colquhoun,  §  1666).  If 
the  depositary  has  ceased  to  possess  the  deposited  thing  without 
fraud  or  gross  negligence  on  his  part,  he  is  not  liable  to  make  good 
the  loss ;  though  he  will  again  become  liable  to  restore  the  property, 
if  it  once  more  comes  into  his  possession.  If  the  heir  of  a  depositazy 
has  in  good  faith  sold  the  deposited  property,  under  the  impression 
that  it  belonged  to  the  depositary,  and  has  not  yet  obtained  payment 
of  the  purchase  price,  he  will  be  discharged  by  ceding  his  right  of 
action  for  the  price  to  the  depositor.  The  defendant  cannot  plead 
compensation  or  set-off  against  a  claim  for  return  of  deposited 
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property.  Nor  has  he  a  right  of  retention  npon  the  property  for  a 
general  claim  he  may  have  against  the  depositor.  In  short,  he  has 
no  real  right  in  the  deposited  property.  Nor  can  the  defendant  or 
a  third  party  claim  a  right  (jus  tertii)  to  retain  the  deposited  thing 
against  the  plaintiff,  unless  such  third  party  be  the  true  owner  of 
the  deposited  property,  who  succeeds  in  proving  his  ownership  (see 
Standard  Bank  vs.  O'Connor,  6  S.  C.  32).  A  rightful  owner  may 
intervene  in  an  action  for  the  recovery  of  deposited  property  and 
may  arrest  such  property,  unless  the  plaintiff  gives  approved  security 
for  its  restoration  (16,  3  §§  4—9). 

An  interesting  case  is  Frank  vs.  Biden  and  Becker  (2  Gh^eg.,  O.  P.  S.  Eep. 
1886,  p.  16),  where  most  of  the  authorities  are  collected.  This  case  decided  that 
an  hotel-keeper  retains  his  liability  as  an  innkeeper  so  long  only  aa  the  guest 
remains  in  his  hotel.  If  the  guest  departs,  leaving  goods  in  the  hotel,  the  hotel- 
keeper,  in  respect  of  such  goods,  becomes  a  depositary,  and  will,  in  the  absence 
of  a  special  agreement  rendering  him  liable,  only  be  responsible  for  dolus  or 
adjpa  lata. 

The  depositary,  it  will  thus  be  seen,  must  only  use  reasonable  care,  or,  in 
Oolquhoun's  words,  <*  must  take  the  same  care  of  the  property  bailed  to  him  as 
of  his  own  *'  (§  1566). 

See,  generally.  Van  Leeuwen  {Commentaries ^  4, 11, 1 — 8 ;  2  if.  p.  79) ;  Yinnius 
{iMtUutes,  3,  15,  3 ;  ed.  1709,  p.  650) ;  Story  {Law  of  BailmenU,  9th  ed.  §5  41— 
120);  and  Grotius  {Introd.  3,  7,  1—10;  Matudorp,  p.  226). 

ThA  depositary  has  a  hen  for  necessary  expenses  incurred  in  connection  with 
the  thing  deposited.  See  the  authorities  collected  by  Story  (§  121)  and  Oolquhoim 
(S  1568).    As  we  have  seen,  this  lien  does  not  apply  to  other  debts. 

1053.  The  contrary  action  of  deposit  (acrto  depo«iti  contrana)  lies 

in  favour  of  the  depositary  against  the  depositor,  for  the  recovery  of 

necessary  expenses,  whether  great  or  small,  incurred  in  and  about 

the  deposited  property.     The  plaintiff  in  this  action  may  also  claim 

damages  arising  out  of  or  by  reason  of  the  thing  deposited.    This 

action  lies  when  the  depositary  has  not  exercised  his  right  of  retention. 

It  would  seem  (Colquhaun,  §  1668)  that  he  cannot  both  retain  the 

thing  deposited  and  bring  his  actio  depositi  contraria.     Schorer 

(§  880 ;  Maasdarp,  p.  597)  seems,  however,  to  hold,  though  he  is  not 

quite  clear  on  the  matter,  that  one  may  both  retain  and  bring  the 

actio  contraria.    In  order  to  retain,  Schorer  says  the  lien  must  be 

confirmed  by  attachment  (16,  8  §  10). 

See  Van  der  Keessel  (§  533);  Grotius  {Tutrod.  3,  7,  11;  Maoddorp,  p.  227); 
and  Story  (Law  of  BailmerUs,  §  120). 
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(4)    COMMODATUM,   OB  LOAN   FOB  UsB. 

1054.  There  is  no  exact  English  equivalent  for  commodatum, 
which  is  generally  called  a  **  loan  for  use,"  as  distinguished  from 
mutuum^  or  "  loan  for  consumption,"  It  is  defined  hy  Colquhonn 
(§  1661)  as  'Uhe  gratuitous  bailment  of  a  specific  object  for  a 
certain  fixed  period,  to  be  used  for  a  particular  purpose,  and  to  be 
returned  in  specie.**  Commodatum  thus  differs  from  mutuvm  in 
these  respects — (1)  that  it  is  to  be  returned  in  specialty,  that  is,  the 
same  object  must  be  returned,  whereas  in  mvtuum  the  object  is 
returned  in  kind ;  (2)  that  the  use  to  which  the  property  is  to  be  put 
in  commodatum  is  defined,  whereas  there  is  no  such  definition  of  use 
in  miituum,  so  long  as  an  equivalent  in  weight,  number,  measure, 
nature,  or  quality  is  returned.  The  following  are  the  essentials  of 
commodatum :  (1)  There  must  be  a  thing  which  is  lent.  It  may  be 
movable,  immovable,  or  incorporeal  (Colquhoun^  §  1652;  Stortff 
§  223).  It  must  neither  be  deposited,  sold,  nor  entrusted  to  the 
bailee.  The  benefit  of  the  bailee  or  commodatarius  is  regarded  as 
well  as  that  of  the  bailor.  (2)  There  must  be  a  capacity  to  lend  the 
thing.  The  commodant,  bailor,  or  commodans,  must  have  at  least 
a  special  or  qualified  property  in  the  thing  lent,  or  lawfrd  possession 
thereof  at  any  rate.  The  commodatarius,  or  bailee,  acquires  a  mere 
possessory  interest,  possessing  only  qua  the  agent  of  the  commo- 
dant, without  any  ownership  {Colquhoun^  §  1654).  (8)  It  must  be 
lent  gratuitously  (Story,  §  224 ;  Colquhonn^  §  1656).  If  there  is  an 
alternate  lending,  or  any  compensation  to  be  paid,  the  contract  is 
not  commodatum,  but  hire.  (4)  It  must  be  lent  for  use,  and  for  the 
use  of  the  borrower  (Colquhoun,  §  1556;  Story,  §  225).  The  use 
need  not  be  such  as  is  exactly  appropriate  to  the  thing  lent.  The 
tiling  may  even  be  lent  to  the  bailee  to  be  pledged  by  him  in  security 
of  a  debt  to  a  third  party.  But  the  borrower  (bailee)  must  use  the 
thing  according  to  contract,  and  reasonably.  The  nature  of  the 
use  is  agreed  upon  expressly  or  impliedly.  It  cannot  lawfully  be 
exceeded.  (6)  The  thing  must  be  lent  for  the  purpose  for  which  it 
was  bailed.  This  naturally  results  from  the  foregoing  condition 
(ColqvJioun,  §  1557).   If  the  bailee  uses  the  thing  for  other  purposes, 
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his  liability  will  increase.  (6)  The  thing  lent  must  be  specifically 
returned  on  the  termination  of  the  bailment  {Story,  §  228 ;  ColqU" 
houn,  §  1559). 

See  Voet  (13,  6  §  1) ;  Vinnius  (On  the  ImtitiUeSy  3,  16,  2 ;  ed.  1709,  p.  546) ; 
Gtotius  (Introd,  3, 9, 1 — 6 ;  Maasdorpt  p.  229) ;  and  Van  Leeuwen  (Cammentarie$9 
4,  10,  1 — 4 ;  2  if.  p.  77).  According  to  the  civil  law,  if  a  borrower  did  not  nse  the 
thing  in  the  manner  expressly  or  impliedly  agreed  upon,  but  used  it  for  another 
purpose,  he  was  held  to  be  guilty  of  theft.  But,  according  to  Boman-Dutoh 
Law,  as  there  can  be  no  furtum  wus^  or  theft  of  a  use  (Queen  ys.  Fortuin,  1 
A.  C.  B.  290),  such  wrongful  use  on  the  bailee's  part  only  gives  ground  for  an 
action  of  damages  (Schorer,  §  333  ;  Macudorp^  p.  583). 

Somewhat  similar  to  commodatum  is  what  is  known  as  preoartum,  or,  in  the 
words  of  Story  (§  227),  bailment  at  will.  Precarium  resembles  an  ordinary 
commodatum  in  all  respects  but  one,  namely,  that  it  is  redemandable  at  the  will 
of  the  grantor.  Commodatum  is  granted  for  a  certain  puri>ose,  and  upon  certain 
specified  or  implied  conditions.  Precarium  is  granted  unconditionally,  and  is 
therefore  revocable  by  the  grantor  at  any  time.  In  other  words,  it  is  a  mere 
use  of  the  property  lent  on  sufferance,  at  the  will  and  caprice  of  the  lender 
(Vinnius,  ed.  1709,  p.  646).  Any  property  may  be  granted  as  a  precarium 
(Colfuhoun,  §  1562).  The  responsibility  of  a  commodatariua  differs  from  that 
of  a  precarious  bailee,  as  will  be  seen.  An  instance  of  precarium  is  found  in 
Dickson  vs.  Biddulph  (2  M.  292),  which  decided  that  an  authority  by  a  pro- 
prietor of  land  to  another  person  to  reside  there  "  as  long  as  you  may  think  fit 
to  occupy  it,*'  does  not  constitute  an  irrevocable  right  of  occupancy  for  life,  but 
gives  a  right  revocable  on  reasonable  notice.  See  also  Hart  vs.  Hart  ([1902] 
T.  H.  p.  247). 

1065.  The  contract  of  commodatum  gives  rise  to  two  actions,  actio 
commodati  dirccta  and  actio  commodati  contraria.  The  direct  action 
lies  in  favour  of  the  comm^odans,  or  lender,  even  if  he  be  in  maid  fide 
possession  of  the  thing  lent  (provided  the  true  owner  does  not 
step  in  and  vindicate  his  property),  and  is  available  against  the 
borrower  (commodatarius)  or  his  heirs.  If  several  persons  have 
together  borrowed  the  same  thing  at  one  time,  the  action  will  lie 
against  them  singuli  in  solidum,  unless  the  parties  have  agreed  other- 
wise when  the  thing  was  lent.  If  one  of  such  borrowers  makes 
restitution  to  the  lender,  the  other  borrower  or  borrowers  are 
absolved.  By  this  action  the  plaintiff  claims  return  of  the  thing 
lent  with  its  accessions.  No  increment  of  whatsoever  nature  can  be 
retained  by  the  commodatary  or  borrower,  for,  as  he  has  no  owner- 
ship in  the  principal  thing,  so  he  can  have  none  in  the  accessory 
(Colquhoun,  §  1559).     If   the   thing  has  been  destroyed,  or  has 
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ceased  to  exist,  its  value  must  be  paid  to  the  plaintiff,  or  deterio- 
ration in  value  must  be  made  good  to  the  plaintiff  by  way  of  damages. 
The  liability  for  total  or  partial  loss  depends  on  the  degree  of  dili- 
gence required  of  the  commodatary.  As,  in  general,  commodiUumi& 
for  the  benefit  of  the  borrower  alone,  he  must  use  exdctissima  dili' 
gentia,  the  highest  degree  of  diligence,  and  will,  consequently,  be 
liable  for  very  slight  negligence.  The  burden  of  proof  in  such  cases 
is  on  the  commodatary,  or  borrower.  He  must  show  that  he  has 
used  due  diligence,  or  negatively,  that  he  has  not  been  careless.  If 
a  commodatary  has  goods  of  his  own,  together  with  those  of  ihe 
lender,  in  his  possession,  and  is  threatened  with  loss  by  robbery,  fire, 
shipwreck,  riot,  or  other  damage,  in  such  a  way  that  it  is  possible  to 
save  either  his  own  property  or  that  of  the  lender,  but  not  the 
property  of  both,  he  wiU,  if  he  saves  his  own  property,  be  liable  to 
the  lender  for  the  loss  of  the  lender's  property.  Otherwise  he  will 
not  be  liable  for  vis  major,  provided  he  takes  all  such  care  as  may 
reasonably  be  expected  of  him  {Colqvhoun,  §  1567).  If  he  does  not 
exhibit  such  diligence  as  is  expected  fix)m  an  ordinarily  prudent 
man,  and  consequently  renders  the  thing  bailed  more  liable  to  tu 
major  than  it  would  otherwise  be,  he  will  be  responsible.  In  oth^ 
words,  he  must  use  the  thing  lent  at  proper  times  and  in  proper 
places,  in  a  reasonable  and  prudent  manner.  If,  however,  he  is 
forced,  by  circumstances  over  which  he  has  no  control,  to  expose  the 
thing  bailed  to  him  to  the  risk  of  vis  major  or  inevitable  accident,  the 
loss  will  be  fortuitous,  and  he  will  be  absolved  from  liability,  in  the 
ordinary  course.  He  may,  however,  be  made  liable  for  even  for- 
tuitous loss,  where  there  is  an  express  agreement  to  that  effect. 
Where  a  commodatary  is  otherwise  liable  for  negligence,  the  lender 
may  by  conduct  estop  himself  from  asserting  his  claim  for  damages 
(18,  6  §§  2—7). 

Gh:otiiis  (Tntrod.  3,  9,  8 ;  Maasdorp,  p.  230)  says  that  if  the  borrower  makes 
delay  (mora)  in  returning  the  thing  lent,  he  will  be  liable  even  for  accidental  loss. 

Where  the  loan  is  made  for  the  benefit  of  the  lender  as  well  as  that  of  the 
borrower,  the  latter  need  only  use  ordinary  diligence,  and  will  only  be  liable 
for  ordinary,  not  slight,  negligence  (Colquhoun,  §  1557).  But  a  oontract  of  this 
nature  will  practically  amount,  so  far  as  legal  liability  is  concerned,  to  a 
-depositum. 
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Deterioratioii  arising  from  the  act  of  a  thiid  party,  over  which  the  oommo- 
datary  has  no  control,  does  not  render  him  in  any  way  liable,  for  this  is  regarded 
as  vis  major  (Vod,  13,  6  §  6  ;  Colquhoun,  §  1558). 

1066«  The  contrary  action  lies  in  favour  of  the  borrower  to 
recover  any  damage  sustained  by  him,  arising  out  of  or  by  reason 
of  the  thing  lent.  It  also  lies  to  recover  extraordinary  expenses 
incurred  in  connection  with  the  thing  lent,  for  any  amount  exceeding 
the  value  of  the  use  the  borrower  of  the  thing  has  enjoyed.  Expenses 
incidental  to  the  use  of  the  thing  (such  as  feeding  or  shoeing  a 
horse)  must  be  borne  by  the  borrower  (ColquhouHf  §  1557) ;  but, 
says  Van  Leeuwen  {Commentaries,  4, 10,  4';  2  K.  p.  78),  expenses 
which,  above  the  value  of  the  use,  have  necessarily  and  in  good  faith 
been  bestowed  on  the  thing,  must  be  repaid  by  the  lender.  If  the 
lender  takes  back  the  thing  lent  before  the  time  agreed  upon,  the 
borrower  may  recover  damages,  nor  is  the  lender  excused  by  the  fact 
that  he  needs  the  thing  for  his  own  use.  Voet  and  Groenewegen 
hold  that  the  commodatary  has  a  lien  upon  the  thing  lent,  not 
merely  for  useful  expenses,  but  for  any  other  debt  due  by  the 
lender  to  the  commodatary,  and  that  the  commodatary  may  secure 
this  lien  by  judicial  arrest;  but  Van  der  Keessel  (§  541)  says 
the  commodatary  has  no  right  to  such  judicial  arrest  (18,  6 
§§  8—10). 

See  Story  (Law  of  Bailments,  9th  ed.  §§  264—285)  and  Grotius  (Introd.  3,  9, 
7—10). 

(5)  Pawn. 

1057.  The  subject  of  pawn  falls  under  the  general  denomina- 
tion of  pledge,  of  which  it  is  a  species.  Very  little  is  said  by 
Roman-Dutch  writers  of  the  general  liability  of  pawnbrokers  and 
persons  who  pledge  property  to  them.  According  to  Van  Leeuwen 
(Commentaries,  4,  8,  4 ;  2  K  p.  66),  the  property  pawned  may  be 
released  at  any  time  by  the  person  who  has  obtained  advances 
thereon.  The  debtor  must  pay  arrears  of  interest  at  the  rate  agreed 
upon — ^provided  such  rate  is  not  unlawful — ^before  he  can  have  his 
pawn  released.    According  to  Dutch  Law,  if  a  person  did  not  redeem 
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the  pledge  within  one  year  and  six  weeks,  it  could  be  publicly  sold 
thereafter  by  the  paTvnbroker. 


In  the  TraDBvaal,  pawnbroking  is  regulated  by  Law  No.  13,  18M,  which 
requires  pawnbrokers  to  have  a  licence,  to  be  granted  by  a  Beaident  Magistrate 
or  Mining  Commissioner,  who  may  refuse  the  same  at  discretion  (§§  1 — 3). 
Where  pawnbrokers  suspect  that  articles  are  not  the  bond  fide  property  of 
persons  offering  the  same  for  pawn,  they  may  not  accept  the  same  m  pledge, 
or  adyance  money  on  the  same,  or  pay  for  the  same  (§  4).  Pawnbrokers,  before 
advancing  money,  must  receiye  from  the  pawnor  a  sworn  declaration  as  to  the 
natore  and  ownership  of  the  goods  with  the  full  name  and  residence  of  the 
pawnor.  Beceipts  must  be  given  for  all  goods  bought  or  accepted  in  pawn  (§  5). 
Articles  not  released  within  the  time  agreed  upon  shall  be  sold  on  a  public 
market  after  fourteen  days'  notice  of  the  sale  in  the  Oovemment  Oazdte  and  in 
one  paper  published  in  the  town  where  the  pawnbroker  resides  (§  6).  A  pawn- 
broker's licence  is  not  transferable  (§  7).  Pawnbrokers  must  give  personal 
security,  before  issue  of  their  licence,  to  the  amount  of  500/.,  together  with  two 
sureties  in  solidum  of  250/.  each,  which  sureties  shall  be  owners  of  unmortgaged 
property  (§  8).  Contraventions  of  this  law  are  punishable  with  a  fine  of  not 
less  than  3/.  nor  more  than  50/.,  or  imprisonment  with  or  without  hard  labour 
not  exceeding  six  months  (§  11).  Contraventions  of  the  law  are  within  the 
magistrates'  jurisdiction. 

In  Cape  Colony,  pawnbroking  is  regulated  by  Act  36,  1889.  The  Act  defines 
**  pledge"  as  '*an  article  pawned  with  a  pawnbroker."  The  Act  applies  to — 
(1)  every  loan  by  a  pawnbroker  of  forty  shillings  and  under ;  and  (2)  every  loan 
by  a  pawnbroker  of  above  forty  shiUings  and  not  above  ten  pounds,  except 
where  a  special  contract  is  made  in  respect  of  a  pledge  to  any  amount  over  forty 
shillings,  such  special  contract  being  confirmed  by  a  special  contract  pawn- 
ticket, delivered  by  the  pawnbroker  to  the  pawnor.  The  Act  regulates  ^bB 
general  obligations  of  pawnbrokers,  pawning,  redemption  and  sale  of  pledges, 
and  the  delivery  np  of  pledges.  It  restricts  the  purchase  and  taking  of  pledges 
from  certain  classes  of  persons,  or  on  specified  day&  It  also  regulates  unlawful 
pawning  and  taking  in  pawn  of  goods  not  the  property  of  the  pawnor.  It 
further  presciibes  the  issue  of  pawnbroker's  licences.  In  Natal,  under  Act  22, 
1895,  powers  are  given  to  the  municipalities  to  regulate  pawnbroking  within 
their  respective  jurisdictions.  Town  coimdls  have  the  power  to  make  bye-laws 
regulating  pawnbrokers.  Under  the  Act  (§  6),  <*  The  following  persons  shall  he 
deemed  to  be  persons  carrying  on  the  business  of  taking  movable  property  in 
pawn,  that  is  to  say :  Every  person  who  keeps  a  shop  for  the  purchase  or  sale  of 
movable  property,  or  for  taking  in  movable  property  by  way  of  security  for 
money  advanced  thereon,  and  who  purchases,  or  receives,  or  takes  in  movable 
property,  and  pays,  or  advances,  or  lends  thereon  any  sum  of  money,  not 
exceeding  10/.,  with  or  under  an  agreement  or  understanding  express  or  implied, 
or  to  be  from  the  nature  or  character  of  the  dealing  reasonably  incurred,  that 
such  movable  property  may  be  afterwards  redeemed  or  purchased  on  any 
terms." 

See,  further,  Woolman  vs.  McQtuzde  (11  N.  L.  B.  271);  Van  der  Zeessel 
(§  184);  Grotius  {Inirod.  3,  8,  1—9;  Maa$dorp,  p.  228). 
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(6)  Innkeepers,  Stablekeepers,  and  Carriers. 

1058*  The  liability  of  these  three  classes  of  bailees  was  treated 
of  in  Roman  Law  in  one  Edict,  the  title  of  which  was  "  Ncmtae^ 
caupones,  stabularii,  ut  recepta  restituant "  (that  shipmasters,  inn- 
keepers, or  stablekeepers  should  restore  the  property  left  in  their 
charge).  The  Edict  ran  as  follows:  *' Nautae,  cauponeSf  stabtdariif 
quod  cvQUsque  salvum  fore  reciperint,  nisi  restitaant,  in  eos  judicium 
dabo  " — that  is,  the  Praetor,  were  he  to  speak  in  English,  would 
say :  **  So  far  as  concerns  the  engagement  of  shipmasters,  inn- 
keepers, and  stablekeepers,  who  have  received  anything  from  its 
owner  for  safe  custody,  I  will  give  judgment  against  them,  if  they 
do  not  (safely)  restore  the  property.**  Nautae  did  not  bear  the 
ordinary  meaning  of  "sailors,"  but  denoted  "such  carriers  by  water 
as  are  shipowners."  Caupo  is  the  keeper  of  a  house  of  public 
entertainment  (that  is,  an  inn  or  hotel)  for  the  reception  of 
strangers  and  travellers,  in  which  refreshments  are  supplied.  In 
the  original  Roman  sense  the  word  was  limited  to  houses  of  refresh- 
ment only,  but  in  modem  usage  these  houses  are  employed  for  the 
purpose  of  providing  lodging  as  well  as  board.  Stabularii  are  those 
who  take  in  beasts  of  burden  to  feed  or  agist  (graze).  The  Edict 
did  not  provide  for  carriers  by  land;  but  modem  practice  has 
extended  the  principles  which  prevailed  in  regard  to  the  three  first 
classes  to  the  case  of  carriers  by  land.  This  kind  of  bailees  is, 
therefore,  treated  of  in  this  place  as  well.  It  will  be  best  to  con- 
sider the  liability  of  these  bailees  in  the  following  order :  (1)  inn- 
keepers; (2)  stablekeepers  or  agistors  ;X9)  carriers,  whether  by  land 
or  by  water. 

1069.  Innkeepers. — The  theory  of  the  Roman  Law,  in  this  as  in 
the  other  cases,  was  that  from  the  contractual  relationship  which 
was  constituted  between  bailor  and  bailee  an  obligation  arose  with 
regard  to  the  property  entrusted  to  the  bailee's  care,  the  breach  of 
which  obligation  constituted  a  quasi-delict.  A  delict  or  tort  is  an 
act  which  the  strict  Roman  Law,  or  the  moral  law,  regards  as 
wrongful.  A  quasi-delict  is  an  act  which  may  be  perfectly  innocent 
from  a  moral  point  of  view,  and  which  does  not  constitute  a  tort  or 
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wrong  in  the  strict  sense  of  the  Roman  Law,  but  which  nevertheless 
gives  rise  to  an  action  against  the  doer  of  the  act.  In  other  words, 
it  is  an  act  which,  though  not  a  tort,  is  in  the  eye  of  the  law 
analogous  to  a  tort,  and  therefore  founds  a  remedy  at  law.  Some 
quasi-delicts  fall  under  the  modem  classification  of  torts.  But  the 
cases  now  under  consideration  do  not,  and  the  remedy  applicable 
to  them  is  regarded  as  arising  from  a  contract,  express  or  implied, 
between  the  parties.  The  law  implies  a  contract  between  an  inn- 
keeper and  his  guest  that  the  inn  shall  be  reasonably  safe  as  a 
habitation,  and  that  the  goods  of  the  guest  shall  remain  undisturbed 
and  uninjured  in  the  inn  during  the  time  that  the  guest  is  an  inmate 
thereof.  All  the  authorities  (Colquhoun,  §§  1970—1978;  Van 
Leeuwen,  Comm.  4,  2,  10 ;  2  K.  p.  24 ;  Grotius,  Introd.  8,  88, 9, 
Mcuudorp,  p.  828 ;  Story,  §§  464 — 487)  agree  that  innkeepers,  as 
well  as  the  other  bailees  mentioned  in  the  Edict,  are  liable  in  every 
case  of  loss  or  damage,  although  happening  without  any  de&nlt 
on  their  part,  unless  it  happened  by  what  is  called  fortuitous  loss 
(damnum  fatale).  In  general,  an  innkeeper  is  liable  for  the  slightest 
degree  of  negligence;  in  other  words,  for  anything  short  of  inevitable 
accident.  Thus,  if  a  person  be  robbed,  or  suffer  other  damage,  in 
the  inn,  the  innkeeper  is  bound  qiuui  ex  delicto  to  make  it  good,  so 
long  as  the  person  sustaining  the  damage  is  actually  a  guest  within 
the  inn.  This  is  the  ordinary  liability.'  It  may  be  limited  by 
special  agreement  between  the  innkeeper  and  his  guest.  As  to  the 
ordinary  liability,  it  will  make  no  difference  whether  the  accommo- 
dation be  given  gratuitously,  or  whether  remuneration  be  paid  by 
the  guest  {Dig.  4,  9  §  6;  Pothier's  Pandects,  4,  9  §  4).  The 
innkeeper  will,  in  certain  circumstances,  be  liable  for  the  acts  of 
his  servants  or  other  guests.  A  passing  guest  who  causes  damage 
will  not  be  held  liable,  where  the  plaintiff  has  lodged  in  the  house, 
but  the  landlord  must  make  good  the  loss.  This  does  not  mean 
that  the  passing  guest  has  not  committed  a  tort,  but  it  means  that 
the  guest  who  has  sustained  damage  need  not  resort  to  a  stranger 
for  compensation,  and  may  come  down  upon  the  landlord  at  once. 
The  authorities,  however,  hold  that  the  landlord  will  not  be  held 
liable  for  damage  done  by  passing   guests,   travellers,   or  other 
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transient  persons,  unless  he  has  bound  himself  by  a  special 
agreement  {ColqvJioun,  §  1972;  Story,  §  466).  The  authorities, 
however  (Pothier,  Traiti  de  Dipdt,  §§  76—81),  distinguish  between 
transient  or  passing  guests  and  guests  or  lodgers  who  remain  in  the 
inn  for  any  length  of  time.  For  the  former  the  landlord  is  not 
liable  without  special  agreement;  for  the  latter,  on  account  of  his 
duty  of  exact  diligence,  Pothier  holds  the  landlord  liable,  unless  he 
can  clearly  establish  that  the  loss  has  occurred  by  irresistible  force 
{force  majeure).  In  any  case,  to  render  the  landlord  liable,  it  must 
be  shown,  not  only  that  the  goods  which  sustained  the  damage  were 
brought  into  the  inn,  but  that  they  were  actually  delivered  to  the 
innkeeper's  custody  (Pothier,  Traite  de  Dipot,  §§  79,  80).  Once 
the  goods  have  been  delivered  into  the  landlord's  custody,  he  may 
relieve  himself  from  liability  by  delivering  to  the  guest  the  key  of 
the  room  or  receptacle  in  which  the  goods  are  placed  (4,  9  §  7). 

1060.  There  are  two  main  forms  of  action  against  an  innkeeper, 
one  quasi-contractual,  for  damage  sustained  by  the  goods  while 
they  are  in  the  innkeeper's  custody,  the  other  delictual  (or  in 
tort),  for  damage  actually  done  by  the  innkeeper  [himself  or  his 
servants.  The  action  arising  out  of  the  contractual  relationship 
is  the  actio  de  recepto.  Here  the  simple  reception  of  the  person, 
wares,  or  animal  suffices,  because  there  is  an  implied  contract 
on  the  part  of  the  defendant  to  answer  for  the  safe  custody. 
But  if  the  plaintiff  had  left  the  inn  or  hotel,  his  action  would  be 
the  actio  deponti,  the  reception  of  the  goods  being  gratuitous,  and 
the  innkeeper  would  only  be  liable  for  dolus  or  culpa  lata.  The 
law  on  the  subject  is  thus  stated  by  Gregorowski,  J.,  in  Frank  vs. 
Biden  and  Becker  (2  Greg.,  O.  F.  S.  Rep.  1886,  p.  16 ;  8  C.  L.  J. 
92) :  '^  If  a  traveller  wishes  intentionally  to  leave  anything  behind 
him  in  the  hotel,  he  should  go  to  the  innkeeper,  and  entrust  the 
thing  to  him,  and  if  the  latter  undertakes  the  trust,  the  relationship 
of  depositary  and  depositor,  with  the  mutual  rights  and  duties 
acknowledged  by  law,  will  arise  between  the  parties.  The  innkeeper 
might  have  refused,  just  as  any  other  person  could,  to  have  an3rthing 
to  do  with  the  goods.  He  has  the  right*to  demand  that  a  traveller 
shall  take  his  effects  away  with  him  on  his  departure,  and  that,  if 

4c  2 
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goods  are  left  behind,  they  shall  remain  there  at  the  risk  of  the 
party  who  leaves  them  there.  •  •  •  If  the  defendants  are  to  be  held 
liable  as  depositaries,  it  must  be  shown  that  they  have  not  applied 
snch  care  and  diligence  as  the  law  requires  of  depositaries.    It  most 
be  shown  that  it  was  negligence,  and  gross  negligence,  to  leave  a 
gun  lying  in  a  room  in  the  hotel.     But  the  plaintiff  would  have  to 
make  out  a  strong  case  of  negligence,  for  it  must  be  remembered 
that  Biden  and   Becker  were   depositaries,  or  quasi-depositaries, 
without  any  consideration  or  reward,  and  without  their  consent- 
very  likely,  indeed,  against  their  will.    It  must  be  shown  that  the 
defendants  are  responsible  for  the  theft  of  the  gun,  committed,  not 
by  servants  of  the  hotel,  or  persons  employed  there,  but  by  a 
stranger  (as  appears  from  the  evidence  to  be  the  case).     According 
to  Voet  the  depositary  need  not  employ  unusual  diligence,  but  most 
apply  the  same  degree  of  care  and  vigilance  as  he  is  accustomed  to 
use  in  his  ordinary  business.    It  is  the  fault  of  the  depositor  if  he 
resorts  to  a  careless  and  negligent  depositary.     The  depositary  is 
only  liable  for  lata  culpa  and  dolus,  and  Voet  makes  a  distinction 
with  reference  to  such  depositaries  as  receive  reward  or  proffer 
their  services,  from  whom  more  care  is  expected.     According  to 
this  reasoning  a  depositary,  bound  not  by  contract  but  against  his 
will  by  a  quasi-contract  (as  here,  where  a  thing  is  lefl  with  him), 
will  only  be  liable  for  dolm  (fraud)  or  ctdpa  lata  (gross  negligence) 
almost  equivalent  to  dolus.     Our  law  is,  in  my  opinion,  not  so  strict 
as  the  English  Law  with  regard  to  innkeepers.    Pothier  says  that 
when  goods  are  delivered  by  a  traveller  to  an  innkeeper,  the  latter 
must  restore  the  goods,  and  is  not  absolved  by  the  fact  that  they 
have  been  stolen  by  a  stranger,  but  must  show  vis  major.     Theft  is 
regarded  as  being  due  to  his  negligence.     In  his  Contract  ofDcpotU 
(§  78)  he  says :    '  But  it  must  be  noted  that  a  depositum  is  not 
regarded  as  being  made  by  the  mere  fact  that  the  traveller  brou^t 
his  goods  into  the  inn,  with  the  knowledge  and  in  the  presence  of 
the  innkeeper,  if  he  has  not  expressly  entrusted  the  goods  to  the 
innkeeper's  care.'  .   .   •  Further  on  Pothier  says:    *K  it  is  not 
known  who  has  committed  the  theft,  or  caused  the  damage,  the  inn* 
keeper,  to  whose  custody  and  care  the  goods  have  not  been  entrusted, 


CONTRACTS  OF  BAILMENT.  1001 

is  not  responsible ;  to  render  him  responsible  the  guest  must  show 
that  the  inmates  of  the  house  committed  the  theft  or  did  the 
damage/  In  §  79  Pothier  says:  '  Guests  are  regarded  as  having 
entrusted  goods  to  the  innkeeper's  care,  not  only  when  they  have 
given  the  goods  to  him  personally^  but  when  they  have  been  given 
to  persons  appointed  by  the  innkeeper  to  receive  the  goods  of  the 
guests  by  way  of  deposit.'  .  .  .  The  authorities  I  have  cited  show 
that  an  innkeeper  can  only  be  made  liable  in  such  an  action  as  this 
when  he  has  received  the  goods  for  safe-keeping.  For  other  goods 
which  the  guest  retains  in  his  room,  and  which  he  prefers  to  entrust 
to  his  own  watchfulness,  he  is  only  responsible  so  long  as  the 
traveller  remains  in  the  inn,  and  only  for  acts  of  servants  and 
persons  belonging  to  the  house.  When  the  guest  departs,  he  must 
take  his  goods  with  him,  and  if  any  remain  behind,  the  innkeeper 
can,  at  most,  be  held  liable  as  a  quasi-depositary  for  culpa  lata 
(senible)  and  doltis,  which  do  not  exist  in  this  case."  The  tort 
actions  are  ex  delicto,  where  the  landlord  or  innkeeper  has  himself 
been  the  cause  of  the  damage,  or  quasi  ex  delicto,  where  the  damage 
is  done  by  servants  of  the  innkeeper,  or  persons  under  his  control. 

106L  The  plaintiff  in  these  actions  may  be  either  the  owner  of  the 
goods  or  another  person,  provided  he  was  the  guest  and  had  an  interest 
in  the  goods.  The  action,  where  two  or  more  persons  own  the  inn, 
lies  against  each  in  solidum,  unless  their  liability  is  limited  in  any 
way  under  a  special  law.  Voet  says  that  this  action  is  available  to 
a  guest's  heirs,  and  lies  against  an  innkeeper's  heirs  (though  this 
statement  is  open  to  considerable  objection).  Of  course,  the  guest 
or  person  entitled  to  claim  may  elect  to  proceed  against  persons, 
other  than  the  innkeeper,  who  are  directly  responsible  for  the 
damage.  If  the  innkeeper  has  received  the  goods  not  in  connection 
with,  nor  in  consequence  of,  his  innkeeping  business,  he  will  only 
be  liable  in  an  action  of  deposit.  Where  an  innkeeper  receives 
from  a  guest  a  locked  or  sealed  box  containing  various  articlesi  and 
returns  the  box  in  the  same  condition,  it  lies  on  the  guest  to  show 
that  the  landlord  is  directly  responsible  for  the  loss  of  such  articles, 
or  any  of  them,  from  the  box.  By  the  Boman  Law  the  landlord, 
in  a  delictual  action,  was  liable  to  pay  twice  the  amount  of  damage 
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sustained  by  his  guest.  But  this  is  no  longer  the  case,  and  the 
innkeeper  is  now  only  liable  for  actual  damage  sustained.  The 
defendant  in  these  actions  may  plead  either  that  the  plaintiff  has 
himself  been  to  blame  (contributory  negligence),  or  that  the  damage 
is  due  to  irresistible  force  (vis  major),  which  includes  the  act  of 
robbers  or  housebreakers  where  no  negligence  is  shown  to  have 
taken  place  on  the  part  of  the  landlord  (4,  9  §§  1 — 10). 

See,  generally,  Story  {Law  of  BaUmenU,  9th  ed.  $§  464—487) ;  Grotxos  {IiOrod. 
3,38,9;  3faa«<2or:p,  p.  328) ;  Schorer  (§  386) ;  Van  Leeuwen  (Comm.  4, 2, 10 ;  2SL 
p.  24) ;  Van  der  Keeesel  (§  811).  Schorer  says,  on  the  autiiority  of  Sdiomakar 
(Judicial  Opinions  and  Decisions,  1, 59, 43,  p.  642),  that  a  person  who  has  warned 
his  goest  that  crimee  have  been  committed  in  his  house  will  not  be  liable  evea 
ex  quasi  ddicto.    This  point  has  never  been  judicially  discussed  in  Sou&  Africa. 

1062.  The  same  general  principles  apply  in  the  case  of  stable* 
keepers  (livery-stable  keepers)  and  carriers.  The  only  case  in  which 
the  question  of  an  agi$toT*8  liability  has  arisen  for  decision  is, 
as  we  have  seen,  Momsen  vs.  Mostert  (1  S.  C.  186),  where  it  was 
decided  that  an  agistor  was  not  entitled  to  retain  possession  of 
cows  grazed  by  him  until  receipt  of  payment  for  the  custody  of  the 
cattle  and  the  agistment  thereof,  but  that,  on  the  other  hand,  the 
agistor  was  not  liable  to  restore  the  value  of  a  cow  which,  while 
in  his  custody,  had  died  a  natural  death — notwithstanding  that  the 
defendant  wrongfully  refused  to  give  up  the  cows  on  demand,  and 
that  the  cow  in  question  died  after  such  demand.  In  other  words, 
the  death  of  the  cow  from  natural  causes  was  held  not  to  come 
within  the  meaning  of  accident,  although  for  accidental  loss  occurring 
after  the  date  of  demand  the  defendant  might  have  been  held  liable. 

1068.  Carriers  by  Land  and  Carriers  by  Water. — The  same 
principles  govern  the  liability  of  earners  by  land  and  carriers  by 
water  (Tregidga  <t  Co.  v.  Sxvewright,  14  S.  C.  81).  And,  as  the 
Boman  Edict  referred  to  innkeepers,  stablekeepers,  and  shipmasters 
in  one  breath,  the  same  principles  governed  them  in  Eoman  Law 
and  still  govern  their  responsibility  in  Boman-Dutch  Law.  More 
cases  have  arisen  for  decision  with  regard  to  carrier's  liability,  but 
the  principles  governing  their  actions  must  be  sought  in  what  has 
been  said  of  innkeepers  (4,  9  §§  1 — 10). 

The  liability  of  carriers  may  be  limited  by  special  contract.  In  Slrdton  vs. 
Uniwi  Steamship  Co,  (1  E.  D.  0.  315),  the  plaintiff,  a  passenger  from  England 
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to  the  Gape  by  the  def endaBts'  steamship,  received  from  the  defendants  a  passenger 
ticket,  on  the  face  of  which  ticket  attention  was  called  to  the  conditions  printed 
on  the  back  of  the  ticket.  Among  the  conditions  so  printed  on  the  back  of  the 
ticket  were  limitations  of  the  defendants'  liability,  such  limitations  to  have  effect 
unless  the  passengers'  luggage  was  placed  under  their  care,  and  a  special  rate 
paid.  The  plaintiff  saw  there  was  printing  on  the  ticket,  but  did  not  read  the 
conditions  or  pay  the  special  rate.  The  baggage  was  lost.  It  was  held  that  the 
ticket  contained  the  special  contract  between  the  parties,  and  that  the  defen- 
dants were  not  liable  in  damages  for  the  loss  of  the  luggage.  The  Court  said : 
'*  If  a  person  received  a  ticket  and  did  not  see  it  or  know  that  there  was  any 
writing  on  the  ticket,  he  is  not  bound  by  the  conditions  contained  in  the  ticket ; 
if  he  knew  that  there  was  writing,  and  knew  or  believed  thai  the  writing  contained 
condiiwMy  then  he  is  bound  by  the  conditions ;  if  he  knew  that  there  was  writing 
on  the  ticket,  but  did  not  know  or  believe  that  the  writing  contained  conditions, 
nevertheless  he  would  be  boimd,  if  the  delivering  of  the  ticket  to  him  was  in  smh 
a  manner  that  he  could  see  there  was  writing  upon  it  containing  conditions.'* 
In  Zeederberg  vs.  Frank  (Off.  Bep.  Transvaal,  March,  1894,  p.  125),  where  the 
p]ainti£b  had  no  notice  of  any  special  conditions  on  the  back  of  a  ticket,  and  the 
ticket  had  been  handed  to  them  after  they  had  taken  their  seats  in  defendants' 
mail  coach,  they  were  held  entitled  to  recover  the  full  amount  of  damage  they 
had  sustained  by  the  loss  of  their  luggage.  It  was  there  laid  down  that  '*  the 
public  is  noi  obliged  to  take  notice  of  arbitrary  private  reg^ations,  and  cannot  be 
pretumed  to  have  notice  of  them,  for  the  regulations  are  private,  and  not  imposed 
by  public  authority."  It  was  held  that  the  onus  of  proof  was  on  the  carrier  to 
show  that  the  passenger  knew  and  had  assented,  expressly  or  impliedly,  to  the 
special  conditions.  The  carrier  must  show,  either  that  there  was  a  limitation  of 
liability  agreed  upon,  or  that  the  loss  is  not  due  to  his  negligence  (Meltzer  vs. 
Netherlands  Railway  Co.,  O.  R.  1897,  p.  489).  See  also  Herman  vs.  Netherlands 
Railway  Co.  (O.  R.  1897,  p.  327) ;  Cape  Government  Railways  vs.  Green  <fe  Co. 
(O.  B.  1894,  Nov.  p.  28) ;  Colonial  Government  vs.  Nathan  Brothers  (13  N.  L.  B. 
100) ;  Lamb  vs.  Sparks  (11 N.  L.  B.  102).  By  the  Natal  Carriers'  Law,  No.  11, 
1884,  i4,  A  common  carrier  by  land  is  debarred  from  limiting  by  public  notice 
or  dedaration  his  common  law  liability  in  respect  of  goods  sent  to  him  for 
conveyance.  This  provision  is  not  confined  to  any  specific  class  of  goods.  Of 
course,  the  law  does  not  prevent  a  carrier  from  limiting  his  liability  by  special 
agreement. 

This  law  (No.  11,  1884)  limits  the  liability  of  carriers  to  10^.  for  loss  of  goods 
entrusted  for  carriage,  tmless  notice  be  given  of  the  value  of  the  goods,  and  such 
increased  rate  as  the  carrier  may  charge  be  paid.  Carriers  are  to  give  receipts 
for  goods  entrusted  to  them,  failing  which  they  are  not  entitled  to  the  protection 
of  the  law.  No  public  notice  or  declaration  is  to  limit  the  carrier's  liability  at 
eomnum  law.  Carriers,  whether  a  company,  or  in  partnership  or  otherwise,  are 
Hable  to  be  sued  by  their  name  or  names  only.  This  law  does  not  affect  special 
contracts.  In  case  of  loss  of  goods  on  which  an  extra  rate  has  been  paid,  the 
plaintiff  may  recover  such  extra  rate  in  addition  to  other  damages.  A  carrier 
is  not  protected  against  the  felonious  act  of  his  servant,  or  against  his  own 
personal  neglect  or  misconduct. 

Where  an  accident  happens  to  a  passenger  by  coach  or  cart,  through  the 
breaking  of  the  axle  or  any  other  part  of  tiie  vehicle,  the  carrier  must  prove 
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that  the  accident  is  not  doe  to  his  negligence  {Walker  ys.  BeAy  and  SwaH^  O.  B. 
1895,  p.  194).  See  further,  as  to  the  burden  of  inxwf,  Thamat  vs.  Wekh  (2 
N.  L.  R  170);  Fadbman  and  Another  vs.  Gibeon  Brothen  (4  G.  W.  B.  410); 
Colomal  Chvemmeni  tb.  Winierbaeh  (17  G.  L.  J.  178;  10  C.  T.  B.  286); 
Woodhmue  ys.  Ckrittian  A  Co.  (4  £.  D.  C.  183),  and  Duke  vs.  MeKemie 
(15  8.  G.  390). 

Ab  to  negligence  and  contribatory  negligence,  aee  BorrodaUe  ys.  Moeke  (3  M. 
466 ;  where  defendant  allowed  a  third  party  to  take  plaintifrs  property  away 
without  due  inquiry  as  to  such  third  party's  authority);  Mamojee  A  Co.  ys>. 
J)u  PreeM  (K.  A  B.  42);  WaUh  tb.  Bernard,  Cohen  A  Co.  (Kots^'s  Bep.  1877— 
1881,  p.  192).  Sdama  it  Co.  tb.  ToMe  Bay  Harbour  Board  (17  G.  L.  J.  70) 
decided  that  a  gratuitous  carrier  is  liable  for  his  servant's  negligence. 

As  to  measure  of  damages,  see  Stent  vs.  Chibeon  Brothers  (5  G.  W.  B.  148) ; 
Coventry  Brother$  vs.  KingemUl  (Eotz^'s  Bep.  1877—1881,  p.  203) ;  Jonee  ts. 
Union  Steamship  Co.  (1  S.  C.  125) ;  Wiggins  vs.  Colonial  Government  (9  G  T.  B. 
454) ;  Wiggill  vs.  Levy  Brothers  (3  G.  W.  B.  365) ;  BouU  vs.  Natal  Coach  Co.  (11 
N.  L.  B.  117) ;  Parker,  Wood  4r  Co.  vs.  BuUard,  King  it  Ci>.  (N.  B,  1876,  p.  18); 
Natal  Government  Bailways  vs.  Brunskill  (5  N.  L.  B.  30). 

The  rule  contained  in  §  4  of  the  Natal  Carriers'  Law,  No.  11, 1884,  cited  above, 
is  a  re-enactment  of  the  common  law.  In  Naylor  vs.  Munnik  (3  S.  187X  it  was 
held  that  a  carrier  cannot  escape  from  his  l^al  obligations  by  issuing  a  public 
notice  that  he  will  not  be  responsible  for  loss  or  damage  to  goods  carried  by  him. 
He  must  show  that  the  owner  of  the  goods  saw  the  notice  and  oonsented  to  its 
terms.  In  the  case  of  a  special  agreement  with  the  owner  of  the  goods  that 
the  goods  are  to  be  carried  at  his  risk,  the  carrier  will  still  be  liable  for  gross 
negligence. 

In  the  Transvaal  it  has  recently  (September,  1903)  been  held,  in  Burger  vs. 
Central  South  African  Railways^  where  the  plaintiff  entrusted  goods  to  the  defen- 
dants for  carriage,  and  signed  a  way-bill  for  such  goods,  which  way-bill  contained 
a  reference  to  **  rules  and  reg^ulations  "  governing  traffic  on  defendants'  railway 
lines,  such  rules  not  being  exhibited  to  plaintiff  at  the  time,  tiiat  plaintiff 
must  be  deemed  by  signing  the  way-bill  to  have  had  notice  of  such  rules  and 
regulations,  and  was  accordingly  bound  by  such  rules  and  regulations. 

The  general  principles  of  liability  were  applied  in  CommerciaJ  Union  Aseurante 
Co.  vs.  Heys  tk  Co.  (Off.  Bep.  Transvaal,  1897,  p.  563). 

In  Colonial  Government  BaHtvays  vs.  Gheen  <fe  Co.  (O.  B.  1894,  Nov.  p.  28)  it 
was  laid  down  that  the  lex  loci  contractu*  is  to  be  applied  in  a  question  concerning 
the  liability  of  a  carrier  for  damage  to  goods  carried  by  him  from  one  country 
to  another. 

The  question  of  value  of  the  article  bailed  as  a  test  of  the  bailee's  liability  was 
fully  discussed  in  Thomas  vs.  Benning  (Buch.  1878,  p.  16).  It  was  said :  **  The 
value  especially  is  an  important  ingredient  to  be  taken  into  consideration  upon 
every  question  of  negligence ;  for  that  may  be  gross  negligence  in  the  case  of  a 
parcel  of  extraordinary  value,  which  in  the  case  of  a  common  parcel  would  not 
be  so.  The  degree  of  care  which  a  man  may  reasonably  be  required  to  take 
care  {sic)  of  anything,  must,  if  we  are  at  liberty  to  consult  the  dictates  of  common 
sense,  essentially  [depend  upon  the  quality  and  value  of  the  thing,  and  the 
temptation  thereby  afforded  to  theft" 
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quasi-contbactual  obligations. 

(1)  General. 

1064*  Quasi-contractual  obligations,  in  Roman  Law,  were  such 
as  arose  out  of  implied  undertakings  to  do  certain  acts,  or  to  per- 
form certain  duties.  The  term  quasi-contract  is  not  scientific ;  but 
as  it  has  become  consecrated  by  usage,  the  subject  is  treated  of  in 
connection  with  the  law  of  contract.  A  better  and  more  exact  term 
than  quasi-contract  is  the  English  Law  term  ''  implied  contract/' 
that  is,  a  contractual  obligation  which  the  law  infers,  from  the 
existence  of  a  given  set  of  circumstances,  as  binding  upon  the 
parties.  The  obligation  in  such  a  case  may  even  arise  against  the 
will  of  the  party  who  is  bound.  The  only  requirements  of  a  quasi- 
contract  are,  that  the  act  performed  be  legal,  and  permitted  or 
recognised ;  that  there  be  no  expressed  consent  (for  then  there  will 
be  a  contract,  in  the  strict  sense  of  the  term) ;  and  that  the  act  be 
analogous  to  contract.  In  Roman  Law,  the  quasi-contracts  (some 
of  which  have  already  been  treated  of  under  difierent  headings) 
were  as  follows :  (1)  NegoUorum  gestio — ^transaction  of  another 
person's  affidrs  without  mandate.  (2)  Tutelae  administrctUo-^ 
administration  of  a  guardianship.  (8)  HaereditatU  (idministratio— 
administration  of  an  inheritance.  (4)  Rei  singtUaris  comnmnii 
admmistratio — joint  administration  of  a  particular  thing.  (5)  HaerC' 
dUatis  aditio — adiation  of  an  inheritance.  (6)  Indebiti  sobitio — 
payment  of  money  which  is  not  due.  (7)  Datio  ob  causam 
quae  non  sequitur^  and  (8)  Datio  sine  causa^  both  forms  of  indebiti 
sohUio.  (9)  Cwratio  /uneru— duty  of  burying  a  deceased  person. 
(10)  Confinium  agrorum,  qiuymm  fines  confusi  suit — ^regulation  of 
land  boundaries  which  are  in  dispute.  (11)  Litis  contestatio — 
joinder  of  issue.    (12)  Receptio  in  navem,  cauponam,  stabulum — 
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fonns  of  bailment.  (13)  Datio  ob  turpem  causam — ^payment  on 
onlawfiil  gronnds.  Some  of  these  have  been  preirionsly  considered ; 
others — (8)  and  (5) — ^fonn  part  of  the  law  of  inheritance ;  while  the 
remainder  wiU  be  briefly  considered  in  this  place. 

(2)    CONDICTIO  nmEBITI  AND   SDOLAB   ClAIMS. 

1065.  When  one  has  received  in  error  a  sum  of  money  in 
payment  of  a  debt  not  due  in  fact,  it  is  termed  a  $oluUo  mdeinU 
(payment  of  that  which  is  not  due).  This  form  of  payment 
giyes  rise  to  a  claim  at  law  termed  condictio  indebUi,  which  is  a 
personal  action  arising  from  the  quasi-contract  (the  MoUUio)^  by 
means  of  which  the  plaintiff  claims  restoration  of  that  which  he  has 
giyen  or  paid,  whether  it  be  money,  movables,  immovable  or  in- 
corporeal property.  It  is  necessary,  to  found  this  action,  that  the 
debt  be  neither  naturally  nor  civilly  due  (according  to  the  termi- 
nology of  Roman  Law).  The  reason  for  this  is  that  the  Boman 
Law,  though  it  does  not  confirm  all  natural  obligations  by  founding 
a  right  of  action  upon  them  in  every  case,  yet  does  not  revoke  them. 
According  to  Weber  {Naturliche  Verbintnis$ef  §  75),  the  rules  for 
determining  in  how  far  the  existence  of  a  natural  obligation  makes 
it  impossible  to  recover  are,  briefly,  as  follows: — ^I.  If  the  law 
forbids  an  act,  or  declares  it  to  be  indispensably  necessary,  whatever 
may  be  done  in  contravention  of  the  law  is  invalid.  In  other  words, 
where  one,  by  making  payment,  contravenes  the  law,  he  cannot 
recover.  The  following  are  the  exceptions  to  this  rule :  (1)  Where 
the  payer  had  not  the  free  disposition  of  his  property  at  the  time 
when  he  made  payment.  (2)  Where  the  law  declares  the  payment 
invalid  ab  initio^  for  the  protection  of  those  who  might  otherwise,  by 
crafty  representations,  be  defrauded  of  that  which  belongs  to  them. 
Thus  a  gift  of  500  aurei  and  upwards  is  invalid  if  unregistered. 
(8)  Where  a  contract  is  prohibited  because,  on  general  principles, 
that  which  is  given  or  paid  must  remain  the  property  of  him  who 
would  divest  himself  of  it.  (4)  Where  the  law  prohibits  a  creditcnr 
from  taking  unfair  advantage  of  a  transaction,  as  in  the  case  of 
laeno  enormU.    II.  Where  the  law  has  utterly  deprived  an  obligation. 
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previously  binding,  of  its  operative  power,  and  the  debtor  has 
nevertheless  made  payment  in  error,  the  condictio  indeUti  will 
he.  ni.  Where  transactions  are  naturally  (naturaliter)  permitted 
and  not  civilly  (dvUiter)  permitted,  a  condictio  indebiti  wUl,  in 
general,  not  lie.  IV.  No  recovery  can  be  had  in  the  case  of  a 
natural  obligation,  which  was  in  all  respects  operative  at  the  com- 
mencement, but  the  fiill  effect  of  which  has  been  impaired  by  civil 
laws  by  reason  of  supervening  circumstances.  Thus,  where  pre- 
scription has  run  in  respect  of  a  debt,  and  the  debtor  has  neverthe- 
less paid  the  debt  after  the  period  of  prescription,  he  cannot  recover. 
This,  then,  is  one  of  the  most  important  conditions  of  a  condictio 
indebiti — that  the  creditor  (payee)  must  have  had  no  claim  even 
by  natural  law.  The  other  conditions  are,  that  the  money  must 
actually  have  been  paid,  that  such  payment  was  not  due  in  fact, 
and  that  it  was  made  in  consequence  of  an  excusable  misappre- 
hension of  the  state  of  the  case.  According  to  Voet,  a  person  who 
owes  a  debt  civiUy,  but  who  has  the  benefit  of  a  perpetual  exception 
(such  as  the  Senatuaconsuitum  VeUeicmum  in  favour  of  a  woman, 
plea  of  rcM  judicata^  pactum  de  non  petendo)^  may  claim  restoration 
of  that  which  one  has  paid  while  he  had  the  benefit  in  question. 
If  part  of  that  which  has  been  paid  is  due,  and  the  remainder  be 
not  due,  the  part  which  is  not  due  may  be  reclaimed,  provided  that 
which  has  been  paid  is  fungible  (as  money),  or  otherwise  separable 
into  parts  without  injury  to  the  payee  who  must  restore.  The 
amount  must  be  paid  in  ignorance,  and  the  payee  must,  in  strict 
law,  receive  the  amount  in  ignorance  of  the  fact  that  it  is  not  due, 
otherwise  the  payee  will,  in  strict  law,  be  liable  to  a  condictio  fu/riiva 
(see  §  1071).  The  ignorance  or  error  must  be  an  error  of  fact,  not 
an  error  of  law — for,  as  we  have  seen,  money  paid  under  a  mistake 
of  law  cannot  be  recovered  {Rooth  vs.  The  State,  K.  &  B.  259 ;  Port 
EUsabeih  Divirional  Council  vs.  Uitenhage  Divisional  Council,  Buch. 
1868,  p.  228 ;  V.  D.  K.  §  796).  The  condictio  indebiti  lies  in 
&vour  of  the  person  paying,  and  his  heirs,  against  the  recipient 
and  his  heirs.  It  also  lies  against  a  minor,  to  the  extent  to  which 
he  has  been  enriched  by  such  payment.  It  does  not  lie  against 
persons  to  whom  payment  has  not  been  made  directly,  although 
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they  have  profited  by  such  payment.     Of  course,  if  payment  has 
been  made  to  an  agent,  his  principal  or  mandator  will  be  liable. 
Where  a  person  stands  surety  for  one  who  has  bound  himself  in 
error,  and  makes  pajrment,  he  (the  surety)  may  recover  fi'om  the 
payee  where  he  has  paid  the  suretyship  debt  due  by  himself,  or 
from  the  principal  debtor  where  he  has  paid  that  which  was  doe 
to  the  creditor  by  the  principal  in  his  (the  principal's)  personal 
capacity.     So,  where  an  executor  of  a  deceased  person  pays  the 
legatees  or  beneficiaries  under  the  will  of  the  deceased,  and  it  there- 
after appears  that  the  will  is  invalid,  or  that  there  are  debts  still 
owing  by  the  estate,  the  executor  may,  in  the  first  place,  reclaim 
the  whole  of  that  which  he  has  paid,  or,  in  the  second  case,  recorer 
from  the  payees  the  whole  or  a  rateable  proportion  of  what  they 
have  received  (see  Union  Bank  Liquidators  vs.  Kiver^  8  S.  C.  146). 
The  same  right  is  conferred  on  guardians  who  have  made  similar 
mistaken  payment  on  behalf  of  their  wards.     The  plaintiff  in  a 
condictio  ind£biti  is  entitled  to  recover  not  only  what  he  has  paid, 
but  the  fruits  and  accessions  of  the  thing  paid.     If  the  thing  paid 
has  been  sold  by  the  payee  in  good  faith,  he  is  liable  to  refund  onlj 
the  amount  actually  received  by  him  on  such  sale.     Where  a  person 
who  receives  the  solvtio  indebiti  lets  out  the  thing  paid  to  hire,  or 
otherwise  obtains  interest  on  it,  he  must  refund  such  rent  or  interest 
to  the  plaintiff.     If  the  principal  sum  was  due,  but  interest  paid  on 
such  principal  sum  was  not  due,  the  payer  cannot  recover  sach 
interest,  except  to  such  amount  as  the  interest  paid  is  in  excess  of 
the  lawful  rate  of  interest  (12,  6  §§  1—18). 


As  to  payment  in  ignorance,  see  Union  Bank  Liquidators  vs.  Waiacn's  Eaxadm 
(8  S.  C.  300).  In  Freeman  vs.  Isaaca  (4  N.  L.  B.  139)  it  waa  held  that  tte 
condictio  indebiti  applies,  if  the  person  paying  in  error  could  have  defeated  an 
action  against  him  for  payment — ^unless  he  is  otherwise  naturally  boimd  to  psj* 
In  Fynney  vs.  DalUm  (4  N.  L.  R  71),  where  a  horse  was  sold,  on  conditioo  tint 
the  price  should  be  paid  after  passing  the  veterinary  surgeon,  but  the  buyer  psid 
the  prioe  at  once  and  the  veterinary  surgeon  after^f^urds  refused  to  pass  the  hone, 
it  was  held  that  this  was  a  case  for  indebiti  condictio.  The  Court  stated  ihe 
ordinary  principles  of  law  requisite  to  a  condicUo  indebiti^  but  the  apidication  d 
them  to  the  special  circumstances  of  this  case  is  not  quite  dear.  See  also  Tsa 
der  Keessel  (§§  796,  797),  Grotius  {Inirod.  3,  30,  1—11 ;  Maasdarp,  p.  304),  tad 
Bchorer  ($§  456—460). 
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1066*  The  burden  of  proying  that  what  has  been  paid  is  not  due, 
rests  on  the  creditor,  the  presumption  of  law  being  in  favour  of  him 
who  has  received  the  money.  The  condictio  indebiti  will  be  barred, 
where  the  parties  have  entered  into  a  compromise  (transactio)  with 
regard  to  the  debt  payment  of  which  would  constitute  a  sohitio 
indebiti,  or  where  they  have  novated  the  same  {Meyer  vs.  Low, 
2  M.  8).  So,  too,  it  does  not  lie  where  the  right  to  it  has  been 
specially  renounced,  or  where  the  party  making  payment  states  or 
otherwise  indicates  that  he  does  so  by  way  of  gift  or  donation.  The 
renunciation  of  a  condictio  indebiti  must  be  special  (12,  6  §§  14 — 18). 

1067*  According  to  Dutch  Law,  where  a  married  woman  who  is 
subject  to  her  husband's  control  makes  a  payment  without  liis 
authority  or  consent,  in  cases  where  she  is  not  allowed  to  contract 
by  herself,  the  husband  may  recover  the  amount  paid  by  condictio 
indebiti,  even  if  it  was  naturally  (ntUwraliter)  due.  Such  a  contract 
can,  according  to  Voet,  never  become  valid,  and  if,  after  her 
husband's  death,  a  woman  makes  payment  of  a  debt  improperly 
contracted  by  her  without  authority  during  her  husband's  lifetime, 
she  will  still  have  the  condictio  indebiti  in  respect  of  such  payment. 
If,  however,  she  is  aware  of  her  right  to  withhold  payment  on  account 
of  such  improper  contract,  and,  notwithstanding  her  knowledge 
pays  the  debt,  she  cannot  recover  (12,  6  §§  19,  20). 

1068.  Of  a  similar  nature  is  the  condictio  cau$d  datd  causd  non 
secutd.  This  is  the  right  of  action  which  arises  in  respect  of  an 
innominate  contract,  where  a  person  gives  an  object  or  does  a  thing 
in  respect  of  a  contract  concluded  with  another,  with  the  view  of 
receiving  an  equivalent  in  substance  or  in  deed,  which  he  never- 
theless does  not  receive  because — (a)  the  other  party  cannot  comply 
with  his  bargain,  or  (b)  will  not  meet  his  engagement*  This  action 
lies  to  recover  that  which  has  thus  been  given  to  a  recipient  who 
fails  to  make  reciprocal  performance.  There  must  be  a  giving,  so 
that  the  condictio  is  confined  to  the  innominate  contracts  do  nt 
des  (I  give  that  you  may  give),  and  do  ut  facias  (I  give  that 
you  may  perform),  and  does  not  apply  to  facio  vi  des  (L  perform 
that  you  may  give)  and  facio  ut  facias  (I  perform  that  you  may 
perform).     It  lies  in  favour  of  one  who  has  given  a  thing,  or  on 
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wliose  behalf  it  has  been  given,  or  in  favour  of  his  heir,  against  the 
recipient  and  his  heir.  The  reason  why  recovery  is  allowed  is 
that  the  Roman  Law  allowed  a  poenitentia  in  innominate,  but  not 
nominate,  contracts.  It  applies  where  there  has  been  an  accepti- 
lation.  Where  the  recipient  has  to  make  performance  within  a 
certain  time,  or  subject  to  a  certain  condition,  the  giver  will  not 
have  his  condictio  until  such  time  has  arrived,  or  the  condition  has 
been  fulfilled.  Where  it  is  impossible  for  the  recipient  to  make 
reciprocal  performance,  he  must  return  the  thing  given  to  him,  so 
long  as  it  still  exists,  even  if  the  thing  that  was  to  have  been  given 
in  exchange  has  perished  without  any  fault  of  the  recipient.  The 
Boman-Dutch  Law,  however,  has  modified  the  Boman  Law  in  this 
respect,  and  now  a  person  who  has  given  a  thing  on  an  innominate 
contract  cannot  recede  from  it  (has  no  poenitentia) ,  and  must  claim 
damages  just  as  he  would  on  the  breach  of  a  nominate  contract, 
although,  where  the  thing  given  b  still  integra  (in  its  original 
condition),  the  Court  may  decree  specific  return  of  the  thing.  If, 
however,  a  thing  be  given  subject  to  a  condition  which  is  naturally 
incapable  of  performance,  a  donation  will  be  presumed,  and  no 
condiction  will  lie.  If  the  performance  is  impossible,  not  naturally, 
but  through  the  existence  of  a  special  law  or  a  special  state  of  facts, 
the  condictio  will  not  lie  if  the  giver  have  made  a  mistake  as  to  the 
law,  but  will  lie  if  he  have  made  a  mistake  of  fact  (12,  4  §§  1 — 8). 

See  Grotius  {Intrcd,  3,  30,  12 — 14 ;  Maasdorp,  p.  306).  An  example  of  this 
remedy  is  to  be  fomid  in  Jumpers  Deep,  Limited,  vs.  Van  der  lierwe  ([1902] 
T4H.  p.  64,  and  [1902]  T.  S.  p.  201). 

1069.  The  condictio  sine  causd  arises  where  the  possessor  of 
anything  has  no  valid  possessory  title,  and  where  it  is  not  competent 
to  the  rightful  owner  to  recur  [to  either  of  the  condictiones  before 
mentioned.  The  possessor  may  in  the  first  instance  have  had 
lawful  possession.  This  species  of  condictio,  as  it  is  here  defined, 
Yoet  calls  specialis  (special).  Condictio  sine  causd  generaUs  (general) 
lies  where  the  remedy  embraces  the  other  conditions  at  the  same  time 
— indebiti,  causd  datd  causd  non  secutd,  oh  turpem  injustamve  eausamf 
and/ttrftva.  The  condictio  sine  causd,  says  Voet,  will  apply  where 
a  lessee  has  paid  in  advance  a  full  year's  rent  of  the  house  occupied 
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by  him  on  lease,  and  the  house  is  destroyed  by  fire  or  earthquake 
after  six  months'  occupation.  In  that  case  the  lessee  can  recover 
from  the  lessor  the  rent  paid  for  the  remaining  six  months.  The 
special  condictio  sine  cavsd  lies  to  recover  a  promissory  note,  bill  of 
exchange,  or  other  chirograph  (liquid  and  negotiable)  document, 
where  the  holder  of  the  document  has  not  given  value  for  it  {non 
numeraid  pecunid).  It  also  lies  where  a  thing  or  money  has  been 
given  for  a  cause  which  at  one  time  did  exist,  but  has  subsequently 
become  null  and  void  by  operation  of  law.  The  cotidictio  is  a 
personal  action.    (12,  7  §§  1,  2). 

See  Grotius  (Introd.  3,  30»  15—17 ;  Maaadorp,  p.  307),  and  Schorer  (§  461). 

1070*  The  other  condictiones  known  to  Roman  Law  were  the 
condictio  oh  turpem  vel  injustam  cau$am^  condictio  furtiva^  condictio 
ex  lege,  and  condictio  triticaria.  It  is  doubtful  to  what  extent,  if 
any,  these  condictiones  apply  in  modem  Roman-Dutch  Law.  The 
condictio  ob  turpem  vel  injustam  causam  lies  where  there  is  mala  fides 
on  the  part  of  the  recipient.  Only  the  recipient  is  liable,  not  his 
heirs.  It  lies  for  the  recovery  of  the  thing  given,  or  its  value, 
where  it  has  ceased  to  exist,  together  with  fruits  and  accessions. 
Grotius  says  that  recovery  is  allowed  when  there  is  mala  fides  on 
both  sides  (Grot.,  Introd.  S,  SO,  17 ;  Maasdorp,  p.  807) ;  but  this 
conflicts  with  the  maxim  in  pari  delicto  potior  est  conditio  possidentis, 
and  Voet  clearly  states  that  in  such  a  case  the  giver  cannot  recover. 
If  a  third  party,  who  does  not  share  in  the  fraud,  has  a  title  to,  or 
interest  in,  the  thing,  he  may  recover  it.  Where  there  is  mala  fides 
on  the  part  of  the  giver  alone,  he  cannot  recover.  Turpis  causa  is 
more  properly  restricted  to  fraud ;  injusta  causa  applies  to  intimi- 
dation, mistake,  and  the  like  (12,  5  §§  1 — 6). 

1071*  The  condictio  furtiva  is  an  action  arising  out  of  delict  or 
tort,  but  is  treated  of  in  this  place  for  the  sake  of  convenience.  It 
is  a  personal  action  for  recovery  of  stolen  property  or  its  value.  It 
lies  in  favour  of  the  owner  of  the  property,  and  all  who  can  show  a 
lawful  interest  in  its  recovery,  such  as  guardians  of  minor  owners, 
depositaries,  and  the  like.  It  lies  against  the  thief  or  his  heirs,  or 
other  persons  holding  from  or  through  him  (subject  to  the  conditions 
previously  discussed  as  to  sales  of  stolen  property  in  market  overt, 
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and  the  transfer  of  stolen  money  or  stolen  negotiable  instnunents). 
The  action  does  not  lie  where  the  owner  has  in  some  way  or  other 
recovered  his  property,  or  the  value  thereof  (18,  1  §§  1—8). 
Condictio  ex  lege  was  a  special  action  in  the  Boman  Civil  Law,  and 
no  longer  has  any  application  (IS,  2  §§  1,  2).  The  same  remark 
applies  to  the  condictio  triticariaf  which  the  carious  will  find 
discussed  by  Colquhoun,  §  2174  (18,  8  §§  1—4). 

(8)   AVBRAOE. 

1072*  The  subject  of  average,  in  countries  where  Roman-Dutch 
Law  at  the  present  time  forms  the  basis  of  jurisprudence,  is  largely, 
if  not  entirely,  regulated  by  English  Law,  or  by  modem  local 
statutory  enactment.  In  Cape  Colony,  by  Act  8,  1879,  §  1 :  "In 
all  questions  relating  to  maritime  and  shipping  law  in  respect  of 
which  the  Supreme  Court  has  concurrent  jurisdiction  with  the 
Vice- Admiralty  Court,  the  law  of  this  Colony  shall  hereafter  be  the 
law  of  England,  so  far  as  the  law  of  England  shall  not  be  repugnant 
to  or  inconsistent  with  any  Ordinance,  Act  of  Parliament,  or  other 
statute  having  the  force  of  law  in  this  Colony."  In  other  words, 
average,  like  other  branches  of  maritime  law,  is  in  Cape  Cdouj 
regulated  by  English  Law  and  local  statute  law.  Consequently,  a 
very  brief  sketch  of  the  Dutch  Law  of  average  is  here  given. 

1073*  The  Boman-Dutch  Law  of  average  is  originally  derived 
from  the  Boman  Lex  Rhodia  dejactu.  It  is  classed  under  the  bend 
of  obligations  qium  ex  contractu.  It  partakes  of  the  elements  of 
partnership,  for  all  participate  in  the  loss,  but,  on  the  other  hand, 
the  freighters  cannot  be  said  to  participate  in  the  profit*  It  cannot 
be  said  to  constitute  a  delict  or  tort,  for  then  the  substantial  remedy 
will  lie  against  the  shipowner,  which  is  clearly  not  the  case.  The 
remedy  is  based  upon  an  obligation  quasi  ex  contractu,  as  the 
freighters  are  liable  to  each  other  for  loss  occasioned  to  that  which 
in  this  case  may  be  held  to  be  a  common  interest  in  virtue  of 
an  implied  contract,  contingent  on  average  (CoL  §  1801). 

1074,  The  Bhodians,  inhabiting  the  island  of  Bhodes,  were  the 
most  able  navigators  of  their  time.    The  city  of  Bhodes  was  founded 
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in  B.C.  408,  and  maintained  its  greatness  for  about  1200  years,  being 
taken  by  storm  in  a.d.  651,  by  Moawiyah,  the  general  of  Caliph 
Othman.  The  maritime  law  of  the  Bhodians  was  adopted  by 
Angustus  into  the  civil  law  of  Home.  It  was  concerned  with — 
(1)  regolations  for  the  shares  payable  to  the  commander,  officers, 
and  seamen  of  a  vessel ;  (2)  rules  to  be  observed  by  freighters  and 
passengers  on  board;  (S)  regulation  of  charter-parties,  bills  of 
lading,  joint  ventures,  bottomry  bonds,  average,  salvage,  rates  for 
demurrage ;  (4)  compensation  to  heirs  of  seamen  who  had  lost  their 
lives  in  the  service  of  the  vessel ;  (6)  penalties  on  skipper  or  seamen 
for  injuries  to  goods  due  to  negligence  in  provision  and  application 
of  tarpaulings  or  pumps,  or  through  carelessness  or  absence  from 
the  vessel;  (6)  penalties  for  barratry,  or  robbing  or  carelessly 
running  down  other  ships;  (7)  penalties  for  piracy  or  plundering 
of  wrecks.  The  Dutch  commentators  on  the  Roman  Law,  particu- 
larly Voet  and  Noodt,  devote  very  little  space  to  the  Lex  Rhodia  de 
jactu,  for  the  Roman  maritime  law  had  itself  become  greatly  modified 
in  Holland,  the  people  of  which  were  themselves  a  great  sea-faring 
nation.  The  Dutch  Law  was  modified  by  the  Wisbuysche  Zee- 
Beckten,  the  Zee-Rechten  of  Philip  U.  (1663),  the  Ordinances  of 
Charles  V.  on  Zee-Reckten,  the  Ordinances  of  the  States- General 
on  Adndraalichap  and  other  maritime  matters,  and  the  local  customs 
and  regulations  of  the  great  ports  of  Holland,  such  as  Amsterdam, 
Rotterdam,  Dordrecht,  and  Ylissingen  (Flushing). 

See  Yoet  (14,  2  {§  1,  2),  and  Noodt  (Opera  Omnia,  vol.  2,  pi  256). 

1075*  By  the  Lex  Rhodia  it  was  laid  down  as  an  equitable  rule 
that  those  persons  whose  goods,  being  on  board  vessels,  had  been 
saved  through  the  loss  of  goods  belonging  to  other  persons,  should 
jointly  share  in  the  loss  sustained  by  such  other  persons.  It  made 
no  difference  to  the  obligation,  thus  arising,  whether  the  jettison,  or 
throwing  overboard,  of  the  goods  were  made  with  or  without  the 
consent  of  the  owners  thereof.  The  sole  requirement  was  danger  of 
80  imminent  a  nature  as  to  require  jettison  of  some  goods  to  save  the 
rest.  The  estimation  of  the  danger  was  a  matter  which  was  left  to 
the  good  faith  and  judgment  of  the  master  of  the  vessel.    The 
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locality  where  the  jettison  was  made  did  not  matter,  so  fSeur  as  ^ 
liability  to  contribution  was  concerned.  It  might  be  on  the  open 
sea,  or  in  port.  It  might  take  place  daring  a  storm,  or  ewn. 
when  the  sea  was  calm,  so  long  as  there  was  some  miforeseen  event 
occasioning  the  jettison,  and  the  skipper  acted  in  good  fidth 
(14,  2  §  2). 

1076.  Average  is  defined  by  Van  der  Keessel  (§  280)  as  the  loss 
arising  from  any  voluntary  act  done  with 'the  view  of  preserving 
the  vessel  and  goods,  or  of  averting  greater  and  probable  damage. 
This  arises  from  the  implied  contract  between  co-freighters  respecting 
loss,  average,  or  contribution,  that  is  to  say,  of  the  proportion  to  be 
borne  by  such  co-freighters  in  loss  resulting  from  necessity  of  sacri- 
ficing a  certain  portion  of  the  freight  to  save  the  residue.  In  other 
words,  all  freighters  are  liable  as  co-insurers.  Average  is  divided 
into  gross  average  (avaria  mcyna  seu  grossa)  and  common  or  ordtnonf 
average  (avaria  communis).  Gross  average  takes  place  v?here  the 
owners,  not  merely  of  the  goods  saved,  but  of  the  vessel  as  well,  are 
made  liable  to  contribute  a  proportionate  share  of  the  loss  sustained 
through  jettison.  Gross  average  includes  not  merely  loss  by  actual 
jettison,  but  such  loss  as  accrues  to  goods  remaining  on  board, 
which  become  exposed  by  the  act  of  jettison,  and  are  wetted  or 
otherwise  damaged.  In  the  same  way,  gross  average  will  be  made 
where  goods  have  been  placed  in  a  boat  or  skiff,  in  order  to  facilitate 
the  vessel's  entrance  into  harbour,  and  the  boat  or  skiff  is  lost.  So 
gross  average  will  be  made  where  the  tackle  of  a  vessel,  such  as 
anchors,  rudders,  masts,  yards,  and  other  parts  are  thrown  down  or 
cast  away,  so  as  to  be  abandoned,  by  the  act  and  at  the  discretion  of 
those  navigating  the  vessel.  Average  does  not  apply  to  the  acts  of 
pirates,  who  have  at  their  discretion  taken  anything  from  the  vessel ; 
but  ransom  paid  to  pirates  counts  as  average.  Where  a  mast  is 
vnrenched  loose  or  snapped  by  storm,  and  is  still  held  by  the  rigging, 
its  condition  must  be  such  as  to  threaten  loss  of  the  vessel  before 
average  can  take  place.  Where  a  vessel  goes  upon  a  shoal,  and,  in 
order  to  float  her,  the  cargo  is  transferred  to  boats,  the  rent  paid 
by  the  master  for  the  use  of  such  boats  will  count  for  contribution 
as  general  average.    Expense  incurred  on  account  of  matters  which, 
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though  not  unusual,  yet  are  incurred  on  account  of  something 
unexpected,  are  to  be  made  good  by  gross  average.  Thus,  the 
money  paid  by  unarmed  vessels,  sailing  under  convoy,  to  armed 
vessels  for  protection  is  made  good  by  gross  average  (14, 2  §§  8 — 6). 

See  Van  der  Keessel  ($§  781—795),  and  GrotiaB  {Introd.  3,  29,  9—17).  Van 
Leeuwen  {B,  D,  L.  4,  31,  1 ;  2  K.  243)  says :  *'  Gross  average  is  the  oompensa- 
tion  of  all  loss  through  the  castmg  overboard  of  goods,  catting  of  masts, 
andiors,  cables,  ropes,  baggage,  tackle,  and  rigging,  by  common  consent,  to 
save  the  ship  in  case  of  necessity ;  which  is  borne  not  only  by  the  cargo,  but 
also  by  the  ship,  its  equipment  and  the  value  thereof." 

1076a.  Common  or  ordinary  average,  says  Van  der  Keessel 
(§  781),  is  made  good  by  contribution  from  the  goods  alone.  This 
applies  (Van  L.,  R.  D.  L.  4,  81,  1;  2  K.  248)  to  all  common 
charges,  exclusive  of  necessity  and  shiptvreck,  namely,  pilot  wages, 
toUs,  and  charges  upon  the  ships  and  merchandise,  paid  in  going 
and  coming  along  the  rivers,  which  is  borne  only  by  the  goods  on 
board,  each  according  to  its  value  (14,  2  §  7). 

See  Decker's  notes  to  Van  Leeuwen  (B.  D.  L.  4,  31,  1). 

1077*  Levies  by  way  of  dues  (such  as  port-dues),  which  have  to 
be  borne  in  addition  to  losses  and  expenditure  on  ship  or  cargo,  and 
which  are  not  capable  of  precise  distribution,  must  be  distributed 
according  to  the  local  regulations  of  various  ports  or  maritime 
countries  on  the  subject.  Loss  occurring  to  goods  through  leakage 
from  other  goods — owing  to  the  nature  of  the  latter — and  not  attri- 
butable to  the  act  of  the  skipper,  is  not  made  good  by  average.  So 
loss  occasioned  by  the  wetting  of  goods  on  board,  where  this  does  not 
happen  in  the  course  of  lightening  the  vessel,  is  not  made  good  by 
average.  Nor  will  there  be  an  average  liability  where  loss  takes 
place  through  a  storm,  which  has  not  been  occasioned  at  discretion 
of  the  master  on  account  of  a  danger  common  to  all ;  or  if,  notwith- 
standing the  jettison,  the  vessel  has  been  lost  in  another  place — 
because  jettison  does  not  come  into  contribution  unless  the  vessel  is 
saved  (14,  2  §§  8,  9). 

1078*  Where  the  cargo  has  been  lost,  destroyed,  or  injured  by 
dolus  or  ctdpa  of  the  master,  or  of  the  crew,  such  loss  falls  on  the 
master  or  the  shipowners.     So,  too,  the  master  will  be  liable  where 
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loss  to  cargo  occurs  by  jettison  through  overloading  of  the  vessel, 
or  bad  stowage  of  cargo  in  the  hold,  or  otherwise  by  fiiulty  navigation 
(14.  2  §  10). 

1079.  In  Dutch  Law,  the  remedy,  by  way  of  action,  of  the 
owner  of  goods  jettisoned,  does  not  lie  against  the  owner  of  the 
goods  saved,  but  against  the  master  of  the  vessel,  by  the  action  of 
letting  or  action  of  hiring,  according  to  circumstances — ^the  modem 
process  being  by  means  of  a  general  action  to  recover  damages 
sustained.  The  master  may,  however,  release  himself  from  liabili^  by 
ceding  his  rights  of  action  against  the  persons  whose  goods  were 
saved.  The  persons  liable  to  contribute  are  all  such  as  have  had 
their  goods  saved  by  the  act  of  jettison,  including,  as  we  have  seen, 
the  shipowner  in  cases  of  gross  average.  The  kind,  quality,  or 
weight  of  goods  jettisoned  does  not  affect  the  liability  to  make 
contribution.  Nor  does  it  matter  whether  the  goods  jettisoned 
formed  part  of  the  cargo  from  the  commencement  of  the  voyage,  or 
whether  they  were  afterwards  taken  on  board.  Necessaries  of  life 
consumed  on  board  are  not  distributable  as  average.  In  order  to 
apportion  the  liability  to  average,  computation  is  made  not  only 
of  the  value  of  the  goods  jettisoned,  but  of  the  value  of  goods 
saved  as  well,  so  long  as  the  goods  saved  have  reached  their 
destination.  The  amount  of  contribution  is  a  matter  of  equitable 
computation.  Specie,  according  to  Schorer  (§  451)  only  comes  into 
contribution  to  the  extent  of  one-half.  The  valuation  of  goods  for 
contribution  must  be  made,  not  according  to  extrinsic  standards, 
but  on  the  actual  intrinsic  quality  of  the  goods.  Yoet  says  that 
average  contribution  cannot  be  made  of  the  value  of  gold,  jewellery, 
valuables,  or  precious  stones,  contained  in  sealed  or  closed  boxes  or 
caskets,  unless  the  master  has  been  previously  made  acquainted 
with  the  nature  of  the  articles  jettisoned  (14,  2  §§  11 — 17). 

Schorer  ($  453)  succinctly  puts  the  requisites  to  gross  average  in  his  time 
(ciVco  1750) — (1)  imminent  danger ;  (2)  the  consent  of  the  majority  of  the  crew; 
and  (3)  the  preservation  of  the  ship.  Ordinary  average,  he  says  (§  447),  indndee 
(1)  pilotage ;  (2)  port  or  harbour  dues ;  and  (3)  what  is  paid  for  towing  ships  oat 
of  a  river  or  port. 

Yoet  (14,  2  §  18)  discusses  the  question  whether,  in  case  a  house  where  a 
fire  has  originated  has  been  pulled  down,  in  order  to  prevent  its  flpreading 
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to  adjoinmg  property,  ^b»  neighbouring  owners  are  liable  to  make  average 
oontribotion  in  respect  of  the  loss.  He  quotes  Argentraeus  (§  600)  to  support 
his  statement  that  such  liability  existed  in  his  time  by  the  common  law 
of  England*  But  he  concludes  that  no  such  liability  exists  in  Boman- 
Dutoh  Law. 

(4)  Negotiomum  Gestio. 

1080.  NegotiormngeBtiOy  says  Colqohoun  (§  1765),  arises  "  when 
one  transacts  the  non-judicial  affairs  of  another  on  a  presumed 
consent  or  mandate,  gratuitously  and  for  his  benefit,  nevertheless 
not  in  the  intention  to  make  a  present  to  such  party  of  money  laid 
oat  and  expended  for  his  use,  animo  evm  ohligandV^  The  use  of 
the  word  "  non-judicial "  has  reference  to  the  Roman  Law,  the 
person  who  appeared  for  another  in  Court  being  known  as  defensor. 
Yoet  more  briefly  defines  negotiorum  gestor  as  a  person  who  transacts 
the  business  of  a  person  who  is  absent  or  unaware  of  it  {absentis  vel 
ignoranUs)  without  mandate  to  that  effect.  In  other  words,  it  is  an 
xmauthorised  agency.  Inasmuch,  therefore,  as  the  geetor  has  no 
mandate,  there  is  no  contract  between  him  and  the  person  for  whom 
he  acts,  and  the  relationship  between  the  parties  is  quasi-contractual. 
The  following  are  the  requisites  for  a  negotiorum  gestio :  (1)  the 
act  most  be  done  for  the  benefit  of  the  principal  (dominvs  negotiorum) ; 
(2)  it  must  be  undertaken  without  his  request;  (3)  it  must  be 
gratuitous  on  the  part  of  the  gestor ;  (4)  the  gestor  must  have 
performed  the  service  animo  obligandi,  for  if  the  act  be  done  animo 
donandi,  with  respect  to  expenses  or  the  like,  it  becomes  an  act 
of  benevolence  or  gift ;  (5)  the  gestor  must  have  had  reasonable 
cause,  from  the  nature  of  the  service  rendered,  to  presume  ratifica- 
tion on  the  part  of  the  principal,  for  it  is  this  presumption  on  the 
part  of  the  gestor  which  is  necessary  to  bind  the  principal.  Under 
such  circumstances  the  principal  is  bound  by  the  acts  of  the  gestor. 
The  gestor  may  transact  the  affairs  of  a  person  unborn,  adhuc  in 
utero ;  of  one  captured  by  the  enemy ;  of  a  lunatic  or  an  infant ; 
and  even  of  one  who  is  dead — ^that  is,  of  an  hereditasjacens,  inheritance 
lying  vacant  before  acts  of  succession  have  been  made  (3,  5  §  1). 

In  Boman-Dutch  Law,  a  gestor  may  enter  into  judicial  transactions,  such  as 
appearance  in  Court  Thus,  in  Bynevdd  vs.  Wine  Depot  (2  M.  IS5),  a,  negotiorum 
getior  was  allowed  to  appear  in  Court    In  the  case  in  question  there  was  a 
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consent  by  the  other  party  to  saoh  appearance,  and  the  Oonrt  allowed  the 
appearance  solely  by  virtue  of  such  consent,  **  and  by  no  means  admitted  that 
he  had  any  right  to  appear  in  that  capacity  if  any  objection  had  been  made  to 
his  so<doing.'* 

See,  generally,  Decker  ad  Van  L.  {B.  Z>.  X.  4,  1,  8;  2  K.  6),  Qrotins  (Inirod. 
3,  27,  1—3;  MoMdorp,  p.  294),  Schorer  ($§  438—439),  and  Van  der  Eeeasel 
(5  771). 

108L  Negotiorum  gestio  gives  rise  to  two  actions,  the  direct  action 
(directa  negotiomm  gestorum  actio)  and  the  contrary  action  {contraria 
negotiorum  ge$torum  actio).  The  direct  action  lies  in  favour  of  the 
principal,  whose  affairs  have  been  transacted  by  the  gestor.  This 
action  may  be  instituted  against  a  woman,  or  against  a  minor  who 
has  been  enriched  by  the  negotiorum  gestio.  By  the  action  the 
plaintiff  claims  an  account  of  the  gestor's  administration,  and  the 
restoration  of  all  that  the  defendant  has  acquired  from  such  adminis- 
tration. A  geetor  who  ti^ansacts  all  the  affairs  of  another  must 
employ  a  high  degree  of  diligence,  as  he  is  unauthorised.  He  is 
Uable  for  any  damage  accruing  to  the  principal's  estate,  through  the 
lowest  degree  of  negligence  on  his  part  {culpa  leviesima) ;  and  want 
of  consideration  is  no  plea  to  a  claim  for  damages  against  an 
unauthorised  agent  (Colonial  Secretary  vs.  Davidson,  Buch.  1876, 
p.  181).  If,  however,  the  afiiairs  of  a  person  have  been  neglected 
and  his  property  is  deteriorating,  or  is  threatened  with  destruction, 
one  who  intervenes  to  save  and  preserve  such  property  will  only  be 
liable  for  gross  negligence  (culpa  lata),  or  fraud  (dolus).  The  same 
rule  applies  in  the  case  of  a  curator  or  administrator  of  another 
person's  affairs,  appointed  by  a  competent  Court.  The  gestor  is  not 
hable  for  inevitable  accident,  nor  for  the  insolvency  of  persons  to 
whom  he  has,  without  negligence,  lent  the  principal's  money.  The 
gestor  is  only  liable  in  regard  to  that  portion  of  the  prin<apal*8 
property  with  which  he  has  actually  concerned  himself.  The  gestor 
has  no  title,  in  law,  to  sue  persons  with  whom  he  has  entered  into 
contracts  on  behalf  of  an  absent  principal  (8,  5  §§  2 — 7). 

See  Qrotius  (Introd.  3,  27,  3 ;  Maasdorp,  294). 

1082.  The  contrary  action  lies  in  favour  of  the  gestor  or  his  heirs 
against  the  principal  or  owner  of  property,  whose  affairs  were 
transacted  without  his  knowledge,   and,  in  the  case  of   a  minor 
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whose  aflGedrs  have  been  the  subject  of  negotiorum  gestio^  lies  agamst 
his  guardian.  By  this  action  the  plaintiff  claims  indemnity  or 
restoration  of  loss  sustained  by  him  during  the  transaction  of  the 
principal's  affjBurs.  Thus,  if  he  have  bound  himself,  or  his  goods, 
on  behalf  of  an  absentee,  he  may  claim  that  his  person  or  his  goods 
be  discharged  from  the  obligation.  Under  certain  circumstances  he 
may  even  claim  that  actions  shall  be  ceded  to  him,  or  that  security 
be  given  him  against  the  loss  which  he  may  incur  through  under- 
taking the  transaction  of  the  affairs  in  question.  The  plaintiff 
may  also  claim  expenditure  made  by  him  on  the  property — whether 
necessary  for  its  preservation  and  maintenance,  or  useful  in  that  the 
property  was  thereby  improved  and  its  value  enhanced.  Even  if 
the  property  has  not  benefited,  but  the  expenditure  has  been  made 
with  the  intent  that  it  should  be  beneficial,  the  action  will  lie.  But 
if  a  person  has  intervened  in  the  affjedrs  of  another  for  the  sake  of 
his  own  individual  gain,  he  cannot  recover  anything  except  in  so  far 
as  the  principal's  property  has  been  actually  enhanced  in  value. 
This  action  will  not  lie  if,  having  regard  to  the  inception  of  the 
unauthorised  intervention,  no  utility  at  all  could  have  accrued  to  the 
principal — ^for  instance,  if  the  gestor  paid  what  was  not  owing  by  the 
principal ;  unless  there  be  ratification  on  the  part  of  the  principal. 
Nor  does  the  action  lie  where  the  gestor* s  intervention  was  prohibited 
by  or  was  against  the  wish  of  the  principal — except  to  the  extent  to 
which  the  principal  was  enriched  by  the  intervention.  To  found  the 
action,  says  Yoet,  it  is  sufficient  if  the  gestor  had  the  idea  and  inten- 
tion of  conducting  the  affairs  of  another.  If  a  person  acted  under 
the  mistaken  impression  that  he  was  transacting  his  own  business, 
he  will  not  have  the  actio  contraria,  but  only  a  condictio  indebiU 
against  the  person  whom  he  paid  (8,  6  §§  8 — 14). 

Wherever  the  principal  ratifies  the  acts  of  the  gestor,  the  ctctio  contraria  will 
undoubtedly  lie.  Where  a  mother  retained  possession  of  a  joint  estate  (to  half 
of  which  her  minor  children  were  heirs),  after  her  husband's  death,  and,  after 
executing  a  deed  of  kinderbeunjSf  brought  an  action  to  try  the  title  to  certain 
property  alleged  to  belong  to  the  joint  estate,  and  ohiimed  half  the  oosts  of 
tiiis  action  from  her  minor  children,  the  Court  held  that,  as  the  action  had 
been  instituted  for  the  mother's  own  benefit,  and  the  minors,  owing  to  its 
unsuoceesful  teimination,  had  derived  no  benefit  from  it,  the  mother  could  not 
succeed  in  her  daim  (Prince  vs.  Berrange,  1  M.  435). 


CHAPTER    rX. 

DONATIONS. 

1083.  Donation  is  the  free  and  lawful  giving  or  promising  of  a 
thing,  which  takes  place  without  any  legal  compulsion.  Colquhoun*s 
definition  (§  1057)  is,  "  when  one,  out  of  mere  liberality,  bestows  a 
thing  upon  another,  there  being  no  law  to  compel  him  to  do  it/* 
There  has  been  much  controversy  as  to  whether  a  donation  is  to  be 
regarded  as  a  contract,  or  merely  as  a  mode  of  acquiring  ownership 
(mod/us  acquirendi  dominii).  Justinian  assigned  it  to  the  latter  class. 
In  support  of  the  contractual  view,  Colquhoun  (§  1050)  emplojB  the 
following  argument :  "  If  the  object  be  at  once  delivered,  there  is  a 
perfect  modus  ctcquirendi ;  but  if  there  be  a  mere  promise,  there  is  a 
iituluB  only,  and  the  d(matariu8  (donee)  acquires  a  jus  ad  rem  or 
mere  right,  but  not  possession,  and  in  this  case  the  gift  may  be 
coupled  with  a  condition ;  it  is,  in  fact,  a  contract  to  deliver  an 
object  without  consideration."  Yoet  holds  that  a  donation  may 
take  place  by  pact  as  well  as  by  formal  stipulation,  and  as  it  may  be 
made  without  actual  delivery  of  property,  by  mere  agreement,  it 
savours  more  of  the  nature  of  contract,  although  in  Justinian's  time 
it  was  a  Tiiodus  acquirendi  dominiu  The  Boman  Law  divided  dona- 
tion or  gift  into  propria  and  impropiia.  Donatio  propria  takes  place 
where  one  makes  a  gift  with  the  intention  that  the  thing  shall  at 
once  become  the  property  of  the  receiver,  and  shall  in  no  case  revert 
to  the  donor,  the  motive  for  it  being  pure  beneficence.  Donatio 
impropria  takes  place  where  one  gives  a  thing  in  such  a  manner  that 
it  is  only  to  become  the  receiver's  property,  if  some  certain  event 
takes  place.  Of  the  latter  class  are  donatio  mortis  causd  and  donatio 
propter  nuptias.  Donatio  remuneratoria  takes  place  where  something 
is  given  by  way  of  reward  for  service  done ;  and  such  a  gift  is 
enforceable  in  South  African  Law  (Melck  vs.  David  and  Others,  3  M. 
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468).  Donations,  generally ,  are  divided  into  two  main  classes — 
donations  martU  cau$d  and  donations  other  than  mortis  cavsd  {non 
mortis  cavsd).  Donations  other  than  mortis  catisd  are  termed  dona- 
tions inter  vivos,  and  take  place  without  any  mention  of  or  reference 
to  the  donor's  death.  If,  however,  a  person  says  **  that  he  donates 
after  his  death/'  or  uses  similar  terms,  the  donation  will,  according 
to  Yoet,  be  considered  to  have  taken  place  inter  vivos,  and  thus  to  be 
irrevocable,  rather  than  mortis  causd.  Commenting  on  this,  De 
Villiers,  C.J.,  said,  in  Van  Wyk  vs.  Van  Wyk's  Executor  (5  S.  C.  1) : 
"  All  Voet  says  is  that  where  there  is  a  gift  after  the  death  of  the 
giver,  an  irrevocable  gift  rather  than  a  donatio  mortis  causd  is  under- 
stood to  have  been  made.  But  this  rule  would  only  apply  where  no 
other  words  have  been  used  to  indicate  a  contrary  intention.  The 
terms  of  every  gift  must  be  looked  at  to  see  whether  it  is  an  irrevoc- 
able or  a  testamentary  gift."  Voet  says  his  rule  applies  not  only  if  the 
donor  has  declared  to  give  "irrevocably  "  after  his  death,  but  even  if 
he  has  simply  declared  to  give  after  death  (see  OUphant  vs.  Grootboom, 
(8  E.  D.  C.  11).  This  sort  of  donation,  to  take  place  "after  the 
donor's  death,"  or  "  when  the  donor  shall  die,"  is,  says  Voet, 
wholly  distinct  from  a  donatio  mortis  causd  (as  to  which  see  §  1098). 
Donations  of  the  former  kind  are  not  conditional,  but  are  irrevocable 
as  soon  as  they  take  effect.  It  follows,  that  the  donee's  right  is  in 
such  a  case  transmissible  to  his  heirs,  and  if  the  donee  dies  before 
the  donor's  death,  his  heirs  may,  upon  the  donor's  death,  claim  the 
gift.  In  the  same  way,  a  donation  in  an  antenuptial  agreement, 
made,  not  by  either  spouse,  but  by  a  third  party,  which  donation  is 
an  inducement  to  the  marriage,  is  irrevocable,  although  the  property 
given  is  to  be  acquired  only  after  the  donor's  death  (89,  5  §§  1—4). 

See  Van  Leeuwen  (R  D.  L.  4,  30,  1 ;  2  K.  236),  Grotius  (Inirod.  3,  2,  1—11  ; 
Maoidorp,  p.  203);  Sohorer  (fj  279— 2S3) ;  Van  der  Keessel  (fj  485—487),  and 
Vumius  (Ad  Imt  ed.  1709,  p.  229).  As  to  enforcement  of  a  donation,  see 
Vanderplank  vs.  Vanderplank  Q^.  B.  1869,  p.  206 ;  1870,  p.  22). 

1084*  In  case  of  doubt  the  presumption  of  law  is  against  a  dona- 
tion having  been  made  ;  and  the  person  alleging  a  donation,  whether 
in^his  statement  of  claim  or  plea,  must  prove  it.  If,  however,  a 
person  knowingly  makes  payment  of  that  which  is  not  due  (indebitum) 
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by  him,  the  law  will  presume  a  donation,  and  prevent  recovery 
(repetitio)  of  the  money  so  paid.  So  a  donation  will  be  presmned 
where  one  enters  on  the  land  of  another  to  gather  fruit  or  prodaoe 
there,  and  makes  expenditure  on  and  for  the  benefit  of  such  land ; 
or  where  a  mold  fide  possessor  makes  useful  expenditure  on  the 
property  of  another  which  he  has  in  possession  (which  does  not 
conflict  with  the  law  as  to  the  rights  of  mold  fide  possessors,  laid 
down  in  De  Beers  ConBolidated  Mines  vs.  London  and  South  African 
Exploration  Co.,  10  S.  C.  872) ;  or  where  a  bond  fide  possessor  has 
of  his  own  free  will  restored  the  property  to  its  owner,  without 
deducting  his  expenses  in  connection  therewith  (89,  5  §  5). 

The  question  of  presumption  against  donation  was  raised  in  Ahurraw  tb. 
Wallis  (10  S.  C.  214).  The  main  point  was  as  to  the  revocability  of  a  gift  madd 
in  oonsideration  of  illicit  intercourse.  The  Court  adopted  the  view  of  Sande 
{Bestraints  on  Alienation^  1,2  §  7 ;  Webber^  p.  59),  that  when  a  gift  has  beoa 
made  to  a  prostitute  for  the  purpose  of  procuring  her  prostitution,  it  shoold  \s 
seen  whether  the  thing  has  been  given  and  transferred,  or  whether  only  a  pro- 
mise has  been  given.  *'  In  the  former  case,  he  says,  the  thing  cannot  be  taken 
from  her,  in  the  latter  the  promise  cannot  be  enforced.''  If,  said  De  Yilliers,  0 J., 
the  gift  was  a  completed  one,  the  question  as  to  the  impropriety  of  the  donoi^s 
motives  could  not  arise  as  between  the  donor  and  donee  themselves. 

1086.  Every  person  having  the  free  administration  of  his  property 
can  make  a  donation.  Yoet  says  that  a  donation  cannot  be  made 
by  a  father  to  his  son,  since  the  law  regards  them  as  one  person. 
But  the  law  he  speaks  of  is  the  Boman  Law  ;  and  Van  der  Keessd 
(§  485)  says  that  in  Boman-Dutch  Law  there  is  nothing  to  afifectthe 
validity  of  a  donation  made  by  a  father  to  a  son  whom  he  has  m 
potestate,  ''  and  accepted  by  the  son  if  he  has  attained  puberty,  or, 
if  below  infancy,  by  some  public  person."  The  word  "  infimcy," 
in  the  latter  portion  of  the  sentence  cited,  is  that  used  by  Mr.  C.  A. 
Lorenz,  in  his  translation:  but  it  would  appear  that  "puberty" 
should  be  substituted  for  it.  In  any  case,  contemporary  usage 
appears  to  require  acceptance  on  the  part  of  a  minor,  whether  he 
have  attained  puberty  or  not,  by  his  guardian  or  by  some  public 
official  on  his  behalf.  In  Wiarda^s  Trustees  vs.  Qvmperi  (6 
£.  D.  G.  266),  a  person  had  by  deed  given  furniture  in  trust  for  his 
children,  at  a  time  when  he  was  solvent.  He  failed  to  deliver  the 
same  to  the  trustee.    It  was  held  that  the  donation  was  not  perfect, 
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that  the  property  remained  in  the  donor  and,  on  his  becoming 
insolvent,  vested  in  the  trustee.  Thus  it  appears  that  there  must 
not  only  be  acceptance  on  behalf  of,  but  delivery  to  a  minor,  to 
render  a  gift  valid.  In  BnnV$  Trustees  vs.  Michau  and  Others  (1 
Bos.  209)  it  was  held  that  a  deed  of  donation  purporting  to  give  a 
sum  of  money  to  certain  individuals,  but  with  the  condition  that 
the  donor  should  retain  the  management  of  the  fund,  and  have  the 
use  of  the  interest  during  his  life,  could  only  take  effect  after  the 
donor's  death,  and  was  therefore  of  no  validity  against  creditors. 
So  the  indorsement  of  securities  without  delivery  to  the  person  to 
whom  the  indorser  intended  to  transfer  them  does  not  take  the 
property  therein  from  the  indorser,  and  if  he  becomes  insolvent, 
they  form  part  of  his  assets.  This  rule  applies  to  donations  only  ; 
where  the  insolvent  has  bond  fide  given  valuable  consideration,  and 
has  clearly  intended  to  effect  the  cession,  it  will  avail  against 
creditors  (McGregor's  Trustees  vs.  Silberbauer,  9  S.  C.  86).  The 
law  as  to  donations  between  husband  and  wife  has  been  previously 
discussed  (vol.  1,  §§  471—484).  A  minor  cannot  make  a  donation 
of  his  property,  even  of  what  is  known  in  Roman  Law  as  his 
pecuUumprqfectitium  (89,  5  §§  6 — 9). 

1086.  All  things  may  be  the  subject  of  donation,  provided  they 
belong  to  the  donor,  for  by  the  act  of  donation  the  property  is 
at  once  transferred  to  the  donee — unless  the  owner,  being  a  third 
party,  consents  to  the  gift,  or  the  donee  comes  into  possession 
of  the  property  donated,  although  it  belongs  to  a  third  party,  and  is 
put  in  a  position  to  acquire  title  by  usucapion.  A  particular  thing 
may  be  given,  or  a  collection  of  things,  such  as  an  inheritance  which 
the  donor  has  acquired.  The  donor  may  by  gift  inter  vivos  make 
over  aU  his  goods,  both  present  and  future.  This,  says  Yoet,  may 
take  place  provided  persons  entitled  to  a  legitimate  portion,  by  way 
of  inheritance  from  the  donor,  are  not  prejudiced.  Grotius  states 
that  **  a  donation  of  all  the  donor's  property,  or  of  a  consider^ 
able  part  thereof,  or  of  an  article  of  very  great  value,  made  at  a 
time  when  he  had  no  children,  and  saw  no  probability  of  ever 
having  any,  is  annulled  by  a  subsequent  birth  of  children,  whom  he 
leaves  surviving,  whether  they  be  legitimate  by  birth  or  otherwise 


1024  THE   LAW   OF  CONTRACTS, 

legitimated  "  {Introd.  8,  2,  18 ;  Maasdorp,  p.  206).  Schorer  (§  287), 
while  agreeing  generally,  says  that  this  right  of  revocation  does  not 
apply  to  (1)  remoneratory  donations,  or  (2)  presents  made  by  a  third 
party  to  a  betrothed  man  or  woman  in  order  to  bring  about  a 
marriage  which  would  otherwise  not  have  taken  place.  Van  der 
Keessel  (§  490)  says  that  this  right  of  revocation  belongs  solely 
to  the  donor,  and  not  to  his  children  or  heirs.  Yoet  is  clearly 
of  opinion  that  a  gift  of  all  one's  property,  present  and  future,  is 
perfectly  valid.  It  is  not,  he  says,  universally  true  that  one  cannot 
deprive  oneself  of  the  right  of  testating.  If  one  can  alienate  all 
one's  property  for  valuable  consideration,  there  is  no  reason  why 
one  should  not  make  a  gift  of  all  one's  property.  But,  says  Yoet, 
a  gift  in  general  terms  of  a  person's  property  must  be  strictly 
construed.  And  if  one  expressly  gives  his  *' movable  and  im- 
movable property,"  the  construction  of  the  law  wiU  be  against  a 
gift  to  include  rights  of  action  and  incorporeal  rights  (89,  5  §  10). 

1087.  No  donations  are  complete  and  valid  unless  they  are 
accepted  by  the  persons  to  whom  they  are  made — that  is,  unless 
they  receive  the  assent  of  the  donees.  Acceptance  may,  of  course, 
take  place  by  letter  or  by  messenger ;  but  until  the  acceptance 
is  signified  there  is  no  valid  donation.  Once  the  acceptance  has 
been  made  the  donee  has  absolute  right  in  and  to  the  property 
donated.  Thus,  in  Barrett  vs.  O'NeiVs  Executors  (Kotz6, 1877—1881, 
p.  104),  where  a  donation  inter  vivos  of  land  was  made  by  a  grand- 
father in  favour  of  his  grandson,  a  minor,  and  accepted  by  the  father 
of  the  minor  on  his  behalf,  it  was  held  that  an  action  lay  to  compel 
transfer  of  the  land  in  favour  of  the  minor.  KotzS,  C.J.,  said  : 
^'  Acceptance  by  the  father  on  behalf  of  his  minor  son  is  good  in 
law.  .  •  .  All  the  authorities  are  agreed  that  no  particular  form 
of  acceptance  is  necessary,  for  it  may  be  manifested  in  any  way 
in  which  assent  may  be  given  or  indicated."  Yoet  states  one 
exception  to  the  general  rule — where  by  antenuptial  contract  a 
gift  is  made  to  an  intended  spouse,  who  is  absent  at  the  time,  when 
acceptance  is  clearly  indicated  by  the  fact  that  consummation  of  the 
marriage  afterwards  takes  place.  Apart  from  this,  the  general  role 
prevails.    Acceptance  is  a  matter  of  evidence,  and  will  be  judged  of 
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by  the  Court  according  to  circumstances.  In  EUiott's  Trustees  vs. 
Elliott  (8  M.  86)9  A.  lent  5001.  to  B.,  and  B.,  in  security  for  repay- 
ment, executed  a  mortgage  bond  for  the  sum  of  500Z.  in  favour  of 
A.9  as  father  and  natural  guardian  of  C.  Immovable  property  was 
mortgaged  in  security  of  the  bond.  On  A.'s  insolvency,  his  creditors 
claimed  the  amount  of  the  bond.  The  Court  held  that  there  was  a 
valid  donation  to  the  minor,  as  there  was  clearly  an  intention  to 
donate  on  the  part  of  A.  when  he  took  the  bond  from  B.  The 
receipt  of  the  money  by  B.  on  condition  of  giving  a  bond  payable  to 
A.  as  father  and  natural  guardian  of  C,  and  the  execution  of  the 
bond  before  the  Registrar  of  Deeds,  were  in  law  held  to  amount  to 
acceptance  of  the  gift  on  behalf  of  C. — the  donation  thus  remaining 
valid  until  C,  on  attaining  majority,  should  ratify  the  acceptance. 
If  a  donor  at  the  same  time,  and  by  the  same  deed,  gives  several 
things  to  one  person,  some  of  which  are  lucrative  (Iticrosa — full  of 
gain),  while  the  others  are  onerous  {onerosa),  in  their  nature,  the 
donee  cannot  accept  as  to  part,  and  repudiate  the  rest  There  must 
be  an  acceptance  of  the  entire  gift.  Acceptance  of  a  gift  inter  vivos 
must  likewise  take  place  in  the  donor's  lifetime.  If  A.,  intending  to 
donate  to  B.,  gives  money  to  G.  to  convey  to  B.,  and  dies  before 
conveyance  of  the  money,  the  gift,  failing  acceptance,  is  invalid. 
The  acceptance  of  a  donation  on  behalf  of  an  absentee  may  be  made 
by  a  notary  on  his  behalf.  In  De  Koch  vs.  Van  de  WcJVs  Executors 
(9  C.  T.  R.  500)  it  was  said :  **  One  of  the  necessary  ingredients 
of  a  valid  donation  is  acceptance  by  the  donee  or  some  one  duly 
authorised  on  his  behalf.  According  to  Yoet,  an  unauthorised 
acceptance  by  a  notary  or  other  similar  official  would  bind  the  donor 
apon  such  acceptance  being  subsequently  ratified  by  the  donee.  It 
is  not  quite  clear  whether  siich  ratification  would,  in  Yoet's  opinion, 
be  sufficient  if  effected  after  the  death  of  the  donor.  In  a  previous 
passage  of  the  same  section  he  had  explained  that  it  was  necessary 
that  the  acceptance  should  take  place  during  the  lifetime  of  the 
donor.  This  is  clearly  laid  down  in  the  Digest  (89,  5,  2,  6),  where 
it  is  said  that  if  a  person,  with  the  intention  of  making  a  donation 
to  me,  gives  money  to  another  to  bring  to  me  and  dies  before  the 
messenger  reaches  me,  the  money  does  not  become  my  property 
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because  the  donation  has  not  been  completed.'*  So  here  it  was  held 
that  the  mere  deposit  by  a  grandfather  of  a  sum  of  money  with 
a  bank,  in  trust  for  or  in  the  name  of  his  grandchildren  who  are 
still  under  the  guardianship  of  their  mother,  does  not  constitute 
a  donation  to  such  grandchildren^  and  if  he  dies  before  acceptance 
of  the  gift  the  transaction  does  not  become  a  completed  donatiou 
by  acceptance  after  his  death.  The  right  of  accrual  (jus  accraeendii 
does  not  apply  where  several  persons  are  donees.  Thus,  if  a  donation 
be  made,  whether  of  one  thing  or  several  things,  to  several  persons 
together,  at  the  same  time,  and  one  of  them  fails  to  accept  his  share 
of  the  gift,  such  share  does  not  accrue  to  the  other  donees,  and 
is  not  regarded  as  constituting  a  gift  at  all  (89,  5,  §§  11 — 14). 

In  Van  Eenen*$  Tru$tee$  vs.  Versfdd  and  Oiher$  (9  S.  C.  166)  it  was  said  by 
De  YiUiers,  C.J. :  "  A  valid  and  complete  donation  cannot  be  revoked,  althongli, 
from  its  very  nature,  it  is  supported  by  no  other  *  cause '  than  the  generosity  d 
the  donor  himself.  But  it  is  eesential  to  the  irrevocability  of  a  donatimi  that  it 
should  be  valid  and  complete.  ...  Of  more  importance  still  than  r^istntka 
[as  to  which  see  §  1088]  is  the  necessity  of  a  dear  indication  of  the  alleged 
donor's  intention  to  effect  a  gift  in  favour  of  the  donee.  That  intention  shoold 
not  be  left  to  be  gathered  from  loose  expressions  of  a  desire  to  bestow  the  gift, 
but  should  be  manifest  from  the  acts  and  language  of  the  person  sought  to  be 
made  liable.  Even  then  the  donation  is  not  complete  unless  and  until  the  donee 
has  accepted  the  donation." 

As  to  renunciation  of  a  gift,  see  8lahher*$  Trustee  vs.  Nezer^$  Executor  (5  G.  T.  B. 
189;  12  S.  0.  E.  163). 

One  passage  in  Voet  (39,  5  §  13,  beginning  mvUumque  interett,  idrum  donaHo 
.  .  .  and  ending  quocum  contrahi  coeptumfuerat)  has  given  considerable  diffioolty, 
and  has,  accordingly,  not  been  incorporated  in  the  t^ct.  A  tentative  tranalatioii 
of  it  is  here  given :  **  The  question  is  of  much  importance  whether  a  donation 
which  has  been  validated  (on  the  donee's  part)  by  acceptance,  but  is  inoompleto 
owing  to  the  non-fulfilment  of  some  condition,  remains  incomplete  on  account 
of  defect  in  acceptance  until  the  donor's  death  (or  insanity),  where  the  donor 
dies  or  becomes  insane  (before  the  fulfilment  of  the  condition),  ^l^e  answer  is 
that)  it  remains  incomplete,  nnleas  it  was  the  intention  that  the  taking  effect 
of  the  gift  should  only  take  place  after  the  donor*s  death :  in  which  case,  oTeo 
after  the  donor's  death,  the  donee  is  not  regarded  as  prevented  from  accepting 
the  gift.  On  the  other  hand,  if  the  donee  dies  before  he  has  accepted  the 
donation,  his  heir  by  making  acceptance  acquires  no  right  to  the  donation,  if 
this  be  against  the  will  of  tiie  donor,  and  the  latter  does  not  continue  in  hie 
intention  of  making  a  gift — ^for  in  this  case,  following  the  general  mle,  it  ii 
always  open  to  the  donor  to  revoke  a  gift  not  yet  accepted ;  just  as  it  is  open  to 
every  one  to  retire  (resile)  from  a  contract  of  whatever  kind,  which  is  inchoate, 
but  has  not  yet  been  directed  to  the  intended  object,  or  completed,  against  the 
will  of  the  party  with  whom  the  contract  was  entered  into." 
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1088.  The  rule  of  Roman  Law,  that  donations  exceeding  500 
awei  in  amount  or  value  must  be  registered,  has  been  adopted  in 
Boman-Dutch  Law.  The  Gape  Courts  have  adopted  a  rough-and- 
ready  mode  of  applying  this  rule,  so  far  as  the  amount  of  the 
donation  is  concerned.  Five  hundred  avo'eif  in  practice,  are  re- 
garded as  equivalent  to  6002.  Thus  in  Van  As  vs.  Nel  and  Others 
(6  G.  T.  B.  471 ;  18  S.  G.  B.  427),  it  was  laid  down  that  a  donatio 
inter  vivos  which  has  been  accepted  by  the  donee  but  not  paid  over 
to  him,  can  only  be  enforced  against  the  donor's  executors  to  the 
extent  of  600Z.,  unless  it  has  been  duly  registered.  Li  other  words, 
failure  of  registration  of  a  gift  over  500Z.  makes  the  gift  invalid,  not 
altogether,  but  to  the  extent  by  which  it  exceeds  5001.  Yoet  says 
that  gifts  over  5001.,  which  are  not  registered,  are  valid,  if  they  are 
made  for  the  most  pious  purpose  {ad  piissimas  causae)^  that  is,  to 
redeem  a  person  taken  captive.  As  for  other  charitable  purposes 
{piae  causae),  gifts  in  respect  of  them  which  exceed  500Z.  must  be 
registered.  The  rule  as  to  registration  does  not  apply,  says  Yoet, 
where  the  principal  thing  does  not  exceed  500L  in  value,  and  it  is 
only  the  produce  derived  therefrom  that  is  expected  to  exceed  5002. 
Nor  is  registration  required  where  a  person  makes  a  donation,  not 
by  transferring  something  to  another,  but  only  by  renouncing  some 
right  of  his.  This  takes  place  where  an  inheritance  has  been  left 
to  a  person,  who  renounces  it,  whereby  it  descends  to  another ;  or 
where  a  legacy  is  similarly  renounced.  There  is  no  need  for  regis- 
tration, where  several  things  are  at  different  times  given  by  the 
same  donor  to  one  or  more  persons,  if  such  things  are  separately 
not  worth  5002.,  although  collectively  they  are  worth  more  than 
6002.  Beciprocal  gifts,  says  Yoet,  need  not  be  registered  if  they 
exceed  5002.,  for  they  are  not  in  reality  gifts.  In  the  same  way,  as 
we  have  seen,  a  donatio  remuneratoria  need  not,  following  the  analogy 
of  Melck  vs.  David  (8  M.  468),  be  registered.  Beferring  to  this 
case  in  Barrett  vs.  O'NeiPs  Executor  (Kotz^,  1877—1881,  p.  109), 
Kotz6,  G.J.,  said  :  "  Although  registration  may  be  necessary  to  the 
validity  of  a  donation  above  500  aurei,  and,  consequently,  an  un- 
registered donation  above  this  amount  would  not  hold  good  as 
against  the  creditors  of  the  donor;   still,  as  between  donor  and 
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donee,  once  a  donation  has  been  definitely  accepted,  the  former  can 
be  compelled  by  action  to  make  tradition  of  the  gift  to  the  donee. 
Until  tradition  or  transfer  has  taken  place,  the  donee  has  merely  a 
personal  right  against  the  donor ;  but  as  soon  as  transfer  has  been 
made  coram  lege  loci,  the  donation  may  be  valid  even  as  against 
the  donor's  creditors ;  for  transfer  coram  lege  loci  is  equivalent  to 
registration**  (39,  6  §§  15—18). 

Qrotius  (Introd.  3,  2,  15 ;  Maasdorp,  p.  205)  says  that  registration  is  not  in 
Dutch  Law  essential  to  the  validity  of  a  donation  exceeding  500  aurei.  In  this 
he  LB  opposed  by  the  great  mass  of  fioman-Dutch  authority,  and  his  view  is  not 
followed  at  the  present  time.  Voet,  Van  Leeuwen,  Van  der  Keeesel  (§  489),  and 
the  rest  are  quite  clear  that  the  rule  of  Boman  Law  still  prevails. 

1069.  The  effect  of  donation,  which  has  been  completed  by 
tradition,  is  that  the  donee  becomes  owner  of  the  property  donated, 
if  the  donor  was  owner,  or  had  the  owner's  consent.  If  a  donatio 
inter  vivos  has  been  given  subject  to  a  condition,  and  the  donee  dies 
while  the  condition  is  pending,  he  transmits  aU  his  expectation 
(spes)  of  the  gift  to  his  heirs.  If  a  person  has  given  a  thing  to 
another  on  condition  that  it  shall  only  become  the  property  of  the 
donee  on  fulfilment  of  a  condition  fixed  by  the  donor,  the  donor's 
death  before  fulfilment  of  the  condition  does  not  invalidate  the 
gift  (89,  5  §§  19—21). 

1090.  A  donation  once  made  is,  says  Grotius  {Introd.  8,  2,  16 ; 
Maasdorpf  p.  206),  valid  and  irrevocable.  But,  according  to  the 
Dutch  writers,  there  are  exceptional  circumstances  under  which  a 
gift  may  be  revoked.  Voet  and  Grotius  mention,  among  the  grounds 
for  revoking  donations,  the  case  of  the  donee  attempting  the  donor's 
life,  striking  him,  attempting  to  ruin  him,  maliciously  slandering, 
or  otherwise  injuring  the  donor.  In  the  same  way  the  gift  may  be 
revoked  if  the  donee,  having  the  means,  does  not  maintain  the  donor 
if  the  latter  is  in  poverty.  Ingratitude,  say  the  commentators,  is  a 
cause  for  revocation;  but  a  mother  who  has  made  a  gift  to  the 
children  of  her  first  marriage  can  only,  in  case  of  remarriage, 
revoke  the  gift  on  the  ground  of  ingratitude,  if — (1)  her  children 
have  attempted  her  life;  or  (2)  they  have  laid  impious  hands  upon 
her ;  or  (8)  they  have  caused  total  loss  of  all  her  worldly  possessions. 
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If  the  donor  does  not  revoke  the  gift  on  account  of  ingratitude,  his 
or  her  heirs  cannot  on  that  ground  recall  it.    No  revocation  can 
take  place  where,  before  the  donor  raises  the  question  of  ingratitude, 
the  donee  has  alienated  the  subject  of  the  gift  to  a  third  party, 
whether  by  way  of  sale,   gift,   or  exchange.    If   the  donee  has 
pledged  or  mortgaged  the  property  donated  to  him,  and  the  gift 
is  revoked,  the  donor  must  take  it  back  subject  to  the  burden  of 
pledge  or  mortgage.    Yoet  is  of  opinion  that  this  last  rule  does  not 
apply  to  a  lease ;  and  that,  if  the  property  was  let,  the  lease  comes 
to  an  end  on  revocation  by  the  donor.    Zoesius  (Ad  Pandectaa,  89, 
5  §  102)  takes  the  contrary  view.     There  can,  according  to  Voet 
and  Grotius,  be  no  revocation  on  account  of  ingratitude  in  the  case 
of  a  donatio  remuneratoria,  which  is  more  an  exchange  than  a  gift. 
In  the  same  way,  says  Voet,  neither  a  dos  nor  a  donatio  propter 
nuptias    can    be    revoked    (see    PiUans    vs.    Pointer's    Executors, 
5  S.  G.  420)  on  the  ground  of  ingratitude,  by  a  parent  or  third 
party  (extranevs) ;  although  he  is  of  opinion  that  on  the  termina- 
tion of  the  marriage,  when  the  dos  or  donatio  ^everts  to  the  spouse 
in  whose  favour  it  was  given,  the  donor  may  reclaim  it  on  the 
ground  of  ingratitude.    All  the  Koman-Dutch  authorities  are  agreed 
that  a  donation  may  be  revoked  on  account  of  the  subsequent  birth 
of  children  to  the  donor,  if  he  had  none  when  the  donation  was 
made  (as  to  which  see  above,  §  1086).      The  children  must  be 
legitimate ;  and  the  date  of  their  becoming  legitimate  is  looked  to 
in  order  to  determine  at  what  date  they  were,  in  law,  the  children 
of  the  donor.    It  makes  no  difference  to  their  legitimacy,  so  far  as 
revocation  is  concerned,  whether  they  were  bom  legitimate  after  the 
making  of  the  gift,  or  born  before  and  legitimated  after  the  making 
thereof.    It  does  not  matter  whether  only  one,  or  several  children 
are  bom  after  the  making  of  the  gift.    Yoet  inclines  to  include 
grandchildren  under  the  designation  of  liberi  (lit.  children)  entitling 
one  to  revoke  a  donation.    If  children,  bom  after  making  a  gift, 
die  before  revocation,  the  donor  has  no  right  of  revocation  there- 
after*    Once  the  gift  has  been  revoked  on  account  of  the  subsequent 
birth  of  children,   the  revocation  will  not  be  invalidated  if  the 
children  die  in  the  donor's  lifetime.      Voet  holds   (contrary  to 
c.L. — ^VOL.  n.  4  E 
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MatthaeuSy  Select  Disputations,  No.  9)  that  a  person  who,  at  the 
time  of  making  a  gift,  has  children,  cannot  revoke  the  gift  on  the 
ground  that  children  are  bom  after  the  making  of  the  gift.  As  we 
have  seen,  only  the  donor  has  power  to  revoke  a  donation.  The 
right  of  revocation  on  account  of  subsequent  birth  of  children  applies 
whether  a  person  has  bestowed  all,  or  only  part,  of  his  property. 
Nor  does  it  matter  who  the  donee  is,  whether  a  private  individual  or 
a  charitable  institution.  Nor  does  it  matter  whether  the  donation 
takes  place  by  actual  tradition  of  property,  or  by  renunciation  of 
rights,  or  by  remission  of  debts.  Fruits  or  products  of  the  donated 
property,  which  have  been  gathered  by  the  donee  before  litis  con- 
testatio  (joinder  of  issue)  in  a  suit  to  revoke  the  gift,  need  not  be 
restored  to  the  donor.  The  donee  may  likewise  retain  sufficient  of 
the  produce  to  make  up  the  value  of  improvements  on  the  donated 
property  which  he  has  effected — ^his  position,  as  temporary  dondmtj 
being  stronger  than  that  of  a  mere  bond  fide  possessor.  Yoet  is  of 
opinion  that  a  donation  may  also  be  set  aside  by  the  same  persons 
who  are  entitled  to  make  a  qtcerela  inofficiosi  testamenti,  and  on  the 
same  grounds;  but  modem  practice  would  appear  not  to  fsLyora 
this.  In  any  case,  Voet's  rule  only  seems  to  apply  where  parties 
entitled  to  a  share  of  inheritance  are  deprived  of  their  legitimate 
portions  by  reason  of  the  donation.  If,  he  says,  several  donations 
are  made  at  different  times,  of  which  the  earlier  ones  do  not,  and 
only  the  later  gifts  do  affect  the  legitimate  portions,  all  the  gifts, 
and  not  merely  the  later  ones,  ought  to  abate  proportionately,  so  as 
to  make  up  tlie  legitimate  portions.  This  claim  by  the  persons 
entitled  to  legitimate  portions  (querela  inoffixnoscte  donationis)  is 
prescribed  after  the  lapse  of  five  years  from  the  date  of  the  donor's 
death.  The  querela  inoffidoscke  donationis  does  not  apply  to  a 
donatio  remuneratoria  (89,  5  §§  19 — 42). 

In  brief,  there  are  two  modes  of  revocation :  (1)  The  action  for  revocation, 
originally  given  by  the  Code,  on  account  of  (a)  ingratitude,  or  (&}  the  snhse- 
quent  birth  of  children — ^birth  meaning  legitimate  birth,  or  legitimation.  This 
remedy  is  only  available  to  the  donor.  (2)  The  querela  inoffidosae  donatitmii 
(according  to  Yoet).  This  only  applies  where  legitimate  portions  suffer.  It 
can  only  be  brought  after  the  donor's  death,  by  persons  entitled  to  legitimate 
persons. 
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1090a.  A  donatio  inter  vivos  may  be  burdened  by  the  donor  with 
Jideicommissum  (gift  in  trust).  This  gives  rise  to  an  equitable  action 
in  favour  of  the  fideicommissary  {cestui  qtie  trust),  in  personam,  but 
not  in  rem.  In  this  respect  a  gift  with  a  Jideicommissum  differs 
from  a  fdeicommissum  imposed  by  last  will.  There  is  another 
difference  of  importance  between  these  two  kinds  of  fdeicommissa. 
A  fdeicommissum  by  last  will  may  be  revoked  at  any  time  up  to 
the  moment  of  his  death  by  the  testator;  but  a  donor,  who  has 
ordered  the  donated  property  to  pass  to  a  third  party  after  the 
donee's  death,  or  after  the  lapse  of  a  certain  time,  does  not  possess 
the  power  of  revoking  such  a  fideicommissary  gift,  as  against  a  third 
party  (fideicommissary)  who  accepts  the  sjpes  (expectation)  of  the 
gift,  even  if  the  fiduciary  (that  is,  the  first  donee)  consents  to 
such  revocation.  Failing  acceptance  by  the  fideicommissary  donee, 
whether  personally,  or  by  a  notary  on  his  behalf,  revocation  may  be 
made  as  against  the  fiduciary  donee  under  the  same  conditions  to  which 
revocations  of  other  donations  inter  vivos  are  subject.  Where  a 
gift  is  made  on  condition  that  it  shall  revert  to  the  donor  if  the 
donee  die  without  children,  no  fideicommissary  gift  is  regarded  as 
having  been  made,  and  no  right  to  the  donated  property  enures 
in  favour  of  the  donee's  children ;  and  the  donee,  who  leaves 
children,  is  free  to  leave  the  donated  property  to  his  children 
in  tmequal  shares,  and,  if  he  makes  no  will,  the  children  will 
succeed  to  the  gift  by  the  rules  of  succession  ah  intestato  (89,  5 
§§  48,  44). 

lOOl.  A  donatio  mortis  causd  is  a  gift  made  in  contemplation  of 
death,  without  any  legal  compulsion.  There  must  be  some  reference 
to  death  in  the  making  of  this  kind  of  gift,  although  there  need 
be  no  immediate  danger  or  fear  of  death.  The  donatio  mortis  causd 
occupies  a  middle  place  between  a  contract  and  a  legacy  by  last  will : 
regarded  as  a  contract,  it  wants  consideration ;  regarded  as  a  legacy, 
it  wants  the  death  of  the  donor.  For  the  gift  nwrtis  causd  takes 
effect  when  made,  although  its  ultimate  validity  depends  upon  the 
donor's  death.  The  reference  to  death,  to  constitute  a  gift  a  donatio 
mortis  causd,  must  be  express,  and  not  merely  implied.  Where  a 
gift  mortis  causd  is  made  subject  to  the  condition,  ''  that  in  no  case 
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shall  it  be  recalled/'  it  is  regarded  as  being  in  fact  a  donatio  inter 
vivos  (89,  6  §  1). 

See  Colquhonn  ({§  1058,  1063,  1009} ;  De  Brayn  (OpinionB  of  GroHHt,  p.  388); 
Qrotius  (Introd.  3,  2,  22,  23 ;  Maasdorp,  p.  207) ;  Van  der  Keessel  (§§  492,  493) ; 
Schorer  (§§  292—294) ;  Van  Leeuwen  (R.  D.  Z.  4,  30,  1 ;  2  £1  236) ;  and  YiimiTis 
(Ad  Inst.  2,  7,  1 ;  ed.  1709,  p.  227). 

Van  der  Keessel  says  that,  since  a  donation  moriis  catuA  is  dmilar  to  a  kit 
will,  it  shotQd  be  executed  in  the  presence  either  of  five  witnesses,  or  of  a  notary 
and  two  witnesses. 

Decker  (ad  Van  L.  4,  30,  2 ;  2  IT.  238)  holds  that  acceptance  is  not  an  absolnte 
requisite  in  the  case  of  a  donatio  moriis  causd. 

In  Oliphant  vs.  Qrootboom  (3  E.  D.  C.  11)  it  was  successfully  argued  by  ooxmsel 
for  the  defendant,  that  the  following  are  the  requisites  to  every  donatio  mortit 
causd  :  (1)  it  must  be  revocable  (otherwise  it  would  be  a  donatio  inter  wm); 
(2)  it  must  be  conditional  on  the  death  of  the  donor ;  (3)  in  the  donation  itself 
some  mention  must  be  made  of  the  death  of  the  donor ;  and  (4)  possession  most 
be  given  to  the  donee. 

1092.  In  case  of  doubt  a  donation  is  presumed  to  be  inter  nVot 
rather  than  mortis  causd — even  if  it  be  made  by  one  who  is  at  the 
point  of  death.  This  results  from  the  rule  that  to  make  the  gift 
revocable  there  must  be  mention  of  death.  As  Colquhoun  (§  1058) 
says :  *'  The  conditions  of  a  gift  mortis  causd  are/ that  the  perfection 
of  a  gift  depends  upon  the  fact  of  the  death,  the  possession  being 
deferred  till  the  death  of  the  donor;  in  short,  the  gift  is  condi- 
tioned on  an  event,  for  if  the  possession  be  at  once  parted  with, 
it  becomes  a  dom^tio  inter  vivos."  The  expression  **  possession" 
in  this  statement  of  Colquhoun  *s  is  somewhat  misleading.  By 
"  possession "  he  really  means  to  indicate  "  ownership."  The 
possession  may  pass  at  once  to  the  donee ;  but  the  ownership 
does  not  pass  to  him  until  the  donor  dies,  leaving  the  gift  unrevoked 
The  presumption  in  favour  of  a  gift  inter  vivos  is  particularly  strong 
if  the  gift  is  propria,  not  impropria.  If,  however,  the  word  "gift" 
or  "  donation  "  is  used  in  a  testament  by  the  testator,  the  construc- 
tion will  be  in  favour  of  a  gift  mortis  causd,  or  of  a  legacy,  rather 
than  a  gift  inter  vivos.  No  acceptance  is  necessary  for  such  a  gift 
conveyed  by  last  will  (89,  6  §  2). 

1093.  In  Boman  Law,  there  were  three  species  of  donatio  mortif 
causd :  (1)  A  gift  in  contemplation,  but  in  no  immediate  danger,  of 
death.     (2)  A  gift  in  imminent  peril  of  death,  intended  at  once  to 
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pass  the  property  in  the  thing  donated.  (8)  A  gift  in  immediate  peril 
of  death,  but  intended  to  pass  the  property  only  in  case  of  the 
donor's  death.  If  the  thing  has  been  given  in  such  a  manner  that 
**  if  death  takes  place,  the  donee  shall  acquire  the  ownership,"  the 
donor  who  wishes  to  recall  the  gift  must  sue  for  it  by  rei  viiidicatio. 
If  it  has  been  given  so  that  "it  at  once  becomes  the  donee's 
property,  but  is  to  be  restored  by  him  if  the  donor  recovers,  or 
returns  from  a  journey,*'  the  donor  must  sue  by  condictio  causd  datd 
causd  noH  secutd,  or  by  condictio  sine  cavsd,  or  by  the  equitable  actio 
in  rem,  but  not  by  direct  vindication  {rei  vindicatio).  If  a  gift 
mortis  causd  be  made  without  regard  to  any  fear  of  present  peril,  and 
the  donor  survives  such  peril,  the  gift  is  not  thereby  regarded  as  at 
an  end,  as  it  was  made  with  reference  to  no  special  peril,  but  generally 
in  regard  to  death  at  any  time.  If  a  gift  mortis  causd  is  made  in 
contemplation  of  a  particular  peril  which  the  donor  is  to  go  through, 
without  tradition  of  the  gift  to  the  donee,  and  the  donor  escapes  such 
peril,  the  gift  is  regarded  as  revoked  (89,  6  §  8). 

1094.  In  many  respects  a  donatio  mai-tis  causd  resembles  a 
legacy.  It  is  subject  to  deduction  of  the  qxuirta  Falcidia  ;  and  to 
the  jus  d^crescendi,  if  a  gift  has  been  made  to  several  persons, 
provided  the  same  requisites  for  the  jus  accrescendi  are  present 
as  in  the  case  of  legacies.  So,  too,  it  may  be  invalidated,  if  it  has 
been  made  in  fraud  of  creditors.  And,  as  we  have  seen,  it  may 
be  revoked,  on  the  grounds  which  have  been  previously  discussed. 
Voet  holds  that  no  registi*ation  (even  of  a  gift  over  500Z.)  is  necessary ; 
but  like  Van  der  Keessel,  he  says  that  it  must  be  attested  by  five 
witnesses,  or  by  a  notary  and  two  witnesses.  Although  spouses 
may  not  make  a  donation  inter  vivos  to  one  another,  they  may  make 
donations  mortis  causd — ^this  liberty,  in  the  case  of  a  wife,  existing 
where  she  can  make  a  testament  without  her  husband's  consent.  So 
a  minor,  who  may  make  a  testament,  may  also  make  a  gift  mortis 
causd.  Grotius  {Introd.  8,  2,  28 ;  Maasdorp,  p.  207)  holds  that  a 
minor  can  in  no  case  make  such  a  gift ;  but  Voet,  Schorer  (§  298), 
and  the  mass  of  Boman-Dutch  authority  are  opposed  to  him.  In 
order  that  a  pei*son  may  inherit  a  legacy,  he  must,  says  Voet,  have 
the  requisite  capacity  both  at  the  makmg  of  the  will  or  codicil  and  at 
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the  testator's  death  ;  whereas  a  donee  mortis  causa  need  onlj  possess 
the  requisite  capacity  at  the  time  of  the  donor's  death.  In  a  dona- 
tion mortis  causd  the  ownership  does  not  pass  without  tradition  or 
transfer;  the  ownership  in  a  legacy  passes  to  the  legatee  in  any 
case.  In  a  donation  acceptance  by  the  donee,  or  by  some  one  on  his 
behalfy  is  necessary,  according  to  Yoet  (whose  opinion  in  this  respect 
in  regard  to  gifts  mortis  causd  should  be  followed  in  preference  to 
Decker's,  inasmuch  as  the  latter  is  only  tentative) ;  whereas  no 
acceptance  is  requisite  to  constitute  the  legatee's  right  to  a  legacy 
(39,  6  §§  4—6). 

1095.  The  gift  mortis  causd  comes  to  an  end  on  the  cessation  (A 
the  special  danger  {peiictdum)  on  account  of  which  it  was  granted, 
or  by  revocation  on  the  part  of  the  donor — as  was  previously  shown. 
It  ceases,  also,  if  the  donee  dies  before  the  donor,  even  if  then 
has  been  tradition  or  transfer — ^unless  a  person  has  given  mortii 
causd  "  to  X.  and  his  heirs,"  in  which  case  it  is  suflScient,  if  X.'s 
heirs  survive  the  donor.  If,  however,  the  gift  be  expressed  "  to  X. 
for  himself  and  his  heirs,"  the  gift  is  invalidated  by  X.'s  predeceasing 
the  donor.  If  donor  and  donee  die  by  the  same  occurrence  or 
accident  (such  as  shipwreck),  the  gift  mortis  causd  holds  good.  If 
the  donor  alienates  a  gift  mortis  causd  to  a  third  party,  the  gift  will 
be  invalidated  if  the  donor  makes  the  alienation  of  his  own  free  will ; 
but  if  he  alienates  under  compulsion,  it  will  remain  valid.  The 
pledging  or  hypothecation  of  a  gift  is  regarded  as  an  alienation 
under  compulsion  (89,  6  §§  7,  8). 

Yoet  also  treats  (39,  6  §§  9,  10)  of  morti8  causd  capio,  which  is  a  generic  teim 
for  all  modes  of  acquisition  on  a  person's  death.  As  a  practical  term  it  has  do 
significance  in  modem  Boman-Dutch  Law. 

A  gift  mcrtis  cau$d  may  be  subjected  to  fiddcommmum  in  the  same  way  as  » 
donatio  inter  vivo$. 
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Judgment  on  Mortgage  Bonds* 

On  p.  971  (§  1038)  of  toL  2,  a  list  is  given  of  cases  to  illustrate  the  South 
African  practice  in  granting  judgment  on  mortgage  bonds.  It  is  desirable 
briefly  to  state  the  effect  of  those  cases. 

DocumenU  sued  on* — ^The  grosse  or  notarial  copy  of  a  notarial  bond  is  sufficient 
to  support  a  daim  for  provisional  sentence  (Deneys  vs.  Stoffling,  1  M.  16).  A 
surety  to  a  bond  who,  having  paid  the  debt  due  by  the  principal  debtor,  has 
obtained  cession  of  the  bond  from  the  creditor,  cannot  sue  provisionally  on  a 
deed  of  indemnity  by  the  defendant  (holding  the  surety  harmless  in  case  of  such 
payment),  the  payment  being  incapable  of  proof  without  evidence  extrinsic  of 
the  deed  of  indemnity  (Cloete  vs.  Ek^teen,  1  M.  71).  In  the  same  way,  possession 
of  a  bond  by  one  of  two  sureties,  with  an  acknowledgment  by  the  creditor  that 
he  had  received  payment  of  the  whole  from  this  one,  is  not  sufficient  evidence  of 
payment  by  such  surety  to  entitle  him  to  claim  provisional  sentence  against  his 
co-surety  for  half  the  debt  (Neethling  vs.  Hamman,  1  M.  71).  The  Ck>urt  will 
grant  provisional  sentence  on  a  ceded  bond,  notwithstanding  that  the  cession 
contains  an  error  in  the  description  of  a  previous  cession  {Bens  vs.  Hammany 
1  M.  17).  And  it  is  not  necessary  to  produce  or  to  found  upon  a  collateral 
document  referred  to  in  a  bond,  as  showing  the  consideration  thereof,  in  claiming 
provisional  sentence  on  the  bond  {Thorn  vs.  Thorn,  1  M.  19).  A  case  of  a  kind 
which  does  not  now  arise  very  frequently  for  consideration  is  lies  vs.  Martin 
(1  M.  68),  where  provisional  sentence  was  refused  on  a  mortgage  bond,  the 
counterpart  in  the  hands  of  the  creditor  not  being  produced.  In  Meyer  vs. 
(Jotk  (1  M.  69),  provisional  sentence  was  refused  on  a  bond  referring  to  the 
balance  of  an  account-current  as  the  causa  dehiti,  the  said  account-current,  on 
production,  not  showing  any  debt  due.  This  does  not  conflict  with  the  decisions 
in  JVessels  vs  Waal  (3  8.  C.  123)  and  in  De  Waal  and  De  Koch  vs.  Van  Zyl 
(3  S.  C.  188),  which  laid  down  that  a  general  mortgage  bond  containing  an 
acknowledgment  that  a  certain  amount  is  due  for  money  advanced  and  to  be 
advanced  is  a  liquid  dociunent.  Provisional  sentence  will  be  refused  on  the 
ground  of  variance  between  the  name  of  the  defendant  and  the  name  of  the 
debtor  appearing  in  the  copy  of  the  bond  on  which  provisional  judgment  is 
claimed  {Richter  vs.  De  Kock^  I  M.  117).  An  important  case  is  Raaf  vs.  Fitz^ 
yerald  (13  S.  C.  1),  where  provisional  sentence  was  granted  in  the  Cape  Colony, 
by  the  Cape  Supreme  Court,  upon  the  grosse  of  a  general  bond  executed  in  the 
(late)  South  African  Bepublic  before  a  notary  of  that  State  and  bearing  an 
indorsement  that  it  was  regbtered  in  the  Debts  Begistry  of  that  State.    A  bond 
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in  which  the  oUigor  undertakee  to  pay  the  purchase  money  of  land  on  transfer 
being  given,  is  a  sufficiently  liquid  document  {Vouchte  vs.  Van  EUewte^  1  M.  18). 
The  head-note  of  this  case  states  that  **the  summons  should  tender  sudi 
transfer  forthwith.**  There  is  no  reference  to  this  in  the  judgment,  as  reported, 
but  it  seems  clear  that  the  statement  in  the  head-note  is  correct 

Natiee  calling  up  Bond. — Such  notice  may  be  proved  by  parol  evidence  or 
affidavit  (NetUrlancPs  Execuiar$  vs.  Onade^  1  M.  18).  Notice  need  not  be  given 
to  any  other  person  than  the  one  to  whom  the  bond  stipulates  that  notice  should 
be  given  {8,  A.  Bank  va  Forde,  4  S.  C.  287).  But  if  the  debtor  dies  without 
having  received  notice,  where  a  period  of  notice  is  required,  notice  must  be 
given  to  his  executors  {Smuts  vs.  Haupt's  Exectdors,  1  M.  70).  If  the  debtor 
has  himself  given  notice  to  pay,  notice  by  the  mortgagee  is  dispensed  with 
{Krynaauw  vs.  Gildenhuysm,  1  M.  20).  Where  a  defendant,  in  his  capacity  as 
the  debtor's  executor,  gives  notice  to  creditors  to  lodge  their  claims,  notice  by  a 
mortgagee  who  lodges  his  daim  is  dispensed  with  {Sauthey  vs.  DormehTt 
Extcutor,  1  M.  22).  Where  the  terms  of  a  mortgage  bond  provide  that  the 
debt  shall  be  payable  in  certain  tnskUmenta  after  notice  has  been  given,  and 
notice  is  given  to  pay  ^efull  amount,  provisional  sentence  will  not  be  granted 
(Mcleod  vs.  Le  Grange,  10  C.  T.  R  3). 

Qtneral. — ^Pajrment  of  a  bond  for  an  uncertain  period,  where  the  bond  con- 
templates payment  within  a  year,  although  it  bears  interest  at  a  certain  rate 
per  annum,  may  be  demanded  within  the  year  (Butk  vs.  Chde,  1  1£  15). 

Affidavits  are  not  absolute  proof  of  want  of  consideration  for  a  bond,  altiiongh 
they  may  shift  the  burden  of  proof  to  the  plaintiff,  and  require  him  to  show  that 
consideration  has  in  ^t  been  given  {CuUen  vs.  CuUen,  1  M.  22). 

Parol  evidence  of  a  defence  of  non  numeratae  pectmiae  to  a  claim  on  a  bond  was 
admitted  in  Bergh  vs.  KHge  and  Bosnian  (1  M.  89),  and  in  Boux  vs.  Boo^ 
Executors  a  defence  of  pactum  de  nati  petendo  was  referred  instcmter  to  the 
plaintifTs  oath  (1  M.  89). 

Cession. — ^In  Le  Boux  vs.  De  Villiers  (Buch.  1869,  p.  90)  provisional  judgment 
was  refused  on  a  bond  alleged  to  be  ceded  to  the  plaintiff^  where  such  cession  did 
not  appear  on  the  face  of  the  bond,  but  was  contained  in  a  separate  document 
But  where  the  defendant  himself  in  his  affidavits  furnishes  proof  of  the  cession, 
provisional  judgment  will  be  granted  {Da  FlessU  vs.  Van  Blerk,  Buoh.  1809, 
p.  68). 

B. 

BenunciatiQH  of  Debts  by  a  Wife. 

The  question  is  sometimes  raised  whether  it  is  competent  for  a  wife  married 
in  commimity  to  renounce  her  liability  for  debts  in  community  upon  the  death 
of  her  husband.  Qrotiue  (Introd.  2,  11,  18;  Maasdorp,  p.  80)  states  that 
the  wife  may  free  herself  from  all  liability  for  debts  contracted  during  the 
marriage,  by  renouncing  the  whole  estate  and  by  walking  alone  in  her 
every-day  dress  before  the  hearse  at  her  husband's  funeral.  Schorer  (§  97) 
states  that  this  is  the  custom  **  almost  everywhere,"  and  cites  instances  where 
it  was  applied.  Van  Leeuwen  (B.  D.  L.  5,  3,  13;  2  K.  871)  states  that 
the  wife  has  this  privilege  **  in  many  places."  It  is  evident  from  the  com- 
mentators that  this  privilege  was  frequentiy  exercised.    But  there  is   no 
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evidence  that  it  was  general,  and  the  whole  trend  of  authority  shows  that  it  was 
a  matter  of  special  legislation,  depending  on  the  statutes  of  various  towns 
{V,  D,  K.  §  226).  The  custom  has  never  been  adopted  or  acted  upon  in  South 
Africa,  and,  even  if  it  ever  was  of  general  application  in  Holland,  would  seem 
to  be  obsolete,  in  accordance  with  the  rules  laid  down  in  Seaville  vs.  Volley 
(9  a  C.  39). 

0. 

Ltusio  enormia  (§  897,  pp.  776 — 778). 

In  the  recent  case  of  McOee  vs.  Mignon  ([1903]  T.  S.  89),  Smith,  J.,  delivering 
the  judgment  of  the  Transvaal  Supreme  Court,  said :  **  There  can  be  no  question 
that  the  doctrine  of  UieBio  enonnis  is  part  of  the  common  law  of  this  Colony,  and 
however  much  we  may  consider  that  this  ancient  doctrine  is  one  that  is  hardly 
in  conformity  with  the  altered  conditions  of  modem  times,  until  it  is  abrogated 
by  legislative  enactment  it  is  the  duty  of  the  Court  to  give  effect  to  it  in  any 
case  to  which  it  is  clearly  applicable. 
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IThe  numbers  within  hrackek  refer  to  the  sediims  of  the  tewife,] 

A. 

ABSENTEE.  pao« 

restitutio  in  integrum  to  (848) 692 

cause  of  abeenoe  (848) 692 

duty  of  plaintiff  against  (848) 692 

action  prescribed  against  (849) 695 

and  benefit  of  exoussion  (986) 905 

ACCEPTANCE. 

of  offer  (748) 526 

conditional  (748) 527 

conveyance  of  assent  (748) 527 

See  Offeb. 

ACCEPTILATION. 

effect  of,  on  joint  liabilities  (740) 515 

fraudulent,  actio  doli  for  (782) 569 

on  sale  of  inheritance  (866) 731 

See  Release. 

ACCIDENT. 

risk  of,  on  sale  (879) 747 

lessee's  liability  for  (915) 818 

loss  by,  in  baihnent  (1045) 981 

to  passenger  (1063) 1003 

ACBTEBBOBQ. 

See  SURBTTSHIP. 

ACTIO  COMMODATI  CONTRARIA. 

in  whose  fayour  (1056) 995 

what  it  claims  (1056) 995 

damages  in  (1056) 995 

See  COKMODATUK. 

ACTIO  COMMODATI  DIRECT  A. 

in  whose  fayour  (1055) 993 

against  whom  (1055) 993 

against  seyeral  defendants  (1055) 993 

what  it  claims  (1055) 993 

(     1     ) 
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ACTIO  COMMODATI  DIREOTA-^xmJtinwed.  page 

and  destruction  of  subject-matter  (1055) 993 

liability  of  defendant  in  (1055) 994 

degree  of  diligence  of  defendant  (1055) 994 

proof  in  (1055) 994 

and  vU  major  (1055) 994 

8te  Ck>MMODATUH. 

ACTIO  COMMUNI  DIVIDUNDO. 

in  partnership  (923) 827 

claims  division  (923) 827 

See  Aono  Pbo  Sooio  ;  and  Vol.  I. 

ACTIO  CONDUCT!. 

what  it  is  (908) 800 

in  whose  favour  (908) 800 

claim  for  enjoyment  (908) 800 

repair  of  property  (908) 800 

choice  of  lessee  (909) 802 

claim  against  mortgagee  (909) 805 

See  Ejecthbkt;  Leasb;  Lxbssb;  Lessor;  Letting  and 
HnoKO. 

ACTIO  DEPOSITI  CONTRARIA. 

in  whose  favour  (1053) 991 

what  it  claims  (1053) 991 

claim  for  damages  in  (1053) 991 

right  of  retention  and  (1053) 991 

See  Deposit. 

ACTIO  DEPOSITI  DIRECT  A. 

in  whose  favour  (1052) 988 

thief  may  claim  by  (1052) 988 

in  favour  of  third  party  (1052) 989 

and  duty  of  depositary  (1052) 989 

liability  of  heirs  in  (1052) 989 

and  fraud  of  heir  (1052) 989 

against  third  parties  (1052) 990 

what  it  claims  (1052) 990 

degree  of  liability  in  (1052) 990 

liability  for  co^tM/ortut^  (1052) 990 

andyM«<er<ii(1052) 991 

dolus  and  culpa  in  (1052) 991 

against  innkeeper  (1060) 999 

See  Deposit. 

ACTIO  DE  RECEPTO. 

against  innkeeper  (1060) 999 

when  it  lies  (1060) 999 

who  may  claim  in  (1061) 1001 

damages  in  (1061) 1001 

See  Innkeeper. 

(     2     ) 
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ACTIO  DOLL  P^« 

a  personal  action  (781) ^^ 

in  whose  favour  (781) 5^ 

against  whom  (781) ^^ 

when  not  maintainable  (782) 5^9 

concurrent  coiidictio  indebiti  (782) 569 

fraudulent  acceptilation  (782) 569 

a  substitute  remedy  (782) 569 

evidence  of  intent  for  (783) 570 

burden  of  proof  (783) 670 

prescription  of  (785) 571 

on  fraudulent  mandate  (785a) 572 

See  Fraud. 

ACTIO  EMTL 

what  it  is  (884) 753 

who  may  claim  (884) "753 

against  whom  (884) "754 

what  it  claims  (884) 754 

duties  of  seller  (884) 755 

claim  for  accessories  (885) 756 

sale  of  casks  (885)           ''56 

mode  of  delivery  (886) 757 

vacant  possession  (886)            "^57 

time  for  delivery  (886) 757 

fungibles  how  ascertained  for  (887) 758 

sale  of  land  and  (887) 758 

sale  of  Te$  aliena  and  (887) 759 

specific  performance  by  (887) 759 

damages  in  (887) 760 

See  Sale. 

ACTIO  EX  EMTO. 

to  reclaim  arrha  (856) J15 

on  sale  of  inheritance  (866) 73^ 

an  alternative  remedy  (889) 763 

See  Sale. 

ACTIO  EXERCITORIA. 
See  ExEBCiTOB. 

ACTIO  EX  VENDITO. 

and  right  of  resale  (863) 727 

See  Sale. 

ACTIO  INJURIARUM, 

and  suretyship  (994) ^^^ 

See  ToET. 

ACTIO  INSTITORIA. 

in  Roman  Law  (946) ^^^ 

ifwfieor  and  factor  (946) ®^^ 

(     -     ) 
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ACTIO  INSTITOBIA^-amtimied.  paoi 

principles  of  (969) 880 

when  it  Hes  (972) 886 

against  whom  (972) 886 

what  it  claims  (972) 886 

See  Institob. 

ACTIO  LOCATL 

what  it  is  (911) 806 

in  whose  favour  (911)       .       > 806 

against  whom  (911) 806 

several  lessors  (911) 806 

election  of  lessor  in  (911) 807 

quit-rent  grant  (911) 807 

against  sub-lessee  (911) 807 

on  cession  (911) 807 

prohibited  sub-lease  and  (911) 808 

what  it  claims  (912) 808 

notice  to  quit  (912) 808 

injury  to  property  let  (915) 818 

See  Lease  ;  Letting  and  Hibino  ;  Rent. 

ACTIO  MANDATI  CONTHABIA. 

in  whose  favour  (968) 877 

benefit  of  division  in  (968) 877 

when  agent  may  sue  (968) 877 

what  agent  can  recover  by  (968) 877 

what  mandatary  may  claim  (968) 877 

claim  for  indemnity  (968) 87S 

set-off  in  (968) 87S 

compensation  for  services  (968) 878 

commission  claimed  by  (968) 878 

loss  incurred  by  agent  (968) 879 

advances  by  agent  (968) 879 

when  agent  disentitled  to  (968) 879 

of  surety  (991) 914 

See  Agency;  Agent;  Mandate. 

ACTIO  MANDATI  DIRECT  A. 

in  whose  favour  (965) 872 

what  it  claims  (965) 872 

is  descendible  (965) 872 

on  delegation  (965) 872 

several  mandataries  and  (965) 872 

benefit  of  division  in  (965) 872 

rights  of  action  on  (965) 873 

for  negligence  (965) 873 

against  attorney  (965) 874 

See  Agency  ;  Agent  ;  Mandate. 

(  4  ) 
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ACTION.  pAob 

on  nudum  pcuium  (166) 537 

ac«u>  cto«  (781— 785a) 568—572 

sold  with  inheritanoe  (869) 733 

against  iiMtitor  (966) 874 

under  benefit  of  cession  (989) 911 

See  Csssiok;  Obssion  of  AcmoK;  Bights  of  AonoK. 

ACmON  IN  REM. 

case  of  co-principal  debtors  (740) 515 

of  mortgagee  (1025) 958 

ACTIO  PIONORATITIA, 

what  it  is  (1042) 973 

in  whose  favour  (1042) 973 

conditions  of  (1042) 973 

against  whom  (1042) 973 

what  it  claims  (1042) 973 

creditor's  liability  in  (1042) 973 

See  MoRTOAOOB. 

ACTIO  PR^SCRIPTIS  VERBIS. 

its  place  in  law  (736) 509 

ACTIO  PRO  SOCIO. 

what  it  is  (923) 826 

when  brought  (923) 826 

renunciation  of  partnership  by  (923) 826 

during  partnership  (923) 826 

in  whose  fayour  (923) 827 

what  it  claims  (923) 827 

claim  for  account  by  (923) 827 

when  account  claimable  (923) 827 

for  share  of  profits  (923) 828 

for  share  of  losses  (923) 828 

for  guarantee  of  gains  (923) 828 

for  negligence  (923) 828 

for  indenmity  against  loss  (923) 828 

for  refund  of  outlays  (923) 828 

claim  by,  for  interest  (923) 828 

in  whose  name  brought  (923) 829 

claim  tn  M)7f(fum  by  (923) 829 

restoration  of  excess  payment  by  (924) 830 

claim  to  use  property  (924) 830 

See  Pabtnbb;  Pabtnbbship. 

ACTIO  QUANTI  MINORIS. 

for  latent  defect  (888) 761 

origin  of  (888) 762 

an  alternative  remedy  (890) 764 

when  it  Hes  (890) 765 

against  whom  (892) 767 

what  it  claims  (892) 767 

(     5     ) 
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ACTIO  QUANTI  MINORIS-^rnHnwd.  pagi 

damages  in  (892) 768 

prescription  of  (892) 768 

condition  precedent  to  (893) 769 

rule  as  to  defects  (893) 769 

when  not  available  (893) 770 

See  Actio  Bedhibitobia  ;  Salb;  Wakbakty. 

ACTIO  QUOD  JU88U. 

in  Boman  law  (939) 645 

on  what  based  (939) 645 

ytwwi*  defined  (939) 845 

ACTIO  QUOD  METUS  CAUSA. 

what  it  is  (788) 576 

in  whose  favour  (788) 576 

against  whom  (788) 577 

when  not  available  (788) 578 

what  it  includes  (788) 578 

grounds  of  defence  to  (789) 578 

rules  of  evidence  (790) 579 

period  of  prescription  of  (791) 58o 

See  Fear. 

ACTIO  REDHIBITORIA. 

for  latent  defect  (888) 7^1 

origin  of  (888) *   ...  762 

sale  voeMocU  (889) !  762 

an  alternative  remedy  (890) 764 

when  it  lies  (890) 76i 

against  whom  (891) !  766 

nature  of  defect  in  (891) 765 

duty  of  seller  (891) '   .     !  766 

and  hypothec  (891) *     .   '     !  766 

in  case  of  acceptance  (891) !  766 

and  rejection  (891) 7^ 

prescription  of  (891)        ........  766 

joint  plaintiffs  in  (891) .767 

goods  sold  by  sample  (891) 767 

condition  precedent  to  (893) 769 

rule  as  to  defects  (893) '    .        .     !  769 

when  not  available  (893) .769 

express  warranty  and  (893) 769 

See  Acne  Quanti  Minoris;  Sale;  WAHRAWTr. 

ACTIO  TRIBUTORIA. 

when  it  lay  (966) g75 

its  origin  (966) 375 

is  obsolete  (966) !  875 

ACTIO  VENDITL 

what  it  is  (895) 772 

in  whose  favour  (895) 772 
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ACTIO   VENDITJ— continued.  page 

againflt  whom  (896) 77a 

claim  for  interest  in  (895) 773 

daim  for  damages  in  (895) 773 

price  by  instalments  daimed  in  (895) 774 

duty  of  plaintiff  in  (896) '  .  775 

See  Sale. 

ACTUS  DEI. 

See  IlCPOSSIBILITT  ;  Vi8  Major. 

ADDICTIO  IN  DIEM. 

in  Boman  Law  (859) 718 

in  Boman-Dutch  Law  (859) 718 

what  it  is  (859) 718 

illustrations  of  (859) 718 

rules  as  to  (859) 719 

unconditional  (859) 719 

rights  of  buyer  under  (859) 719 

rights  of  third  parties  under  (860)  .                 719 

bidders  at  sale  (860) 720 

effect  of  successive  (860) 721 

competition  of  parties  to  (860) 721 

See  Sale. 

ADJECTUS  SOLUTION!. 

definition  (795) 586 

when  payment  made  (795) 586 

mode  of  substitution  of  (795) 586 

right  of  payment  of  (79.5) 586 

novation  by  (817) 627 

See  Payment. 

ADVICE. 

See  Mandate. 

AGENCY. 

in  case  of  sale  (852) 704—707 

definition  and  divisions  (939) 844 

in  Boman  Law  (939) 844 

legal  fiction  as  to  (939) 844 

Story's  definition  (939) 845 

actio  quodjuMu  on  (939) 845 

general  and  special  (940) 846 

general,  defined  (940) 846 

special,  defined  (940) 846 

ostensible  authority  (940) 846 

construction  of  special  (940) 846 

inquiry  as  to  special  (940) 847 

universal  (940) 847 

mandate  (941— 945) S47— 851 

mandate  when  inferred  (942) 848 

capacity  to  give  mandate  (944) 850 

lawful  subjects  of  mandate  (945) 850 

CJj. — ^VOL.  u.  (     7     )  4  F 
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AOESCY'-coniinued.  PlOB 

oommeroial  (946— 948) 851—855 

commercial,  defined  (946) 851 

actio  ifuHtaria  {M6) 851 

of  factors  (946) 851 

of  brokers  (946) 851 

of  aactioneers  (946) 852 

insurance  (947) 854 

of  partners  (948) 854 

marine  or  ship  agency  (949 — 951) 855—857 

of  ship-master  (949) 855 

bottomry  (950) 856 

in  writing  (952) 857 

power  of  attorney  (952) 857 

nature  and  extent  of  authority  (953) 858 

construction  of  authority  (953) 858 

interpretation  of  authority  (954) 859 

construction  of  documents  of  (955) 860 

assumption  as  to  extent  of  (955) 862 

verbal,  what  it  includes  (956) 862 

limitation  of,  implied  (956) 862 

referring  to  special  Act  (956) 862 

extension  of,  implied  (956) 8^ 

incidental  authority  (958) 863 

execution  of  authoiity  (900) 866 

degree  of  diligence  in  (962) 868 

distinction  between,  and  bailment  (963) 870 

adverse  interests  of  parties  (964) 871 

coupled  with  an  interest  (964) 871 

actions  by  and  against  principals  (965) 872 

actions  by  principals  (965) 872 

actio  mandati  directa  (965) 872 

defences  against  a  principal  (967) 875 

ratification  (967) 875 

vberrima  fide$  in  (961) 876 

actions  against  (968) 877 

liability  of  agent  to  third  person  (969) 880 

non-disclosure  of  (969) 881 

negligence  in  (970) 883 

rtipondeat  iuperior  in  (910) 883 

liability  of  third  persons  to  agents  (971) 884 

liability  of  third  persons  to  principals  (974) 889 

principal's  action  on  (974) 889 

termination  of  (975) 889 

death  of  agent  (975) 889 

death  of  principal  (975) 889 

renunciation  or  revocation  of  (975) 889 

procurator  in  rem  sitam  (975) 890 

bow  renounced  (976) 892 
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AGENCY—continued.  BAdE 

terminated  by  law  (977) 892 

death  of  parties  (978) 892 

extinction  of  subject-matter  of  (979) 893 

See  Agbkt;  Authority;   Mandate;   Power  of 

AtTORNBT  ;    PRlnuutAIi. 

AGENT. 

payments  made  to  (795) 583 

novation  by  (817) 626 

anthority  of,  to  compromise  (820) 631 

sale  to  (852) 704—707 

defined  (939) 845 

general,  defined  (940) 846 

particular  or  special,  defined  (040) 846 

commercial  (946— 948) H51— 855 

commission  (946) 851 

when  entitled  to  commission  (946) 854 

insurance  (947) 854 

partner  as  (948) 854 

master  of  vessel  as  (949) X55 

with  free  administration  (953) 859 

must  act  within  authority  (954) 859 

right  of ,  to  alienate  (954) 860 

signing /XT  ;>rocttra^t<m  (954) 860 

inquiry  as  to  authority  of  (954) 860 

extent  of  written  authority  of  (955) 861 

exemptions  as  to  written  authority  of  (95.>) 861 

declarations  by  principal  as  to  (955) 861 

limit  of  implied  authority  of  (956) 862 

deduction  as  to  incidental  powers  of  (958) 863 

personal  duty  of  (960) 866 

acts  of,  in  principal's  name  (9t)0) 866 

signing  written  contract  (960) 866 

formalities  of  contract  of  (960) 866 

act  of,  when  binding  (961) 867 

variation  of,  from  authority  (961) 867 

suretyship  by  (961) 867 

when,  does  not  exceed  authority  (961) 867 

wife  as,  for  husband  (961) 868 

degree  of  diligence  of  (962) 868 

liabiUtyof,  forloss(962) 868 

adherence  by,  to  instructions  (903) 869 

when  excused  from  performance  (963) 869 

lawful  excuse  of  (963) 869 

performance  of  unlawful  act  by  (963} 869 

conforming  to  trade  usages  (963) 870 

liability  of ,  for  substitute  (963) 870 

.   liability  of,  for  loss  or  damage  (963) 870 

liability  of,  to  account  (963) 870 
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AGENT— con^'nueti.  paos 

advene  interest  of  (964) 871 

defences  of,  against  principal  (967) 875 

ratification  of  acts  of  (967) 876 

degree  of  good  faith  in  (967) 876 

actions  of,  against  principal  (968) 877 

claim  of,  for  commission  (968) 878 

claim  of,  for  interest  (968) 879 

claim  of ,  for  loss  (968) 879 

claim  of,  for  damage  (968) 879 

claim  of,  for  innocent  misrepresentation  (94)H)                          .    .  879 

advances  by  (968) 879 

not  entitled  to  remedy  (968) 879 

flotation  of  company  by  (968) 879 

liability  of,  to  third  persons  (969) 880 

voluntary  liability  of  (969) 880 

with  disclosed  principal  (969) 881 

when  personally  liable  (969) 881 

contracting  in  own  name  (969) 882 

exempted  from  linbilitj  (909) 882 

wanting  responsible  principal  (969) 882 

credit  of,  relied  on  (969) 882 

inference  as  to  credit  of  (969) 882 

Indian  Law  as  to  (969) 883 

money  borrowed  by  (9(>9) 883 

nonfeasance  of  (970) 883 

misfeasance  of  (970) 883 

negligence  of  (970) 884 

liability  of  third  persons  to  (971) 884 

only  known  principal  (971) 885 

maidng  insurance  policy  (971) 885 

dealt  with  as  principal  (971) 885 

specialproperty  of,  in  conti-act  (971) 885 

answerable  for  price  (971) 885 

right  of,  to  sue  (971) 885 

defences  against  (971) 885 

for  executor  testamentary  (971)               886 

exclusive  credit  given  to  (972) 886 

tort  of,  injures  principal  (973) 887 

State  liability  for  torts  of  (973) 887 

principalis  action  on  contract  of  (974) 889 

death  of  (976,  978) 889,  892 

procurator  in  rem  auam  (975) t>90 

appointment  of,  simplidter  (975) 891 

renunciation  by,  of  agency  (976) 891 

bankruptcy  of  (977) 892 

hypothecation  by  (1004) 934 

hypothec  of  (1024) 958 

See  Agbkct  ;  Authoeity  ;  Mandatb  ;  Puikcipau 
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AGISTOR  PAGE 

has  no  Uen  (1024) 968 

AGREEMENT. 

an  essential  of  contract  (747) 526 

defined  (748) 526 

disdosore  of  facts  ou  (748) 527 

mutual  assent  to  (748) 527 

withdrawal  of  offer  (748) 527 

unlawful  (759) 544 

mistake  of  fact  in  (775) 660 

rescission  of,  for  fraud  (784) 571 

fulfilment  of  (792) 681 

See  Aoobptakoe;  CoNTRAer;  OFJ^Kii. 

ALTERNATIVE  PAYMENT. 

mode  of  (797) 588 

See  Patmsnt. 

ANATOCISMUS. 

defined  (808) 607 

when  not  pleadable  (808) 607 

See  IlTTBRXST. 

ANNUITY. 

sale  of  (851) 703 

Boman-Dutch  Law  as  to  (861)                                                  .     .  703 

right  of  redemption  of  (861) 703 

when  registered  (861) 708 

redemption  of,  how  made  (861) 703 

Cape  Law  as  to  (851) 703 

ANONYMOUS  PABTNEE, 

defined  (928) 832 

and  partner  en  commandite  (928) 833 

liability  of,  to  third  parties  (928)                 833 

test  of  liability  of  (928) 833 

See  Pabtnbbship. 

ANTENUPTIAL  CONTEACT. 

registration  of,  necessary  (742) 519 

settlements  under  (1015) 948 

tacit  hypothec  under  (1015) 948 

See  Vol.  1. 

APPLICATION  OF  PAYMENT. 

English  Law  as  to  (796) 587 

APPBOPRLATION  OF  PAYMENTS. 

rules  relating  to  (802) 693 

choice  of  debtor  (802) 693 

choice  of  creditor  (802) 693 
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APPEOPRIATION  OP  PAYMENTS— continued  paoi 

iegal  presumption  in  (802) 594 

equality  of  claims  and  (802) 594 

equality  of  date  and  (802) 594 

of  interest  (802) 594 

Dutch  authorities  as  to  (802)    .                                                 .    .  595 

English  Law  as  to  (802) 595 

intention  of  parties  and  (802)  .                595 

See  Payment. 

AMBHA. 

how  given  (856) 715 

effect  of  giving  (856) 715 

in  ready  money  (856)    .        . 715 

not  in  ready  money  (856) 715 

reclamation  of  (856) 7l6 

when  no  locus  poenitentiae  {B6ei)       .                                         .    .  716 
suspensive  sale  and  (862)      .        .        .                                         .726 
See  Sale. 

ARTIFICIAL  PEESONS. 

contracts  by  (750) 530 

ASSIGNMENT. 
See  Cession. 

ATlTiSTATION. 

of  written  agreements  (743) 520 

AUCTION. 

risks  on  sale  by  (882) 752 

See  AuonoNBER. 

AUCnONEER 

differs  from  broken  (046) 852 

rights  and  duties  of  (046)         .:......  852 

right  of,  to  sue  (046) 852 

incidental  authority  of  (958) 863 

State  hypothec  over  (1011) 943 

as  collector  of  revenue  (1011) 944 

See  Agency;  Agent. 

AUTHOEITY. 

special,  to  receive  payment  (795) 585 

general  and  special  (940) 846 

ostensible  (940) 846 

construction  of  special  (940) 846 

inquiry  as  to  special  (940) 847 

universal  (940) 847 

agent  acting  contraiy  to  (940) 847 

delegation  of  (946) 852 

delegation  of ,  by  factor  (946) 852 

delegation  of ,  by  broker  (946) 852 
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AXJTBiOBJTY— continued.  Paob 

ot  insUtor  (946) 863 

of  master  of  vessel  (949) 855 

for  bottomry  bonds  (950) 856 

in  case  of  ^vreck  (951) 857 

to  sell  cargo  (951)         ....#«...  857 

in  writing  (952) 857 

by  power  of  attorney  (952) 857 

nature  and  extent  of  (953) 858 

neoeesary  construction  of  (953) 858 

to  indorse  bill  (953) 858 

limits  of  (953) .859 

interpretation  of  (954) 859 

language  of  (954) 859 

agent  bound  by  (954) 859 

general,  to  admimster  freely  (954)                859 

presumption  as  to  extent  of  (954) 860 

with  signature  per  procurcUum  (954) 860 

inquiry  as  to  written  (954) 860 

failure  to  inquire  as  to  (954) 860 

when  duty  of  inquiry  exists  as  to  (954) 860 

varying  interpretation  of  (955) 860 

extent  of,  how  ascertained  (955) 861 

exceptions  to  rule  as  to  written  (955) 861 

evidence  as  to  enlargement  of  (955)                 861 

informal  instruments  a-s  to  (955) 861 

how  implication  of,  arises  (956) 862 

deduction  of  incidental  (958) 863 

what  are  incidents  of  (958) 863 

incidental,  of  auctioneer  (958) 863 

incidental,  of  broker  (958) 863 

incidental,  of  factor  (958) 863 

incidental,  of  ship-master  (958) 863 

general,  how  far  binding  (959) 865 

special,  how  far  binding  (959) 865 

execution  of  (960) 866 

variation  of  agent  from  (961) 867 

excess  by  agent  of  (961)                        867 

when  agent  does  not  exceed  (961) 867 

of  wife  to  act  for  husband  (961) 868 

implied  warranty  of  (969) 881 

revocation  of  (975) 889 

when  irrevocable  (975) 890 

revocation  of,  by  death  (978) 892 

See  AoBNCT ;  Aonrr ;  Mandate  ;  Prinoipal. 

AVERAGE. 

in  Oape  CJolony  (1072) 1012 

origin  of  Dutch  Law  as  to  (1073) 1012 
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AYERAOE'-coiMnued.  PACT 

Lex  Bhodia  deJadusiB  to  (lOlS) 1012 

a  quaai-contaract  (1073) 1012 

Ynetorj  ot  Lex  Rhodia  {1014) 1012 

j^visionBotLex  Bhodia  {lOlo)   .         .       ' 1013 

defined  (1076) 1014 

gross  and  oommon  (lOiO) 1014 

gross,  defined  (1076) 1014 

what  gross,  includes  (1076) 1014 

common,  defined  (1076a) 1015 

to  what  common,  applies  (1076a) 1015 

as  to  dues  (1077) 1015 

as  to  leakage  (1077) 1015 

and  master's  fraud  (107b) 1015 

remedy  of  owner  of  goods  for  (I07i^) 1016 

who  are  liable  to  (1079) 1016 

B. 
BAILEE. 

his  right  of  retention  (830) 649 

defined  (1045) 979 

degree  of  diligence  of  (1040) 980 

liability  of,  for  negligence  (1045) 980 

right  of,  on  commodcUwn  (1054) 992 

See  Bailment. 

BATTiMENT. 

differs  from  ordinary  agency  (963) 870 

liability  in  tort  on  (973) 888 

in  general  (1045) 979 

defined  (1045) 979 

classified  (1045) 979 

for  bailor's  benefit  (1045) 979 

for  bailee's  benefit  (1045) 979 

for  benefit  of  both  parties  (1045) 980 

degree  of  diligence  in  (1045) 980 

liability  for  negligence  in  (1045) 980 

accidental  loss  in  (1045) 981 

t»M<uttm  (1046— 1050) 981—987 

deposit  (1051— 1053) 987—991 

commodatum  (1054—1056) 992—995 

pawn  (1057) 995—996 

in  Boman  Law  (1058) 997 

innkeepers  (1059—1061) 997—1002 

stablekeepers  (1062) 1002 

carriers  (1063) 1002—1004 

value  of  articles  baUed  (1063) 1004 

See  Cabrier;    Oomxodatum;    Deposit;    Innkeeper; 
Mutuxtm;  Pawn. 
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defined  (1046) 979 

See  Bahjcbnt. 

BENEFICIA. 

divtBi&nU  (739,  988) 514,  907 

de  dtiolms  vdpluribue  rets  debtiidi  (739,  831)    .  514,  661 

co-prmcipal  debtors  (739) 614 

of  a  surety  (984) 901 

exoussion  (984) 901 

cession  of  actions  (989) 911 

BENEFICIAL  OCCUPATION. 

of  leased  property  (837) 666 

remission  of  rent  for  want  of  (837) 666 

Cape  Law  as  to  (837) 666 

comments  on  Cape  Law  as  to  (837) 667 

Transvaal  cases  (837) 667 

See  BSNT. 

BENEFICIUM  COMPETENTIAE. 

what  it  is  (926) 831 

when  claimable  (926) 831 

whether  obsolete  (925) 831 

See  Parti^rship. 

BENEFIT  OF  CESSION. 

what  it  is  (989) 911 

when  not  demandable  (989) 911 

in  case  of  pledges  (989) 911 

rights  of  surety  under  (989) 912 

action  ceded  under  (989) 912 

what  share  claimed  by  (989) 912 

insolvent  surety  and  (989)    .                 912 

in  Boman  Law  (990) 913 

in  Boman-Dutch  Law  (990) 913 

when  pleadable  (990) 913 

doctrine  as  to  (990) 913 

See  Surety;  SuRBTYbUip. 

BENEFIT  OP  DIVISION. 

of  co-principal  debtors  (739,  988) 614,  909 

when  deemed  renounced  by  joint  debtor  (73i>)     ....  614 

between  partners  (926) 831 

in  cLctio  mandati  directa  (966) 872 

in  actio  mandati  contraria  (968) 877 

history  of  (988) 907 

when  available  (9tf8) 907 

right  of  surety  under  (988) 907 

solvency  of  sureties  and  (988) 907 

burden  of  proof  lor  (988) 908 

and  nature  of  suretyship  (986) 908 
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BENEFIT  OF  DIVISION— continued.  PAS» 

and  mode  of  suretyship  (988) 908 

in  unconditional  suretyship  (988) 90S 

various  principal  debtors  and  (988) 909 

when  not  available  (988) 909 

and  Senatuacon  suit  urn  Velhianimi  (988)    * 909 

major  and  minor  sureties  and  (988) 909 

and  retffi^ti^io  m  1 7i%rum  (988 J             909 

renunciation  of  (988)        .        .                        909 

tacit  renunciation  of  (988) 909 

indivisible  debt  and  (988) 909 

and  obligation  tn  M>2u2um  (988) .  910 

and  debt  e/A;  een  voor  a/ (988) 910 

on  payment  by  surety  (988) 910 

on  failure  of  payment  (988)                                                       .     .  910 

division  pro  raid  (988) 911 

See  SuEBTY ;  Sduktysuip. 

BENEFIT  OP  EXCUSSION. 

history  of  (984)        .        .                 901 

in  Boman  Law  (984) 901 

when  pleadable  (984) 902 

how  often  pleadable  (984) 902 

when  not  available  (984) 902 

what  is  excussion  imder  (984) 902 

in  absence  of  principal  (984)             90S 

mortgaged  property  and  (984) 903 

funds  out  of  jurisdiction  and  (984)  , 903 

renunciation  of  (985) 903 

how  renounced  (985)         .        .        , 908 

tacit  renunciation  of  (985) 904 

examples  of  renunciation  of  (985) 904 

effect  of  renunciation  of  (985) 904 

when  ineffectual  (986) 905 

on  natural  obligation  (986) 905 

to  surety  preventing  excussion  (986) 905 

absence  disentitling  to  (986) .906 

before  Zt%  con^to«u)  (987) 906 

See  Surety;  Sxjbbttship. 

BENEFITS. 

See  Bbnefigia;  Bisks  anp  Benefits. 

BILATERAL  OONTBACT. 

defined  (735) 508 

classes  of  (735) 506 

examples  of  (735) 508 

BELL  OF  LADING. 

in  name  of  ship-master  (960)  . 866 

See  Master  of  Ybssbl. 
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BOND.  PAGE 

for  Tinoertam  amounts  (999) 925 

judgment  on  (1038) *    .     .  970 

See  Hypothboation  ;  Mobtoaok. 

BOEEOWER 

See  MUTUUM. 

BOTTOMEY. 

a  gaming  contract  (768) 564 

defined  (950) .  856 

derivation  of  (950) .  856 

by  whom  effected  (950) 856 

rights  of  parties  to  (950) 856 

differs  from  6y?-&rt>/ (9r»0) 856 

bond  in  master's  name  (960) 866 

BEEACH  OP  CONTEACrr. 

(1)  the  remedy  by  way  of  penaltj-  (838—839) .  668—674 

(2)  the  remedy  by  way  of  specific  performance  (840—841)  .   674 — 678 

(3)  the  remedy  by  way  of  damages  (842)  678—684 

See  Damages  ;  Penalty  ;  Speoifio  Pebformance. 

BEIBEET. 

See  Unlawful  Agreements. 

BSOKEE. 

defined  (946) 851 

differs  from  factor  (94«)  .                         851 

duties  of  (946) 851 

delegation  of  authority  by  (946) 852 

differs  from  auctioneer  (946) 852 

right  of,  to  sue  (946) 852 

**  policy,"  rights  of  (946) 852 

relations  of,  to  principal  (946) 852 

concealment  of  agency  by  (946) 852 

acting  as  factor  (946) 852 

when  he  binds  principal  (946) 852 

evidence  of  contract  by  (946) 853 

pledge  by  (946) 853 

sale  of  shares  by  (946) 853 

when  entitled  to  commission  (946) 854 

contracting  without  licence  (946) 854 

incidental  authority  of  (958) 864 

See  Agency  ;  Agent  ;  Commission. 

BUEDEN  OP  PEOOF. 
See  Proof. 

BYL^BBfEF. 

defined  (950) 856 

differs  from  bottomry  (950) 856 

Sec  Bottomry. 
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OAPAcrrY.  PAOB 

to  reoeive  payment  (795) 584 

in  sale  (852) 703 

there  must  be,  for  sale  (852) 706 

OAPB  COLONY. 

Ptoc  June  19,  1714 :  registration  (999) 926 

Froo.  May  23,  1805  :  legistration  (999) 926 

Broo.  January  30,  1818:  registration  (999) 926 

Pioc.  May  9,  1823 :  registration  (999) 926 

Ord.  January  19,  1828 :  registration  (999) 926 

OnL  104,  1833:  vacant  inheritance  (832) 656 

OnL  105,  1833:  leave  to  mortgage  (1003) 931 

Ord.  6y  1843 :  guarantee  contrary  to  (762) 547 

Ord.  6,  1843 :  payment  as  undue  preference  (795)                .        .  584 

Ord.  6,  1843 :  purchase  by  insolvent  (852) 707 

Ord.  6,  1843  :  period  of  reclamation  (862,  1027)  ....  726 

Ord.  6,  1843 :  partnership  claim  (930) 835 

Ord.  August  28,  1844  :  r^;istration  (999) 926 

Ord.  October  3,  1846:  registration  (999) 926 

Act  15,  1856 :  masters  and  servants  (745)    .....  522 

Act  20,  1856:  set-o£F  under  (827) 642 

Act  17,  1860 :  patents  (872) 739 

Act  5,  1861:  landlord's  hypothec  (1U07) 938 

Act  5,  1861 :  State  contractors  (1011) 943 

Act  5,  1861:  estates  of  auctioneers  (1011) 944 

Act  5,  1861 :  municipal  hypothec  (1012) 945 

Act  5,  1861 :  hypothec  of  churches  (1013) 945 

Act  5,  1861 :  minors  and  protutors  (1014) 946 

Act  5,  1861 :  guardian  under  (1014) 947 

Act  5,  1861 :  hypothec  of  legatee  (1016) 950 

Act  5,  1861 :  hypothec  for  wages  (1019) 953 

Act  5,  1861 :  hypothec  on  house  (1020) 955 

Act  5,  1861 :  hypothec  on  ships  (1021)    .                 .        .        .     .  955 

Companies  Act,  1861 :  compromise  (823) 634 

Act  3,  1865 :  registration  (999) .  926 

Act  2,  1873:  copyright  (872) 739 

Act  18,  1873 :  masters  and  servants  (745) 522 

Act  22,  1877  :  trade  marks  (872) 739 

Act  8,  1879 :  beneficial  occupation  (837) 665 

Act  8,  1879 :  laesio  enormis  (849,  854)  ....      695,  714 

Act  8,  1879 :  annuities  (851) 703 

Act  8,  1879 :  master  and  crew  (905) 793 

Act  8,  1879 :  remisaion  of  rent  (913) 815 

Act  8,  1879 :  insurance  agent  (947) 8JH 

Act  8,  1879 :  bottomry  bonds  (950) 856 

Act  8,  1879:  average  (1072) 1012 

Act  28,  1883 :  liquor  licences  (769) 555 
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Act  5,  1884 :  transfer  agreement  against  (762)  547 

Act  6,  1884 :  disclosure  of  sales  (852) 705 

Act  38,  1884 :  time  of  reclamation  (880) 758 

Act  4,  1888 :  copyright  (872) 739 

Act  36,  1889 :  pawnbroking  (1057) 996 

Act  27,  1891:  trade  marks  (872) 739 

Act  25,  1892 :  register  of  mortgages  (870) 736 

Act  25,  1892 :  share  warrants  (870) 736 

Act  25,  1892 :  transfer  of  shares  (870) 736 

Act  19,  1893 :  joint  debtors  on  bill  (740) 517 

Actl9,  1893:  waiver  (814) 620 

Act  19,  1893 :  dishonour  of  bill  (842) 682 

Act  12,  1895  :  trade  marks  (872) 739 

Act  18,  1895:  copyright  (872) 739 

legal  rate  of  interest  in  (807) 604 

registration  of  bonds  iii  (999) 923—926 

OAEGO. 

See  Mastbb  of  Ysssbl. 

OARBIEIL 

principles  of  liability  of  (lOfitJ) 1002 

in  Eoman  Law  (106;J) 1002 

in  Eoman-Dutch  Law  (1063) 1002 

liability  of,  by  contract  (1063) 1002 

issue  of  passenger's  ticket  by  (106:t) 1003 

limitationof  liability  by  (106:5) 1003 

negligence  of  (1063) 1004 

in  Natal  (1063) 1003—1004 

lex  loci  contractus  a&ecting  (lOeS) 1004 

See  Bailment;  Iitnkeeper. 
CAUSA. 

in  contracts  (755) 537 

reasonable  cause  (756) 538 

Boman  Law  as  to  (755,  756) 537, 538 

distinguished  from  consideration  (757) 540 

what  is  reasonable  (757) 540 

"measurement"  of  (757) 540 

meaning  of  **  oorzaak  "  (757) 541 

based  on  fraud  (780) *        .        .  567 

See  CoNsmB&ATiON;  Nudum  Pactum. 

CESSION. 

mode  of,  of  rights  of  action  (870) T:M — 736 

otparate  execution  (871) 737 

of  personal  privileges  (872) 738 

defences  on  (873) 739 

rules  as  to,  of  action  (873) 740 

rights  of  parties  after.(875) 741 
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CESSION— con<inti«rf.  pagi 

notification  of  (875) 741 

oompromise  after  (875) 742 

withdrawal  from  (876) 742 

to  several  persons  (876) 743 

proof  of  (877) 744 

intention  in  case  of  (877) 744 

ot  quota  litis  (STJ) 745 

of  lease  (901) 7s:j— 790 

axid  actio  locati  {911) 807 

benefit  of  (989) 911 

of  mortgage  (1036) 968 

See  Eights  of  Action. 

CESSION  OF  ACTIONS. 

upon  payment  (803) 597 

how  it  takes  place  (803) 597 

setoff  after  (828) 644 

benefit  of  (989) 911 

See  Benefit  of  (Session;  Cession;  Paticert. 

CEYLON. 

notarial  bonds  in  (999) 926 

CHAMPERTY. 

an  unlawful  agreement  (764) 549 

Coke*8  definition  (764) 549 

purchase  of  qtwta  litis  (764) 550 

CHAETERER 

See  Master  of  Vessel. 

CHABTEB-PABTY. 

in  name  of  ship-master  (960) 866 

See  Master  of  Vessel. 

CHUECHEa 

tacit  hypothec  of  (1013) 945 

See  Tacit  Htpotheo. 

CIVIL  OBLIGATIONS. 
See  Obligations. 

COINAGE. 

in  which  miUuum  is  paid  (1048) 984 

.See  MuTXn7AC 

CJOMMEBCIAL  AGENCY. 

defined  (946) 851 

in  Boman  Law  (946) 851 

factor  (946) 851 

broker  (946) 851 

marine  (949—951) Sd^—Sil 

See  Agency;  Agent;  Broker;  Commission;   Factor; 
Master  of  Vessel;  Principal. 
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COMMISSION.  PAOB 

of  factor  (946) 851 

del  credere  (94(j) 851 

when  agent  entitled  to  (946) 854 

by  actio  mandati  contraria  (968) 878 

amount  of,  how  fixed  (968) 878 

ordinary  rule  as  to  (968) 878 

for  illegal  transaction  (968) 878 

on  due  performance  (968) 878 

See  Agency;  Aoutt;  Bboeer;  Factou;  Principal. 

COMMODATUM. 

defined  (1054) 992 

differs  from  mutiiam  (1054) 992 

essentials  of  (1054) 992 

right  of  bailee  on  (1054) 992 

and  precarinm  (1054) 993 

direct  action  on  (1055) 993 

mora  in  (1055) 994 

contrary  action  on  (1056) 995 

lien  for  (1056) 995 

See  Actio  Oommodati   Contkaria;    Actio   Cohmodati 
Directa;  Bailment. 

COMPENSATION. 
See  Sbt-ofp. 

COMPETITION  OF  0FFEB8. 

what  it  is  (859) 718 

See  Addictio  in  Diem  ;  Sale. 

COMPROMISE. 

defined  (819) 629 

modeof  making  (819) 629 

essentials  of  (81iO .  630 

who  may  (820) 630 

authority  to  make,  implied  (820) 630 

as  to  immovables,  by  gtiardian  (820) 631 

by  father,  for  minor  (821) 631 

subjects  of  (822) 632 

after  judgment  (822) .632 

prohibited  (822) 632 

as  to  matrimonial  suit  (822) 633 

as  to  crime  (822) 633 

on  nude  promise  (822) 633 

effect  of  (823) 633 

interpretation  of  (823) 634 

by  partner  (823) 635 

and  sale  of  inheritance  (866) 731 

after  cession  of  action  (875) 742 

by  general  agent  (954) 860 
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CONCUBINAGE.  paob 

contracts  favouring  (767) 552 

See  UnLAWfUL  Aobbements. 

CONDICTIO  CAUSA  DATA  CAUSA  NGN  SEGUTA. 

what  it  is  (1068) 1009 

when  it  lies  (1068) 1009 

for  what  (1068) 1009 

conditions  of  (1068) 1009 

in  whose  favour  (1068) 1009 

decree  of  Court  in  (1068) 1010 

CONDICTIO  EX  MUTUO, 

when  it  lies  (1048) 983 

claim  in  (1048) 983 

See  MUTUUM. 

CONDICTIO  FURTIVA. 

what  it  is  (1071) 1011 

in  whose  favour  (1071) 1011 

against  whom  (1071) 1011 

CONDICTIO  INDEBITL 

based  on  mistake  (772) 556 

mistake  of  law  and  (773) 557 

concurrent  actio  doli  (782) 569 

for  what  it  is  a  remedy  (1065) 1006 

in  Boman  Law  (1065) 1006 

general  rule  as  to  recovery  by  (lOfi'O 1006 

exceptions  to  general  rule  (1065) 1006 

conditions  of  (1065) 1007 

for,  payment  must  be  in  error  (1065) 1007 

not  for  ignorance  of  law  (1065) 1007 

in  whose  favour  (1065) 1007 

against  whom  (1065) 1007 

what  it  claims  (1065) 1008 

burden  of  proof  in  (1066) 1009 

when  barred  (1066) 1009 

renunciation  of  (1066) 1009 

by  married  woman  (1067) 1009 

See  Mistake. 

CONDICTIO  OB  TURPEM  CAUSA M. 

when  it  lies  (1070) 1011 

for  what  (1070) 1011 

CONDICTIO  SINE  CAUSA. 

to  reclaim  arrha  (856) 715 

when  it  lies  (1069) 1010 

epedalU  or  generalia  (1069) 1010 

for  what  (1069) 1010 
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CONFLICT  OP  LAWS.  paqb 

rate  of  interest  (809) 508 

CONFUSION. 

iSee  Mbboeb. 

CONSENSUS. 

a  requisite  of  sale  (850) 606 

general  principles  (852) 70S 

capacity  for  (852) 703 

guardian  buying  from  ward  (852) 705 

nature  of,  in  sale  (853) 707 

must  be  free  (853)   ,        .        ,        .     ' 707 

when,  need  not  be  free  (853) 708 

form  of,  for  sale  (853) 708 

obstacles  to,  in  sale  (853) 708 

See  Acceptance;  Offer. 

CONSIDEBATION. 

in  English  Law  (754) 536 

Pollock's  definition  of  (754)     .    .        .        .•       .        .        .        .  536 

views  of  Dutch  lawyers  as  to  (754) .        •        .        .        .        .    .  536 

nudum  padwn  and  (755) 537 

cau$a  defined  (755) 537 

South  African  decisions  as  to  (755) 537 

reasonable  cause  and' (756,  757)       .        .  •      .        .        .        .  538,  540 

Eoman  Law  (755,  756) 537,  538 

gratuitous  promise  (756) 538 

when  expressed  (756) 539 

forbearance  as  (756) 539 

distinguished  from  cause  (757)      .        ; 540 

** measurement"  of  cawae  (757) 540 

meaningof  "oorzoaA:"  (757) 541 

contracts  of  beneficence  (757) 541 

rules  as  to  (757) 541 

See  Cause;  Nudum  Pactum.  • 

CONSIGNATION. 

when  claims  compete  (796) 587 

voluntary  (832) 654 

involuntary  (832) 654 

requisites  of  (832) 654 

species  of  involuntary  (832) 656 

and  sequestration  (832) 656 

differs  from  sequestration  (1051) 988 

5«c  Sequestration;  Tender,. 

CONSTITVTUM  P08SESS0RIUM, 

and  mutuum  (1046) 982 

See  Vol.  L 
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CONTRACT.  PAQB 

essentials  of  simple  (732) 503 

PoUocVs  definition  of  (732) 504 

natural  and  civil  (733) 504 

formal  and  formless  (734) 506 

distingxdshed  from  pact  (734) 507 

unilateral  and  bilateral  (735) 508 

nominate  and  innominate  (736) 509 

joint  and  several  (737) 510 

oral  or  written  (741) 517 

which  requires  registration  (742) 519 

attestation  of  (743) 520 

evidence  as  to  (744) 520 

signature  to  (745) 522 

the  matter  of  (746) 524 

essentials  of  (747— 753) 526 

offer  and  acceptance  in  (748) 526 

capacity  of  parties  in  (749) 528 

artificial  persons  and  (750) 530 

privity  of  (751) 530 

place  of  (752) 532 

time  in  (753) 534 

consideration  in  (754 — 758) 536 

unlawful  agreements  (759 — 770) 544 

when  void  (760) 544 

when  voidable  (760) 544 

mistake  in  (771— 776) 556—563 

fraud  in  (777— 785a) 504—572 

fear  and  undue  influence  in  (786 — 791a) ....        573 — 580 

discharge  of  (792) 581 

performance  of  (792— 813) 581—617 

fulfilment  of  agreement  (792) 581 

payment  as  discharge  of  (793— 804)         ....        581—599 

interest  (805— 813) 599—617 

non-performance  (814)     « 617 

waiverand  estoppel  (814—815) 617—622 

novation  and  delegation  (816—818) 622—629 

transaction  (819— 823) 629—635 

set-o£P  (824— 830) 635—649 

merger  (831) 649—653 

consignation  (832) 653—658 

acceptilation  (833— 836) 658—662 

impossibility  (837) 662—667 

breach  of  (838— 842) 668—684 

penalty  (838— 839)  • 668—674 

specific  performance  (840— 841  j 674—678 

damages  (841) 678-684 

interpretation  (843—844) 685—688 

rescission  of  (845— 849) 689—696 
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.  CONTRACT— con<tnu€d.  paqb 

purchase  and  sale  (850 — 897) 697—778 

letting  and  hiring  (898— 916) 779—820 

partnership  (917— 938) 821—843 

agency  (939— 979)   ' 844—893 

bottomry  (950) 856 

suretyship  (980—994) 894—920 

hypothecation  (995—1044) 921—978 

bailment  (1045—1063) 979—1004 

mutuum  (1046 — 1050) 981—987 

deposit  (1051—1053) 987—991 

eommodatum  (1054—1056) 992—995 

pawn  (1057) 995—996 

withinnkeeper  (1058—1061) 997—1002 

with  stablekeeper  (1062) 1002 

with  carrier  (1063) 1002—1004 

donation  as  a  (1083) 1020 

CO-PBINCIPAL  DEBTOE. 

definition  (737) 510 

liability  of,  how  contracted  (737) 511 

requisites  for  liability  of  (738) 512 

surety  not  liable  as  (738) 512 

insolvency  of  (738) 513 

creditor's  election  (739) 513 

choice  as  to  payment  by  (739) 513 

excussion  of  (739) 514 

division  of  claim  against  (739) 514 

benefit  of  division  of  (739,  988) 514, 910 

when  all  need  not  be  sued  (739) 514 

e£fect  of  acceptilation  upon  (740) 515 

effect  of  novation  upon  (740) 515 

discharge  of  (740) 516 

creditor  succeeding  to  (740) 516 

extinction  of  liability  of  (740) 516 

rights  of,  on  prescription  (740) 516 

effect  of  mora  on  (740) 516 

effect  of  payment  on  (740) 516 

cession  of  debt  to  (740) 517 

on  bill  of  exchange  (740) 517 

set-off  by  (828) 644 

woman  as  (983) 897 

COPYEIGHT. 

sale  of  (872) ^33 

oases  on  (872) -^39 

Cape  Law  (872) •^39 

Natal  Law  (872) .739 

Transvaal  Law  (872) 739 
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oosra  PAd 

surety  liable  for  (987) 907 

GBEDITOB. 

on  joint  obligations  (737) 510 

succession  to  joint  debtor  (740) 516 

definition  of  (795) 58S 

payment  to,  of  own  property  (799) 590 

See  Payment. 

CEEW. 

theft  by  (905) 794 

right  of,  to  discharge  (906) 795 

right  of,  to  leave  vessel  (906)  .  .        .795 

forfeiture  of  wages  by  (906) 795 

Natal  Law  (906) 795 

State  interference  with  work  of  (912) 813 

See  Masteb  of  Vbssbl. 

CRTAfE. 

contracts  based  on  (761) 545 

compromise  as  to  (822) 633 

and  partnership  (922) 825 

CEOWN. 

liabiUty  of,  for  tort  (973) 887 

CULPA  LATA. 

risk  of,  on  sale  (879) 747 

in  bailment  (1045) 980 

of  depositary  (1052) 990 

of  innkeeper  (1060) 999 

of  negotiorum  gestor  (1081) 1018 

CULPA  LEVIS. 

risk  of,  on  sale  (879) 747 

of  partner  (923)    .        .        .        .        • 828 

in  bailment  (1045) 960 

CULPA  LEVISSIMA. 

lisk  of,  on  sale  (879) 747 

lessee  not  liable  for  (915) 818 

and  actio  mandati  directa  (965) 873 

in  bailment  (1045) ^0 

in  actio  commodati  directa  (1055) 994 

of  innkeeper  (1059) 998 

CU RATIO  FUNERIS. 

a  quasi-contractual  obligation  (1064) 1005 

CURATOE. 

payment  to  (795) 585 

novation  by  (817) 626 
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CURATOR  AD  LITEM.  p^^^ 

delegation  of  authority  by  (M4) 850 


DAMAGEa 

difference  between,  and  interest  (806) OOO 

tender  in  action  for  (832) g5^ 

when  party  liable  in  (842)  .        .        .        .        .        .    !    678 

what  included  in  (842) g^o 

proof  of  actual  (842) *  .        .        .    !    679 

on  sale  of  shares  (842) .    679 

on  sale  of  land  (842)         .        .        .  .  .679 

in  absence  of  fraud  (842) 679 

gross  negligence  and  (842) 680 

consequential  (842) 680 

contemplation  of  (842) .        .     !    680 

rule  of  Hadley  vs.  Baxendale  as  to  (842) 681 

following  fraud  (842)       .        .        .        .        .        ....     681 

on  failure  to  deliver  goods  (842) !    682 

on  dishonour  of  bill  (842)    . \    ^82 

in  case  of  resale  (863) 727 

mlocaiiooperiBfaciendi{Wl) 797—799 

for  failure  to  repair  (908) 300 

to  lessee,  on  ejectment  (909) 802 

lease  of  res  aliena  and  (909)  . 304 

sale  of  leased  property  (909) 305 

notice  to  quit  (912) .808 

wrongful  dismissal  (912) 308 

injury  to  leased  property  (915) .818 

from  Registrar  of  Deeds  (999) 927 

in  actio  depositi  directa  (1052) 99O 

in  actfo  depositi  cojUrarta  (1053) 99I 

in  actio  commodati  directa  (1055) 994 

in  actio  cominodati  contraria  (1056) 995 

against  innkeeper  (1061) 1001 

See  Sale  ;  Lbase. 

DATIO  OB  TURPEM  CAUSAM. 

a  quasi-contractual  obligation  (1064) IOO6 

DATIO  SINE  CAUSA 

a  quasi-contractual  obligation  (1064) 1005 

See  CoNDiCTio  Sdhb  Oausa. 

DEATH. 

e£foct  of,  on  partnership  (934) 333 

terminates  agency  (975) 339 

of  agent  (978) 892 

of  principal  (978) 392 
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DEBT.  PAOl 

subject  to  set-off  (826) 688 

sold  with  mheritanoe  (866) 730 

See  Payment;  Sbt-off» 

DE  DUOBUS  VEL  PLURIBUS  BEI8  DEBEXDI. 

when  all  debtors  must  be  sued  (739) 514 

and  merger  (831) 651 

See  Bekefits. 

DEEDS  EEGISTEY. 

record  of  mortgages  at  (1033) 966 

hours  of  filing  deeds  at  (1033) 966 

general  mortgages  at  (1033) 967 

See  Hypothbcation  ;  Mobtoaoe. 

DE  EO  QUOD  CERTO  LOCO. 

the  action  (752) 532 

when  it  lies  (752) 532 

DEFENCR 

based  on  nudum  pcKium  (758)       .......  542 

to  actio  quod  mettts  cauad  (789) 578 

of  ratification  (967) 875 

DEL  CREDERE. 

See  Commission;  Faotob. 

DELEGATION. 

defined  (818) 628 

how  governed  (818) 628 

when  conditional  (818) 628 

effect  of  (818) 628 

burden  of  proving  (818) 629 

\j  procurator  ad  liUm  i^A^) 850 

by  curaUyr  ad  litem  (944) 850 

by  factor  (946) 852 

by  broker  (946) 852 

of  debtor  by  surety  (993) 916 

See  Novation. 

DELIVEEY. 

pledge  without  (999) 925 

See  Vol.  I. 

DEPOSIT. 

defined  (1051) 987 

in  Homan  Law  (1051) 987 

of  money,  is  mu<uum(  1051) 987 

distingiushed  from  tnt^tmm  (1051) 987 

for  whose  benefit  made  (1051) 987 

subjects  of  (1051) 987 
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DEPOSIT— con<tnM«f.  paob 

classes  of  (1051) 988 

sequestration,  a  form  of  (1051) 988 

actions  of  (1052) 988 

actio  depoHH  direda  on  (1052) 988 

duty  of  depositary  (1052) 989 

of  common  property  (1052) 989 

lien  of  depositary  (1052) 991 

actio  depositi  coiitraria  on  (1053)      ......  991 

See    Actio    Depositi    Contrakia;     Actio     Depositi 
Dibecta;  Baiucent. 

DEPOSITUM. 

See  Deposit. 

**  DIFFEBENCES." 

See  Gaming  Contract  (768) 554 

DILIGENCE. 

in  execution  of  agency  (962) 868 

degree  of»  in  bailment  (1045) 980 

in  deposit  (1052) 990 

in  commodatum  (1055) 994 

oi  negotiorum  ge$tar  {lOSl) 1018 

DISCHARGE. 

of  one  co-principal  debtor  (740) 516 

DISCHABGE  OF  CONTRACT. 

A.  Performance  (792—813) 581—617 

(1)  Fulfilment  of  agreement  (792) 581 

(2)  Payment  (793—804) 581—599 

(3)  Interest  (805—813) 599—617 

B.  Non-Performance  (814— 837) 617—667 

(1)  Waiver  and  estoppel  (814—815) 617—622 

(2)  Novation  and  delegation  (816—818)  ....  622—629 

(3)  Transaction  or  compromise  (819—823)   ....  629—635 

(4)  Compensation  or  set-off  (824—830)    ....  635—649 

(5)  Confusion  or  merger  (831) 619—653 

(6)  Consignation  or  tender  (832) 653—658 

(7)  Acceptilation  or  release  (833—836)         ....  658—662 

(8)  Impossibility  (837) 662-667 

DIVISION. 

See  Benefit  of  Division. 

DOLUS. 

bonne  and  malus  (777) 564 

honue  defined  (777) 564 

7na/i«  defined  (777) 564 

77taZu«,  and  damages  (912) 810 

in  actio  depoeiti  directa  {\0o2) 990 
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DOLUS^continiusd.  paok 

of  innkeeper  (1060) 999 

of  negoiioram gestar  (lOSl)    ....         ....  1018 

See  Fraud. 

DOMICILE. 

of  partnership  (931) 835 

DONATIO  INTER  VIVOS. 

differs  from  gift  mortis  cauad  (1083) 1021 

acceptance  of  (1087) 1024 

registration  of  (1088) 1027 

revocation  of  (1090) 1028 

burdened  with /c2et'comYnfMum  (1090a) 1031 

presumption  as  to  (1092) 1032 

See  Donation. 

DONATIO  MORTIS  CAUSA. 

distinguished  from  gift  inter  vivos  (1083) 1021 

defined  (1091) •        .        .     .  1031 

its  position  (1091) 1031 

reference  to  death  in  (1091) 1031 

requisites  of  (1091) 1032 

conditions  of  (1092) 1032 

species  of,  in  Boman  Law  (1093) 1032 

i-esembles  legacy  (1094) 1033 

and  gttorto  i'a/cfdia  (1094) 1033 

andytt«accre«cc7Mi»(1094) 1033 

how  revoked  (1095) 1034 

death  of  parties  to  (1095) 1034 

Jideicommiseum  of  (1095) 1034 

See  Donation. 

DONATION. 

to  concubine  (767) 552 

defined  (1083) 1020 

in  Eoman  law  (1083) 1020 

propria  and  impropria  (1083) 1020 

propria  defined  (1083) 1020 

impropria  defined  (1083) 1020 

remuneratoria  defined  (1083) 1020 

mortis  causd  (1083) 1021 

inter  vivos  (1083)  .        .        .         .        : 1021 

presumption  against  (1084) 1021 

payment  as  (1084) 1021 

when  presumed  (1084) 1022 

for  illicit  intercourse  (1084) 1022 

who  may  make  a  (1085) 1022 

of  father  to  son  (1085) 1022 

to  minors  (1085) 1022 

conditional  (1085) 1023 
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DONATION— <JOH<int(«(i.  page 

subjects  of  (1086) 1023 

right  of  revocation  of  (1086) 1024 

acceptance  of  (1087) 1024 

to  absentee  (1087) 1024 

evidence  of  acceptance  of  (1087) 1024 

and/tw  accrescendi  (1087) 1026 

registration  of  (1088) 1027 

effect  of  (1089) 1028 

causes  for  revoking  (1090) 1028 

when  irrevocable  (1090) 1028 

querela  inojfficioMe  donationU  (1090) 1030 

DOWEY. 

tacit  hypothec  for  (1015) 947 

what  hypothec  of,  includes  (1015) 947 

preference  for  (1015) 948 

hypothec  for,  descendible  (1015) 948 

hypothec  for,  in  Transvaal  (1015) 948 

DRUNKENNESS. 

debts  incurred  in  (769) 555 

in  case  of  sale  (853) 708 

principles  of  law  as  to  (853) 709 

rules  as  to  sale  in  (853) 710 

repudiation  of  sale  in  (853) 713 

DUEESS. 

in  salvage  cases  (791a) 580 

See  Feab. 

E. 
EJECTMENT. 

when  it  takes  pkce  (909) 802 

lessee's  remedy  on  (909) 802 

failure  of  remedy  on  (909) 802 

when  lawful  (909) 802 

on  owner  requiring  property  (909) 802 

necessary  repair  and  (909) 802 

non-payment  of  two  years'  rent  and  (909) 802 

lease  exceeding  usufruct  and  (909) 802 

jus  postliminii  and  {909) 802 

must  be  judicial  (910) 805 

when  private  (910) 805 

notice  must  be  given  (910) 805 

See  Lease;  Lessee;  Lessob;  Lbtiing  axd  IIiniNO ;  Rent. 

ENGLISH  LAW. 

contracts  in  writing  (741) 518 

Sale  of  Gbods  Act,  1893  (741) 518 

privity  of  contract  (751) 531 
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ENGLISH  UlW— continued,  page 

consideration  in,  defined  (754) 536 

distinctions  as  to  mistake  (772) 557 

fraudulent  inducement  (777) 565 

omission  by  fraud,  proof  of  (783) 570 

mode  of  payment  (796) 587 

Act  22  &  23  Vict  c.  35  (796) 587 

appropriation  of  payments  (802) 595 

waiver  (814) 618 

estoppel  (815) 620 

impossibility  (837) 662 

specific  performance  (840) 675 

sale  in,  defined  (850) 697 

completion  of  sale  (850) 698 

persons  noii  compo$  mentis  in  (853) 709 

caveat  emptor  (888) 762 

wrongful  dismissal  (912) 809 

dissolution  of  partnership  (938) 842 

interpretation  of  authority  (954) 859 

agent's  warranty  of  authority  (969) 881 

negligence  of  agent  (970) 883 

Crown  liability  for  tort  (973) 888 

implied  contracts  (1064) 1004 

EREOR. 

See  Mistake. 

ESSENTIALS  OP  CONTRACT. 

agreement  is  an  (747) 526 

agreement  defined  (748) 526 

persons  of  parties  (749) 528 

capacity  to  contract  (749) 528 

privity  (751) 580 

place  (752) 532 

time  (753) 534 

ESTOPPEIa 

its  place  inlaw  (815) 620 

defined  (815) 620 

converse  of  waiver  (815) 621 

See  Waiver. 

EVIDENCE. 

oral  and  written  contracts  (744) 520 

for  actio  doli  (783) 570 

of  fraudulent  omission  (783) 570 

actio  qxwd  metus  causa  (790) 579 

bought  and  sold  notes  (946) 853 

enlargement  of  agent's  authority  (955) 861 

of  suretyship  (980) 894 

acceptanceof  donation  (1087) 1024 

See  Interpretation  of  Coktraci'  ;  Presumpiiox  ;  Proof. 
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EXCEPTIO  NON  NUMERATAE  PECUNIAE,  page 

time  of  pleading  (804) 599 

nature  of  (1048) 985 

to  whom  available  (1048) 985 

when  privileged  (1018) 985 

how  privileged  (1048) 985 

mode  of  pleading  (1048) 985 

prescription  of  (1049) 985 

mu8prohandi\xi{\(^9) 986 

renunciation  of  (1050) 986 

in  Boman  Law  (1050) 987 

See  MuTUUM. 

EXCUSSION. 

of  mortgaged  property  (1025) 959 

See  Benefit  of  ExcusaiON. 

EXECUTION. 

upon  mortgaged  property  (1040) 972 

EXECUTOR. 

valid  payment  to  (796) 587 

and  sale  of  inheritance  (869) 734 

See  Heib. 

EXERCITOR. 

defined  (949) 855 

and  master  (949) 855 

authority  given  by  (949) 855 

See  Agency  ;  Agent. 

EX  yUDO  PACTO  NON  ORITUR  ACTIO. 

English  Law  of  consideration  (754) 536 

Roman  Law  (755,  756) 537,  538 

Roman-Dutch  Law  (757) 540 


P. 
FACT,  MISTAKE  OF. 

species  of  (774) 560 

burden  of  proof  (774) 560 

when  reasonable  (774) 560 

condictio  indehiti  for  (774) 560 

want  of  amseiuuB  and  (775) 560 

See  CoNDiono  Indebiti;  Mistake. 

FACTOR. 

and  imtitw  (946) 851 

defined  (946) 851 

commission  of  (946) 851 

dd  credere  {U%) 851 

differs  from  broker  (946) 851 
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FACIOBr-cotUxnued.  PACT 

dutieB  of  (946) 851 

lien  of  (946) 852 

delegation  of  authority  by  (946) 852 

acting  as  broker  (946) 852 

insolvency  of  (946) 858 

incidental  authority  of  (958) 864 

contract  by,  in  own  name  (960) 866 

tacit  hypothec  of  (1024) 958 

right  of  retention  (1024) 958 

See  Aqis(cy;  Agent;  Bbokeb;  CoimissioN. 

PEAR 

effect  of,  in  contract  (786) 573 

restitutio  in  integrum  for  (786) 574 

Voet's  definition  (787) 574 

what  it  includes  (787) *        .        .     .  574 

views  of  Grotius  (787) 574 

distinguished  from  fraud  (787) 574 

views  of  Pothier  (787) 575 

degree  of  (787) 575 

actio  quod  metus  caued  (788) 576 

exceptions  to  general  rule  as  to  (789) 578 

burden  of  proof  (790) 579 

in  case  of  sale  (853) 708 

See  Actio  Quod  Metus  Causa. 

FIDEICOMMISSAEY  HEIR 

tacit  hypothec  of  (1016) 949 

to  what  hypothec  of,  extends  (1016) 949 

when  entitled  to  hypothec  (1016) 949 

FIDEICOMMISSUM. 

agreements  disposing  of  (763) 548 

compromise  as  to  (821) 631 

sale  of  (851) 700 

rights  on  sale  of  (868) 733 

hypothec  over  (1016) 949 

mixture  of  heir's  property  (1016) 950 

donatio  inter  vivos  and  (1090a) 1031 

by  List  will  (1090a) 1031 

donatio  mortis  causd  and  (1095) 1034 

FIDUCIAEY  HEIE. 

compromise  by  (821) 631 

FISCCS. 

defined  (1011) 942 

See  State;  Tbeasubt. 

FORMAL  CONTBAOI. 

distinguished  from  formless  contract  (734) 506 
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FORMLESS  CONTBAOT.  PAOK 

See  Nudum  Pacttum. 

FRAUD. 

contracts  based  upon  (761) 545 

as  affecting  contracts  (777) 564 

l^;al  definition  (777) 564 

divisions  of,  in  Roman  Law  (777) 564 

dolus  bonus  and  dolus  malus  (777) 564 

question  of  intention  in  (777) 564 

modes  of,  in  statement  (778) 565 

machinatio  in  (778) 565 

effect  of  misrepresentation  (778) 565 

claim  on  proof  of  (779) 566 

right  of  party  affected  by  (779) 566 

in  contract  honaefidei  (780) 566 

in  contract  stricti  Juris  (780) 566 

when  cause  of  contract  (780) 567 

when  incidental  to  contract  (780) 567 

right  of  vindication  for  (780) 567 

civil  remedy  for  (781) 568 

actio  doli  on  (781— 785a) 568—572 

when  pleadable  (783) 570 

rescission  of  agreement  for  (784) 571 

prescription  of  action  on  (785) 571 

must  be  specially  pleaded  (785a) 572 

distinguished  from  fear  (787) 574 

gross  negligence  and  (842) 680 

incaseof  sale  (851,  853) 701,708 

vendor's  risk  in  case  of  (879) 747 

by  agent,  in  substitution  (963) 870 

in  mortgage  (1003) 932 

See  Actio  Doli. 

FREIGHT. 

right  of  master  to  (905) 794 

reduction  of  (905) 794 

See  Master  of  Vessel. 

FRUCTUS 

mortgagee's  right  to  (997) 922 

FRUITS. 

sale  of  (851) 698 

«2>Mof(851) 699 

FULFILMENT  OF  AGREEMENT. 

discharges  from  liability  (792) 581 

FUNERAL  EXPENSES. 

tacit  hypothec  and  preference  for  (1018) 952 

order  of  preference  for  (1029) 964 

See  Tacit  Hypothec. 
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FUNGIBLES.  page 

appropriation  of,  on  sale  (878) 747 

risks  on  sale  of  (879) 747 

BoH  per  aversionem  {Sid) 747 

sold  subject  to  test  (879) 748 

method  of  testing  (879) 748 

general  rules  as  to  sale  of  (879) 749 

FURTUM  USU8. 

in  Eoman  Law  (1054) 993 

in  Boman-Dutch  Law  (1054) 993 


a 

GAMBLING. 

See  Gamikq  Contbact. 

GAMING  CONTEACT. 

unlawful  (768) 553 

policy  of  the  law  (768) 553 

wager  (768) 553 

locus  poenitentiae  in  (768) 553 

position  of  stakeholder  in  (768) 553 

when  lawful  (768) 554 

insurance  as  a  (768) 554 

bottomry  as  a  (768) 554 

sale  of  "  differences  "  (768) 554 

GENERAL  AGENT. 

right  of,  to  alienate  property  (954) 859 

right  of,  to  compromise  (954) 860 

with  free  administration  (954) 860 

principal  how  bound  by  (959) 865 

See  AoENOT ;  Agent. 

GENERAL  MORTGAGE. 

defined  (997) 922 

what  it  includes  (998) 923 

registration  of  (999) 924 

claim  on  (1000) 928 

follows  later  tacit  hypothec  (1029) 964 

follows  special  hypothec  (1030) 965 

must  be  registered  (1030) 965 

See  MoBTOAQB ;  Special  Mobtgaoe. 

GIFT. 

See  Donation. 

GUARANTEE. 

what  is  a  (994) 920 

See  Suretyship. 
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GUAEDIAN.  PAGE 

payment  to  (793) 585 

novation  by  (817) 626 

compromise  by  (821) ^x     •        •     •  ^31 

set-off  by  (828) 643 

purchaser  by,  from  ward  (852) 705 

tacit  hypothec  against  (1014) 946 

See  Minor. 

H. 
HAEREDITATIS  ADITIO. 

a  quasi-contractual  obligation  (1064) 1005 

HAEREDITATIS  ADMINISTRATIO. 

a  quasi-contractual  obligation  (1064) 1005 

HEIB. 

set-off  against  (829) 646 

rights  of,  on  resale  (863) 727 

sale  of  inheritance  by  (866) 730 

mixture  of  property  of  (1016) 950 

and  separatio  bofiorum  (1016) 950 

and  condictio  ex  mutuo  (1048) 983 

and  actio  deposiii  directa  (1052) 988 

HIRE-PUBCHASE. 

See  Landlord's  Lien. 

HOUSE. 

loan  to  repair  (1020) 953 

tacit  hypothec  on  (1020) 954 

Oape  Law  as  to  lien  on  (1020) 955 

Transyaal  Law  as  to  lien  on  (1020) 955 

HUSBAND. 

payment  to  (795) 584 

compromise  by,  for  wife  (821) 631 

set-off  against  (829) 648 

See  Wife. 

HUUR  GAAT  VOOR  KOOP. 

history  of  rule  (910) 806 

lessee  vacating  property  (913) 814 

exception  to  the  rule  (913)       % 817 

See  Lease  ;  LEiriNa  and  HnuNO. 

HYPOTHECATION. 

the  contract  (995) 921 

its  legal  position  (995) 921 

yti«pfjrtiorM  defined  (996) 921 

divisions  of  (996) 921 

pledge  defined  (996) 921 
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HYPOTHECATION— co»/tVit«<?d.  page 

mortgage  defined  (996) 921 

distinction  of  species  of  (996) 922 

diyisions  of  mortgage  (997) 922 

registration  of  (999) .  .924 

of  debts  (1001) 928 

to  third  party  (1002) 928 

to  what  accessory  (1002) 928 

in  security  of  debt  (1002) 928 

special  covenants  in  (1002) 929 

covenant  for  interest  in  (1002) 929 

taking  over  by  creditor  (1002) 929 

with  prohn>ition  of  sale  (1002) 930 

pactum  antichre$eos  in  (1002) 930 

lex  commt'sBoria  in  (1002) 930 

leave  of  Court  for  (1008) 931 

subjects  of  (1004) 932 

of  rights  of  action  (1004) 932 

of  deed  of  sale  (100^) 932 

of  title-deeds  (1004) 932 

of  pledge  (1004) 932 

of  usufruct  (1004) 932 

of  praedial  servitude  (1004) 932 

ot  res  UtigioM  (l(m) 932 

of  goods  in  execution  (1004) 932 

of  ward's  property  (1004) 933 

of  joint  property  (1004) 933 

of  r€$  alie^m  (1004) 933 

by  agent  (1004) 934 

by  State  administrator  (1004) 934 

by  operation  of  law  (1005) 934 

tacit  (1006— 1024) 934—958 

rights  of  mortgagee  (1025) 958 

mortgagee's  general  rights  (1025) 958 

order  of  preference  (1026) 960 

distribution  (1027— 1031) 961—965 

rules  relating  to  preference  (1032) 965 

preference  of  conditional  (1034) 967 

procedure  (1036— 1041) 968—973 

cession  of  mortgages  (1036) 968 

claim  for  judgment  on  (1037—1041) 969—973 

right  to  sell  subject  of  (1037)   ....                ...  969 

debt  on,  in  instalments  (1037) 969 

sale  of  mortgaged  property  (1038—1041)  ....        969—973 

rights  of  mortgagor  or  pledgor  (1042) 973 

actio  pignoratitia  (1042) 973 

termination  of  (1043) 975 

discharge  of  debt  under  (1043) 975 

remission  of  (1043) 975 
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HYPOTHECATION— con^rnwo^.  PAGE 

conditions  of  disobarge  of  (1043) 975 

cancellation  of  mortgage  (1044) 977 

conditions  for  cancellation  (1044) 978 

cases  on  cancellation  (1044) 978 

See  Htpotheo;   Jus  BBTBNXioiris;    Lien;  Mobtoaoe; 

Pl2DGS;  TaOIT  HTPOTHEa 

HYPOTHECS. 

effect  of,  on  immovables  (1000) 927 

legal,  in  general  (1005) 934 

necessary,  defined  (1005) 934 

legal  or  tadt,  defined  (1005) 934 

landloid's  lien  (1006— 1010) 935—942 

of  State  or  Treasury  (1011) 942 

of  municipalities  (1012) 944 

of  churches  and  public  bodies  (1013) 945 

of  minors  (1014) 946 

of  persons  under  curatorship  (1014) 946 

for  dowry  (1015) 947 

of  legatees  (1016) 949 

of  fideioommissary  heirs  (1016) 949 

of  children  of  first  marriage  (1017) 951 

for  funeral  expenses  (1018) 952 

for  wages  (1019) 953 

with  respect  to  houses  (1020) 953 

with  respect  to  ships  (1021) 955 

of  legal  practitioners  (1022) 956 

on  mining  claims  (1023) 958 

of  factor  (1024) 958 

of  agent  (1024) 958 

preference  of  special  (1029) 963 

See  Hypothecation;   Jus  Retentionis;  Libk;  Mort- 
oaoe;  Pledge;  Tacit  Hypothec. 

L 
IGNORANCJE  OF  LAW. 

when  pleadable  (773)        .........  558 

See  Mistake. 

IQNORANTIA  FACTL 

species  of  (774) 560 

IMMOVABLE  PROPERTY. 

payment  of  (798) 589 

compromise  as  to,  by  guardian  (820) 631 

risks  on  sale  of  (881) 751 

actio  enUi  and  (887) 758 

IMPOSSIBILITY. 

Dutch  Law  as  to  (837) 662 

Roman  Law  as  to  (837) 662 

C.L. — VOL.  II.  (     39     )  4  H 
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IMPOSSIBILITY— con«nM«£.  PAOl 

negatiTe  conditions  (837) 668 

principle  of  Taylor  vs.  Caldwell  (837) 663 

Pothier's  views  (837) 663 

maxims  as  to  (837) 664 

vU  major  (837) 664 

unconditional  contract  (837) 665 

exception  as  to  leases  (837) 665 

after  debtor's  default  (837) 665 

destruction  of  subject-matter  of  contract  (837)       .        .        .     .  666 

want  of  beneficial  occupation  (837) 666 

See  Beneficial  Occupation  ;  Vis  Major. 

INDEBiri  80LUT10. 

a  quasi-contractual  obligation  (1064) 1005 

remedy  for  (1065) 1006 

See  CoNDicno  Indebiti. 

INHERITANCE. 

rights  to  future,  sale  of  (763) 548 

payment  of,  to  minor  (801) 592 

care  of  vacant  (832) 656 

sale  of  (866— 869) 729—734 

defined  (866) 729 

conditions  of  sale  of  (866) 730 

rights  of  purchaser  of  (866) 730 

rights  of  seller  of  (866) 730 

JM  accrescendi  (867) 732 

warranty  on  sale  of  (868) 732 

security  on  sale  of  (868) 782 

sale  of  non-existent  (868) 7S3 

personal  rights  sold  with  (869) 733 

actions  sold  with  (869) 733 

expenditure  on  sold  (869) 733 

co-heir's  rights  on  sale  of  (869) 734 

See  FiDEiGOMHissuM ;  Heir. 

INNKEEPER. 

general  responsibility  of  (962)         .                .        .        .        .    .  869 

liability  of,  in  Boman  Law  (1059) 997 

implied  contract  of  (1059) 998 

general  liability  of  (1059) 998 

special  agreement  of  (1059) 998 

not  liable  for  passing  guest  (1059) 998 

degree  of  diligence  of  (1059,  1060) 998,  1000 

delivery  of  goods  to  (1059) 999 

actions  against  (1060) 999 

actio  de  recepto  against  (1060) 999 

ac<u><2ep(Mt<t  against  (1060) 999 

goods  in  custody  of  (1060) 999 
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who  may  claim  against  (1061) 1001 

damages  claimable  against  (1061) 1001 

See  BAiLioon*. 

INNOMINATE  CONTEACT. 

definition  (736) 509 

classes  of  (736) 509 

loctu  poenitetUiae  in  (736) 510 

INSOLVENT. 

sale  to,  in  Cape  Colony  (852) 707 

partner  (937) 842 

partnership  (937) 842 

agent  becoming  (977) 892 

IN8TIT0R 

authority  of  (946) 851 

action  against  (966) 874 

liability  of  (966) 874 

as  limited  company  (966) 874 

See  Actio  Instxtoria;  Aobxtot;  Agent. 

INSUBANOR 

a  gambling  contract  (768) o54 

policy  in  agent's  name  (971) 885 

See  AoBNCY ;  Aoent. 

INSUIIANCE  AGENT. 

by  what  law  governed  (947) 854 

See  Aobkot;  Aobnt. 

INTENTION. 

in  cession  of  rights  (877) 744 

See  Fbaud. 

INTEEEST. 

widest  definition  of  (805) 599 

how  payment  of,  fulfils  contract  (805) 509 

modes  of  obligation  for  (805) 600 

differs  from  damages  (805) 600 

difPers  from  penalty  (805) 600 

mode  of  computing  (805) 600 

compensatory,  defined  (806) 600 

penal,  defined  (806) 600 

lucrative,  defined  (806) 601 

lucrative,  what  it  includes  (806) 601 

legal  rate  of  (807) 602 

usurious  rate  of  (807) 602 

rate  of ,  how  fixed  (807) 603 

may  not  exceed  principal  (808) 606 

conflict  of  laws  as  to  (809) 608 
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lex  loci  ocmiractuB  aa  to  (809) 008 

f onn  of  agreement  for  (809)            .                609 

due  for  default  (811) 611 

following  judgment  (811) 611 

decreed  by  a  Court  (811) 611 

term  of  payment  of  (812) 611 

Tuora  defined  (812) 612 

effect  of  tender  of  (813) 615 

yarying  payment  of  (813) 615 

termination  of  obligation  for  (813) 615 

on  Transvaal  mortgages  (818) 617 

set-off  affecting  (825) 636 

partner^s  liability  for  (924) 830 

surety's  liability  for  (983) 900 

preference  for  (1032) 966 

See  MoBA ;  Payment. 

INTEEPfiETATION. 

of  contract  (843— 844) 685—688 

of  compromise  (823)              633 

of  sale  (858) 717 

of  suspensive  condition  (862) 725 

of  agent's  authority  (954) 859 

varying,  of  authority  (955) 860 

trade  usages  as  to,  of  agency  (955) 861 

informal  instruments  of  au^ority  and  (955)  .         .861 

of  extent  of  verbal  agency  (956) 862 

of  written  contract  of  agent  (960)         ......  866 

of  suretyship  (983) 896—901 

absence  of  principal  debtor  and  (986) 905 

INTERPRETATION  OP  CONTRACT. 

stipulation  in  Roman  Law  (843) 685 

performance  of  duty  (843) 685 

feigned  transaction  (843) 686 

when  doubtful  (844) 686 

meaning  of  words  (844) 687 

specific  designation  (844) 687 

goods  sold  by  weight  (844) 687 

contract  of  service  (844) 687 

of  sale  generally  (858) 717 

See  Iittbrpbetation;  Prbsttmption  ;  PBBSUMPnoirs, 


J. 
JOINT  CONTRACT. 

definition  (737) 510 

joint  creditors  (737) 510 

co-principal  debtors  (737) 511 
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JOINT  CONTRACT— «m<tnti«d:  page 

requisites  of  liability  on  (738) 512 

effect  of  constitation  (739) 518 

election  of  creditor  on  (789) 518 

choice  of  debtor  on  (739) 513 

division  of  daim  (789) 513 

Boman  and  Boman-Dutch  Law  (739) 514 

when  all  debtors  need  not  be  sned  (739) 514 

effect  of  acceptilation  on  (740) 515 

effect  of  novation  on  (740) 515 

merger  and  (740,  831) 516,651 

effect  of  prescription  on  (740) 516 

effect  of  mcra  on  (740) 516 

effect  of  set-off  on  (828) 644 

Set  Co-Pbdcoipal  Dibtob. 

JUDGMENT. 

set-off  following  (825) 637 

necessary  for  mortgage  (1088) 970 

practice  as  to,  on  bond  (1088) 970 

JUS  ACCRESCENDL 

what  it  is  (867) 782 

sale  of  inheritance  and  (867) 782 

profits  under  (867) 782 

and  donatio  mortU  catud  (1094) 1033 

JUS  PIGNOBIS. 

defined  (996) 921 

See  Htpothboatiok. 

JUS  POSTLIMINIL 
See  Wab. 

JUS  BETENTIONIS. 

distinguished  from  set-off  (830) 648 

when  it  applies  (830) 648 

who  have  (830) 648 

when  transmissible  (830) 649 

duration  of  (830) W9 

of  lessee  (916) Sl» 

on  ships  (1021) »55 

of  legal  practitioner  (1022) 956 

of  factor  (1024) »58 

preference  for  (1029) 963 

and  actio  depoeiti  contraria  (1053) 991 

See  JjTEs;  Tacit  Hypothbc. 

JUS  RETRACTUS. 

conventional  (864) 728 

legal  (865) 728 
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cUsses  of  legal  (865) 729 

naasting  defined  (865) 729 

Lex  Anastasiana  and  (865) 729 

JU88US. 

See  Actio  Quod  Jussix. 


K 

KU8TINGEN. 

what  are  (999) 924 

no  registration  of,  in  Dutch  Law  (999) 924 

registration  of,  in  South  Africa  (999) 924 

preferent  to  tadt  hypothec  (1029) 96i 

See  MORTQAOS. 

L. 
LAESIO  EN0BMI8. 

and  price  (854) 714 

in  Oape  Colony  (854) 714 

entitles  to  rescission  (897) 776 

choice  of  remedies  (897) 776 

when  it  takes  place  (897) 777 

standard  of  price  and  (897) 777 

when  pleadable  (897) 778 

LANDLOED. 

valid  payment  to  (796) 587 

right  of  ejectment  (909) 802 

haa  actio  locati  (911) 806 

tacit  hypothec  of  (1000— 1010) 935—942 

See  Landlord's  Lien  ;  Lease  ;  Lessee  ;  Lessor  ;  LErrn^o 

Ain>  HiRINO. 

LANDLOED'S  LIEN. 

over  what  it  extends  (1006) 985 

property  included  in  (1006) 936 

no  special  agreement  for  (1006) 936 

minors  subject  to  (1006) 936 

goods  under,  how  owned  (1007) 936 

condition  attaching  to  goods  under  (1007) 936 

goods  of  third  party  under  (1007) 936 

over  wife's  property  (1007) 937 

over  goods  with  auctioneer  (1007) 938 

Cape  Act  5,  1861,  as  to  (1007) 938 

hire-purchase  system  and  (1008) 938 

notice  of  purchase  and  (1008) 939 

how  made  effective  (1009) 940 

removal  of  goods  under  (1009) 940 
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LANDLOBD'S  lIEN-<otUinfted.  p^ob 

attachment  of  goods  under  (1009) 940 

and  other  preferences  (1009) 940 

cases  on  attachment  and  (1009) 941 

oyer  goods  of  sub-tenant  (1010) 941 

See  Taoit  Hypothbo. 

LAW,  MISTAKE  OP. 

restitution  for  (773) 557 

See  Mistake. 

LAY  DAYa 

See  Mastbb  of  Ybssbl. 

LEASE. 

in  longum  tempue,  registration  of  (742) 519 

in  longum  iempue,  transfer  duty  on  (742) 519 

impossibility  and  (837) 665 

in  longum  tempus,  an  immovable  (899) 781 

under  ten  years  (899) 781 

parol  (899) 781 

in  Transyaal,  registration  necessary  for  (899)  782 

right  of  sub-letting  (901) 783 

right  of  cession  (901) 783 

sold  by  public  auction  (902) 791 

tacit  relocation  (902) 791 

payment  of  rent  (903) 793 

operie  /aciendi  (907) 796 

liabili^  of  lessor  (908) 800 

rules  of  ejectment  (909) 802 

term  of,  exceeding  usufruct  (909) 803 

and  juapoetliminii  (909) 803 

of  re$  aliena  (909) 804 

actio  locaU  on  (9U) 806 

notice  to  quit  (912) 808 

misuse  of  property  (912) 810 

la^rful  vacating  of  property  (913) 814 

sale  of  leased  property  (913) 814 

user  of  leased  property  (913) 814 

expulsion  of  lessee  by  force  (913) 814 

effect  of  earthquake  (913) 814 

ruinous  buildings  (913) 814 

ghosts  haunting  house  (913) 814 

grounds  for  remission  of  rent  (913) 815 

restoration  of  property  (916) 819 

wrongful  holding-oyer  (916) 819 

ri§^t  of  retention  (916) 819 

mode  of  cultiyation  (916) 820 

See  Lessbb;  Lbssob;  Lbttino  AiiD  Hibino. 
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LEGAL  HYPOTHEC.  baoi 

defined  (1005) 934 

tacit  (1005) 934 

pigntu  praetorium  (1005) 935 

pignui  legale  (1005) 935 

preference  of  (1029) 904 

See  Tacit  Hypothbo. 

LEGAL  PRACTITIONEE. 

right  of  retention  of  (1022)       . 956 

preference  of  (1022) 956 

lien  of,  on  what  (1023) 956 

when,  has  no  lien  (1023) 957 

See  Lien;  Tacit  Hypothbc. 

LEGATEE. 

tadt  hypothec  of  (1016) 949 

to  what  hypothec  of,  extends  (1016) 949 

when  entitled  to  hypothec  (1016) 949 

personal  action  of  (1016) 949 

claiming  rea  cUiefia  (1016) 949 

rei  vindicatio  of  (1016) 949 

and  donee  mortis  catted  (1094) 1033 

See  FiDEICOMMISSXJM. 

LEONINE  PAETNEBSHIP. 

what  is  (922) 825 

is  forhidden  (922) 825 

See  Partioirship. 

LESSEE. 

his  action  (908) 800 

claim  against  lessor  (908) 800 

right  of  removal  of  moyables  (908) 802 

choice  of  (909) 802 

right  to  eject  (909) 802 

claim  on  ejectment  (909) 809 

lawfol  ejectment  of  (909) 802—803 

rights  of,  against  mortgagee  (909) 805 

acUo  locati  SLgB^et  (911) 806 

misuse  of  property  by  (912) 810 

when,  entitled  to  yacate  (913) 814 

exemption  of,  from  rent  (913) 815 

use  by,  of  leased  property  (913)  .       > 815 

exptdsion  of,  by  enemies  (913) 815 

double  payment  of  rent  by  (914) 818 

not  liable  for  ctdpa  leviuima  (915) 818 

not  liable  for  inevitable  accident  (915) 818 

right  of,  to  cut  down  trees  (915) 818 

restoration  of  property  by  (916) 819 

wrongful  hdiding-over  by  (916) 819 
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right  of  retention  of  (916) 819 

mode  of  cnltiyation  by  (916) 820 

catting  down  trees  (916) 820 

SeeljEASE;  Lessob;  Lbttino  aitd HnuNO ;  Master aitd 
Servant;  Bent. 

LESSOR 

must  giye  enjoyment  (908) 800 

duty  of ,  to  repair  (908) 800 

right  of  ejectment  (909) 802 

ha8ac<K>;ocah'(911) 806 

claim  of,  for  indemnity  (912) 810 

claim  for  profits  by  (912) 810—811 

claim  of ,  on  misuse  of  property  (912) 812 

restoration  of  property  to  (91^ 819 

See  Lease;  Lessee;  Lettino  and  Hirino  ;  Master  and 
Servant;  Bent. 

LETTING  AND  HIMNG. 

the  contract  (898) 779 

defined  (898) 779 

how  completed  (898) 779 

consent  of  parties  in  (898) 779 

Placaat  of  May  9th,  1744,  on  (898) 780 

is  writing  necessary  for  (898) 780 

yerbal,  followed  by  possession  (898) 780 

Placaat  of  April  3rd,  1677,  on  (898) 780 

rural  and  urban  tenements  (898) 781 

leases  in  longum  tempue  (899) 781 

leases  under  ten  years  (899) 781 

parol  lease  (899) 781 

rule  of  Collins  vs.  ^ti^ro  as  to  (899) 781 

things  subject  to  (900) .    .  782 

usufructiuury  property  (900) 782 

right  of  sub-letting  (901) 783 

rightof  cession  (901) 783 

sub-lettingof  rural  tenement  (901) 788 

view  of  De  Villiers,  O.J.,  on  sub-letting  (901)     ....  784 

view  of  Kotz6,  0.  J.,  on  sub-letting  (901) 784 

authorities  on  sub-letting  (901) 785 

Placaats  on  sub-letting  (901) 785—790 

decision  in  Herbert  vs.  Anderson  (901) 785 

Kotz6,  C.J.,  on  Placaats  (901) 786 

Zotz6,  O.J.,  on  naAwur  (901) 786—790 

law  as  to  beUrsdMppe  (901) 788—789 

South  African  views  on  (901) 790 

by  public  auction  (902) 791 

of  State  property  (902) 791 

tacit  relocation  (902) 791 
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payment  of  rent  (903) 79S 

salary  and  wages  (9()4)    .        .        . 793 

master  of  vessel  (905) 793 

crews*  wages  (906) 795 

locatio  operis  fadtndi  {Wl) 795 — 796 

liability  of  the  lessor  (908) 800 

actio  cotidudi  (908) 800 

rules  of  ejectment  (909) 802 

owner  requiring  property  (909) 803 

necessary  repair  and  ejectment  (909) 803 

non-payment  of  two  years'  rent  (909) 803 

term  exceeding  usufmct  (909) 803 

andjuspoBtlimmii  (909) 803 

of  res  aliena  (909) 804 

huur  gaat  vddr  hoop  (909,  913) 804,  817 

sale  of  leased  property  (909) 804 

mode  of  ejectment  (910) 805 

acihlocaU{9\\) 806 

lessor's  daim  for  damages  (912) 808—809 

claim  for  misuse  of  property  (912) 810 

misconduct  of  servant  (912) 811 

lawful  vacating  of  property  (913) 814 

use  of  leased  property  (913) 814 

lessee  expelled  by  force  (913) 814 

ruinous  state  of  house  (913) 814 

effect  of  earthquake  (913) 814 

reasons  for  remitting  rent  (913) 815 

restoration  of  property  (916) 819 

wrongful  holding-over  (916) 819 

lessee's  right  of  retention  (916) 819 

mode  of  cultivation  (916) 820 

cutting  down  trees  (915,  916) 818,  820 

See  Lease;  Lessee;  Lessok  ;  Locatio  Operis  FACiEin>i; 
Master  and  Servant  ;  Bemission  of  Eent  ;  Bent. 

LEX  ANASTASIANA, 
See  Jus  Eetractus. 

LEX  COMMISSORIA. 

when  applicable  (861) 722 

in  sale  (861) 722 

defined  (861) 722 

classes  of  sales  with  (861) 723 

resolutive  conditions  (861) 723 

suspensive  conditions  (861) 723 

interpretation  of  (861) 728 

risks  and  benefits  on  (861) 723 

cases  under  (861) 724 

construction  of  Courts  as  to  (861) 724 
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right  of  reclamatdon  (862) 725 

when  it  terminates  (862) 724 

agreement  for  resale  (868) 726 

right  of  redemption  and  (868) 727 

difference  between,  and/ua  retrachis  (864) 728 

risks  and  benefits  (880) 750 

and  suretyship  (992) 914 

in  hypothecation  (1002) 930 

See  Sale. 

LEX  RHODIA  DE  JACTU. 
See  Ayebaoe. 

LIEN. 

of  factor  (946) 852 

of  landlord  (1006— 1010) 935—942 

of  State  or  Treasury  (1011) 942 

of  municipalities  (1012) 944 

of  buflder  (1020) 954 

on  ships  (1021) 955 

of  depositary  (1022) 956 

of  innkeeper  (1022) 956 

of  lawyer  (1023) 956 

no,  of  accountant  (1023) 957 

no,  of  bookkeeper  (1023) 957 

no,  of  agistor  (1024) 958 

of  depositary  (1052) 991 

on  commodaium  (1056) 995 

See  Jus  Bbtentionis;  Tacit  Hypothec. 

LITIS  CONTESTATIO. 

a  quasi-contractual  obligation  (1064) 1004 

LOAN. 

See  MunniM. 

LOAN  FOE  USE. 

See  OOMMODATUM. 

LOCATIO  CONDUCTIO. 

See  Lettino  AND  Hnmro. 

LOCATIO  0PERI8  FACIENDL 

what  it  is  (907) ^95 

parties  to  (907) 796 

redenUar  and  (907) 796 

rent  in  (907) 796 

collection  of  reyenue  as  (907) 796 

work  per  avereionem  and  (907) 796 

substitution  of  parties  to  (907) 796 

work  of  specialist  as  (907) 796 
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LOCATJO  0PEBI8  FACIENDI—ecmUmi^  PAGE 

I068  of  subjeot-matter  of  (907) 797 

liabiUty  of  partdea  to  (907) 798 

contribution  for  loss  in  (907) 798 

a  divisible  obligation  (907) 799 

time  of  completion  of  work  (907) 799 

place  of  performance  (907) 799 

8e€  LsASB ;  LsTTDro  and  Hibino. 

L0CU8  POENITENTIAE, 

in  innominate  contract  (736) 610 

in  gaming  contract  (768) .    .  553 

in  case  of  sale  (853) 708 

on  giving  of  arrha  (856) 716 

and  condidio  causa  datd  oausd  turn  Btcutd  (1068)   ....  1010 

LUNATIO. 

capacity  to  contract  (749) 529 

restitutio  in  integrum  to  (848) 692 

See  Vol.  I. 

M. 

MAGISTRATE. 

Cape,  jurisdiction  as  to  set-off  (827) 642 

Transvaal,  jurisdiction  as  to  set-off  (827) 642 

Natal,  jurisdiction  as  to  set-off  (827) 642 

MAINTENANCE. 

an  unlawful  agreement  (764) 549 

Pollock's  definition  (764) 549 

Coke's  definition  (764) 549 

MAJOR 

as  surety  with  minor  (988) 909 

MALA  IN  8E. 

as  affecting  contract  (761) 545 

MALA  QUIA  PBOHIBITA. 

as  affecting  contract  (761) 545 

MANDATE. 

to  receive  payment  (795) 586 

defined  (941) 847 

in  Boman  Law  (941) 848 

differs  from  negotiorum  geetio  (941) 848 

differs  from  mere  advice  (941) 848 

when  inferred  (942) 848 

Pothier  on  (942) 849 

for  whose  benefit  given  (943) 849 

action  on  fraudulent  (943) 849 

credit  of  third  party  and  (943)                          849 

action  for  indemnity  on  (943) 850 
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capacity  to  give  (944) 850 

delegation  of,  by  curaior  ad  Uiem  (944) 850 

by  partner,  after  disrolution  (944) 850 

lawful  subjects  of  (945) 850 

unlawful  (945)  .        ...        - 850 

performance  of,  by  agent  (968) 869 

direct  action  of  (965) 872 

liability  for  negligence  in  (966) 874 

contrary  action  of  (968) 877 

revocation  of  (975) 889 

revocation  of  general  (975) 891 

See  AoENOY ;  Agbkt  ;  Authoeity  ;   Prinoipal  ;  Actio 
MAin)ATi  DiBBorrA;  Aono  MAin)ATi  Contearia. 

HABINE  AQENOY. 

the  master  as  agent  (949) 855 

actio  exercitoria  (949) 855 

bottomry  bonds  (950) 856 

See  Master  of  Yxbsxl. 

MABBIAGE. 

restraint  of  (766) 552 

under  threats  (789) 578 

children  of  first  (1017) 951 

MASTEE  AND  SERVANT. 

wages  and  salary  (904) 793 

yearly  service  (902) 792 

notice  to  quit  (912) 808 

damages  for  dismissal  (912) 809 

misconduct  of  servant  (912) 811 

completion  of  service  (912) 811 

servant's  refusal  to  work  (912) 811 

reduction  of  wages  (912) 811 

lawful  excuse  for  absence  (912) 812 

female  servant  marrying  (912) 812 

absence  through  illness  (912) 812 

employer  preventing  service  (912) 813 

special  services  (912) 813 

State  interference  with  work  (912) 813 

torts  of  servant  (973) 887 

See  Aoenoy;  Letting  and  Hirino;  Wages. 

MASTER  OF  VESSEL. 

contract  of  service  (905) 793 

Cape  Law  (905) 793 

Natal  Law  (905) 794 

right  of ,  to  freight  (905) 794 

liabiHty  of ,  to  freighter  (905) 794 
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general  liabiHty  (905) lU 

sale  of  cargo  by  (905) 7W 

I088  without  negligence  (905) 794 

unloading  of  vessel  (905) 791 

right  of  retention  (905) 795 

right  to  discharge  crew  (906) 795 

as  agent  (949) 855 

powers  of  (949) 855 

differs  from  other  agents  (949) 855 

may  effect  bottomry  (950) 856 

duty  in  case  of  wreck  (951) 857 

power  to  sell  cargo  (951) 857 

incidental  authority  of  (958) 863 

degree  of  diligence  of  (962) S69 

responsibility  of,  for  loss  (962) 869 

negligence  of  (970) 884 

personal  liability  of  (1078) 1015 

See  Aoekcy;  Aobnt;  Cbbw. 

MATTEB  OP  CONTRACT, 

general  rules  (746) 524 

UfATTTlirfl 

conditio  praepositionis  servanda  est  {954i) J>o9 

consilii  nmi  fraudiderUi  ntdla  oUigatic  est  {9^1)         .         .         .     .  iS48 

culpa  lata  dolo  aequiparatur  (842) 680 

dies  interpellat  pro  homine  (812,  862)        ....  612,  726 

dolus  cum  dolo  compensandus  est  (781) 568 

ex  nudopado  non  oritur  actio  (754,  756)  ....  536,  538 

expressio  unttM  est  exdusio  alterius  (844) 687 

eocpressum  facit  cessare  taciium  (fi^b) 861 

.  huur  goat  vddr  hoop  (909,  913) 804,  817 

impotentia  excusat  legem  (837) 664 

in  pari  delicto  potior  est  conditio  possidentis  aut  de/endentis  (963, 

967,  1070) 870,  875,  1011 

lex  non  cogit  ad  impossihilia  (837) 664 

mobilia  non  hahent  sequekLm  (999) 926 

neminem  aequum  at  cum  alterius  damiw  locupletari  (795) .         .     .  584 
nemo  cum  alterius  detrimento  loctipletari  potest  (S91)      •         .         .778 

nemo  potest  praease  cogi  ad  factum  (S4tO) 676 

non  videntur  qui  errant  consentire  (776) 562 

omnis  raiihahitio  retroirahittir  et  mandato  priori  aequiparatur  (750, 

967) 530,875 

paria  ddicta  mutud  pensaUone  tolluntur  (781)        ....  568 
periculum  rei  venditae  sed  non  traditae  est  emtoris  (878)    . 
plus  valet  quod  agitur  guam  quod  simulate  ooncipitur  (843)    . 
pretium  in  numeratd  pecunid  consistere  debet  (854)     . 
quicquid  solvitur,  solvit  ur  ad  modum  solventis  (802) 
(     52     ) 
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qui  /acii  per  cHium  facit  per  se  (939,  973) ....          846,  887 
qui  prior  est  tempore  potior  est  Jure  (1032,  1033,  1034,  1035) .        .  965, 

966,  967,  968 

quieque  juri  pro  $e  introdu^io  renunciare  potest  (1S2)        .        .     .  569 
quum  par  delictum  est  duorum  semper  oneratur  petitor  et  melior 

habetur  possessoris  causa  (767) 552 

res  inter  alias  acta  aUeri  necprodest  nee  nocet  (823)        .         .         .  635 

respondeat  superior  (970) 883 

res  tanti  vdleat,  quanti  vendi  potest  (H5-i) 714 

semper  qui  non  prohibet  pro  se  intervenire,  mamlare  creditur  (942, 

957) 849,863 

spoliatus  ante  omnia  restituendus  est  (826) 639 

ubi  jus  ibi  remedium  {913) 817 

verba  fortius  accipiuntur  contra  proferentem  {955) ,        ,        .        .  861 
See  Vol.  I. 

MEfiGEB. 

of  joint  obligations  (740) 516 

when  it  takes  place  (831)              . ' 649 

suretyship  and  (831) 649 

joint  obligations  and  (831) 650 

accessory  obligations  and  (831) 650 

joint  creditors  and  (831) 651 

Treasury  as  creditor  (831) 652 

terminates  suretyship  (994) 917 

MEBX. 

a  requisite  of  sale  (850) 697 

deBned  (851) 698 

against  public  policy  (851) 698 

annuities  (851) 698 

produce  (851) 698 

a  spes  (851) 699 

ownerdiip  of  (851) 699 

res  aliena  {S6l) 699 

fideicommissum  (851) 700 

stolen  property  (851) 701 

res  litigiosa  (851) 703 

census  {S5l) 703 

See  Sale. 

MINOB. 

capacity  to  contract  (749) 528 

emancipation  (749) 529 

novation  by  (817) 626 

compromise  for,  by  father  (821) 631 

restitutio  in  integrum  to  (848) 692 

as  surety  with  major  (988) 909 

surety  for  unauthorised  (993) 915 

mortgage  of  property  of  (1003) 931 
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tacit  hypothec  of  (1014) 946 

absence  from  Colony  (1014) 947 

bom  of  first  marriage  (1017) 951 

money  lent  to  (1047) 983 

donation  to  (1085)  .        . 1022 

MISBEPEESENTATION. 

innocent,  by  agent  (968) 879 

See  Fbatjd. 

lOSTAEE. 

species  of  (771) 556 

what  it  includes  (771) 556 

defined  (771) 556 

views  of  Butch  commentators  (772) 556 

Ust  of  authorities  (772) 557 

condtdio  indehiti  for  (772,  774) 557,  560 

ignorance  of  law  (773) 557 

of  fact,  species  of  (774) 560 

burden  of  proof  (774) 560 

want  of  agreement  (775) 560 

basis  of  doctrine  (776) 562 

Pothier's  views  (776) 562—^63 

payment  of  travelling  allowance  (776) 563 

in  purchase  and  sale  (853) 711 

MOBA. 

of  joint  debtor  (740) 516 

interest  due  for  (811) 611 

judicial,  when  it  begins  (811) 611 

extra-judicial,  liability  for  (811) 611 

defined  (812) 612 

ex  pereona  (812) 612 

ca;re(812) 612 

maxim  relating  to  (812) 612 

who  are  in  legal  (812) 612 

exceptions  (812) 613 

effect  of  novation  on  (817) 627 

in  commodatum  (1055) 994 

See  Interest. 

MOETGAGR 

registration  necessary  (742) 519 

interest  on  Transvaal  (813) 617 

compromise  as  to  (819) 630 

defined  (996) 921 

distingidshed  from  pledge  (996) 921 

divisions  of  (997) 922 

general,  defined  (997) 922 

special,  defined  (997) 92*2 
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what,  indudes  (997) 922 

right  to yrwdii^  under  (997) 923 

burning  of  house  subject  to  (997) 923 

general,  what  it  includes  (998) 923 

execution  of,  Boman  Law  (999) 923 

execution  of,  Bomau-Dutch  Law  (999) 923 

oases  on  registration  of  (999) 927 

effect  of  special,  on  immovables  (1000) 927 

against  eviction  (1002) 929 

lex  commissoria  in  (1002) 930 

leave  of  Court  for  (1003) 931 

of  minor's  property  (1003) 931 

by  woman  (1003) 931 

fraudulent  (1003) 932 

preference  of  (1029) 963 

hours  of  registration  of  (1033) 966 

procedure  on  (1036—1041) 968—973 

cession  of  (1036) 908 

right  to  sell  subject  of  (1037) 969 

judgment  necessary  on  (1038) 969 

property  of,  declared  executable  (1038) 970 

practice  as  to  judgment  on  (1038) 970 

publicationof  sale  of  (1039) 972 

sale  of,  set  aside  (1040) 972 

rules  as  to  execution  on  (1040) 972 

property  of,  sold  by  auction  (1041) 972 

rights  of  mortgagor  or  pledgor  (1042) 973 

termination  of  (1043) 975 

cancellation  of  (1044) 977 

See  Hypothecation  ;  Hypothbcs  ;  Oekeral  Moutoaqb  ; 
Special  Mobtoaqb. 

MORTGAGEE. 

right  of,  to  rent  (997) 923 

right  of,  to  accessions  (997) 923 

claim  of  (1000) 927 

rights  of,  in  general  (1025) 958 

action  in  rem  of  (1025) 958 

splitting  of  claim  by  (1025) 959 

Bingidus  in  $olidum  (1025) 959 

in  what  action  liable  (1042) 973 

liable  for  negligence  (1042) 973 

liability  of,  for  accident  (1042) 974 

See  Mobtoaoe  ;  Mortoaoor. 

MOETGAQOE. 

rights  of  (1042) 973 

hM  actio  pignoraiitia  (l(H2) 973 

See  Mobtoaoe;  Mobtgaobe. 
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MUNICIPALITY.  page 

hypothec  of  (1012) 944 

rates  and  taxes  dae  to  (1012) 944 

administrators  of  (1012) 945 

See  Tacit  Hypotiieo. 

MUTUUM. 

defined  (1046) 981 

with  what  concerned  (1046) 981 

a  real  contract  (1046) 981 

requisites  for  (1046) 981 

conetitutum  possessorium  and  (1046) 982 

traditiofida  and  (1046) 982 

who  may  enter  into  (1047) 983 

who  may  accept  (1047) 983 

minor  bound  by  (1047) 983 

risk  relating  to  (1048) 983 

action  on  (1048) 983 

of  money  of  third  party  (1048) 983 

negotiable  instrument  and  (1048) 983 

invalid  obligation  attached  to  (1048) 983 

heirs  to  debtor  on  (1048) 983 

claim  in  action  on  (1048) 983 

borrower's  liability  on  (1048) 984 

time  for  repayment  in  (1048) 984 

mode  of  repayment  in  (1048) 984 

locus  coniracttis  in  (1048) 984 

proof  of  (1048) 984 

excqitio  non  numeratae  pecuniae  {IQ4S) 985 

prescription  of  exceptio  (1049) 985 

renunciation  of  exceptio  (1050) 986 

differs  from  deposit  (1051) 987 

differs  from  commodatum  (1054) 992 

See  Bailment  ;  Condiotio  bx  Mxjtuo. 

N. 
NAASTING. 

See  Jus  Eetractus. 

NAHUUB. 

See  Letting  and  Hiring. 

NATAL. 

Ord.  2,  1846 :  registration  (999) 926 

Law  4,  1870 :  patents  (872) 739 

Law  19,  1872  :  registration  (999) 926 

Law  16»  1875 :  registration  (999) 926 

Law  23,  1875 :  wages  of  crew  (906) 795 

Law  23,  1875 :  master  and  crew  (905) 794 

Law  11,  1884 :  carriers'  liability  (1063) 1003 
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Law  19,  1884:  registration  (999) 926 

Law  4,  1885 :  trade  marks  (872)      .        .        .        .        .        .     .  739 

Act  22,  1895:  pawnbroking  (1057) 996 

Act  17,  1897:  copyright  (872) 739 

Act  38,  1899:  vacant  inheritance  (832)     .            ....  656 

Bills  of  Exchange  Law :  joint  debtors  (740)    .        .        .        .     .  517 

Bills  of  Exchange  Law :  waiyer  (814) 620 

Bills  of  Exchange  Law :  damages  on  dishonour  (842)             .    .  683 

legal  rate  of  interest  (807) 604 

magistrate's  jurisdiction  as  to  set-off  (827) 642 

XATUEAL  OBLIGATIONS. 

definition  (733) 504 

when  enforceable  (733) 505 

when  not  enforceable  (733) 505 

suretyship  for  (983) 899 

benefit  of  excussion  on  (986) 905 

when  no  recoyery  on  (10G5) 1006 

NEGLIGENCE. 

gross,  and  fraud  (842) 680 

and  actio  mandati  direcUt  (965) 873 

of  agent  (970) 883 

in  actio pignoratitia  (1042) 973 

and  mortgaged  property  (1042)     ....                .        .  974 

NEQOTIORUM  QE8TI0. 

differs  from  mandate  (941) 848 

of  surety  (991) 914 

a  quasi-contractual  obligation  (1064) 1005 

when  it  arises  (1080) 1017 

how  classified  (1080) 1017 

requisites  for  (1080) 1017 

in  judicial  transaction  (1080) 1017 

direct  action  on  (1081) 1018 

direct  action,  in  whose  favour  (1081) 1018 

direct  action,  against  whom  (1081) 1018 

direct  action,  what  it  claims  (1081) 1018 

degree  of  diligence  in  (1081) 1018 

contrary  action  on  (1082) 1018 

contrary  action  on,  in  whose  favour  (1082) 1018 

contrary  action  on,  daim  in  (1082) 1019 

See  Agency. 

NOMINATE  CONTEACTT. 

defined  (736) 509 

origin  (736) 509 

NON  COMPOS  MENTIS, 

definition  (853) 709 

lof  persons  who  ai-e  (853) 709 
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89t  EZOEFTIO  NOK  NUMXaATAX  Pboukiae. 

KOTABIAL  LEASE. 

in  Transvaal  (742) 520 

NOnCE. 

of  excussion  (987) 906 

See  Ejectment. 

NOVATION. 

effect  on  joint  liabilities  of  (740) 515 

of  nudum  pactum  (758) 542 

as  discharge  of  contract  (816) 622 

necessary,  defined  (816) 622 

voluntary,  defined  (816) 622 

voluntary,  classes  of  (816) 622 

tii  <;xrc?€  (816) 622 

tacit  (816) 628 

by  compromise  (816) 624 

conditional  (816) 626 

who  capable  of  (817) 626 

by  minor  (817) 626 

by  curator  (817) 626 

by  guardian  (817) 626 

by  agent  (817) 626 

debts  capable  of  (817) 627 

effect  of  (817) 627 

terminates  suretyship  (994) 918 

See  Delegation. 

NUDUM  PACTUM. 

how  classed  (733) 505 

formless  contracts  (734) 607 

definition  (755) 537 

action  on  (756) 537 

contracts  ftonae^CT*  (756) 538 

contracts  striHi  juris  (756) 538 

Eoman  Law  (765,  756) 537,  538 

Eoman-Dutch  Law  (756) 538 

defence  based  on  (758) 538 

compromise  as  to  (822) 633 

Sw  Cause;  Consideration. 


0. 
OBLIGATIONS. 

definition  of  Pandects  (732) 503 

must  be  necessitas  for  (732) 503 

natural  and  civil  (732) 504 

when  formless  (734) 506 
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when  formal  (734) 506 

divisible,  and  penalty  (839) 672 

quasi-contractual  (1064) 1006 

See  Contract. 

OPFBE. 

acceptance  of  (748) 526 

withdrawal  of  (748) 527 

See  AOCEPTANOB. 

ORAL  CONTBACT. 

embodied  in  written  contract  (744) 521 

See  Vbebal  Contract. 

ORANGE  RIVER  COLONY. 

Stat  Book,  c.  57 :  registration  (899) 781 

Stat  Book,  c.  67  :  disclosure  of  principals  (852)  .    .  706 

Stat  Book,  c.  112  :  patents  (872) 739 

Stat  Book,  c.  113 :  trade  marks  (872) 739 

Law  13, 1893 :  trade  marks  (872) 739 

hypothec  on  mining  claims  (1023) 958 

OWNERSHIP. 

transferred  by  payment  (799) 590 

See  Vol.  L 


P. 

FACT. 

definition  (734) 507 

distinguished  from  contract  (734) 507 

interpretation  of  (843) 685 

See  Nudum  Pactum. 

FACTUM  ANTICHRESEOS. 

and  tender  (832) 655 

defined  (1002) !  930 

rights  under  (1002) 930 

FACTUM  DE  NON  FETENDO. 

as  ground  of  defence  (758) 542 

in  Roman  Law  (758) 542 

rights  to  inheritance  (763) 549 

See  Nudum  Pactum. 

FARATE  EXECUTION. 

on  sale  of  right  of  action  (871) 737 

legal  process  necessary  (871) 737 

agreement  for  (871) 737 

rights  of  parties  to  (871) 737 

and  tacit  relocation  (902) 792 
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PARTICULAR  CONTRACTS.  page 

purchase  and  sale  (850— 897) 697—778 

letting  and  hiring  (898—916) 77^—820 

partnership  (917— 938) 821—843 

agency  (039— 979) 844—893 

bottomry  (950) 856 

suretyship  (890— 994) 894—920 

hypothecation  (995— 1044) 921—978 

bailment  (1045— 1063) 979—1004 

mutuum  (1046—1050) 981—987 

deposit  (1051— 1053) 987—991 

commorfo^Mw  (1054— 1056)    ....*..    992—995 

pawn  (1057) 995—996 

of  innkeeper  (1058— 1061) 997—1002 

of  stablekeeper  (1062) 1002 

of  carrier  (1063) 1002—1004 

PARTNER. 

compromise  by  (823) 635 

who  may  be  a  (918) 821 

actions  by  and  against  (923) 826 

degree  of  diligence  of  (923) 827 

claim  for  account  by  (923) 827 

contract  by  managing  (923) 829 

authority  of,  to  bind  firm  (923) 830 

authority  of,  by  custom  (923) 830 

daim  for  excess  paid  to  (924) 830 

liability  of,  for  interest  (924) 830 

daim  by,  to  use  property  (924) 830 

beneficium  competeniiae  of  (925) 831 

benefit  of  division  (926) 831 

insolvency  of  (926) 832 

en  commandite  (921) 832 

liability  of,  en  commandite  (927) 832 

anonymous  (928) 832 

liability  of,  to  third  party  (930) 835 

petition  for  sequestration  by  (930) 835 

action  by  managing  (930) 835 

how  bound  to  third  party  (932) 836 

liability  of,  in  $olidum  (932) 837 

private  contract  of  managing  (932) 837 

transfer  of  liability  by  (933) 838 

death  of  (934) 838 

renouncing  partnership  (935) 839 

liable  after  dissolution  (986) 841 

notice  of  retirement  by  (936) 841 

completion  of  business  by  (937) 842 

insolvency  of  (937) 842 

rights  of,  on  dissolution  (938) 842 
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disappearance  of  (938) 843 

distribution  of  property  to  (938) 843 

power  given  by,  after  dissolution  (944) 850 

as  an  agent  (948) 854 

See  Actio  pro  Socio  ;  Partnershit. 

PAETNEESHIP. 

change  of  persona  of  (750) 530 

the  contract  (917) 821 

defined  (917) B21 

what  is  not  a  (917) 821 

who  may  enter  into  (918) 821 

conditions  of  (918) 821 

object  of  (918) 821 

express  or  implied  (918) 822 

essentials  of  (918) 822 

intention  necessary  for  (918) 822 

proof  of  (918) 822 

what  express,  includes  (918) 822 

pubUc  and  private  (919) 823 

universal,  defined  (919) 823 

unconditional  (920) 824 

particular  (920) 824 

purchase  with  funds  of  (920) 824 

transfer  of  property  to  (921) 826 

what  is  a  lawful  (922) 825 

in  crime  (922) 825 

leonine  (922) 825 

profit  and  loss  agreements  in  (922) 825 

contributions  to  (922) 825 

limited  liability  in  (922) 826 

liabilities  of  partners  inter  $e  (923) 826 

actio  pro  socio  (923) 826 

actio  coinmuni  dividundo  (923) 827 

degree  of  partner's  diligence  (923) 827 

claim  for  account  (923) 827 

claim  for  profits  (923) 828 

claim  to  share  loss  (923) 828 

negligence  in  (923) 828 

contract  by  managing  partner  (923) 829 

societatis  nomine  ac  intuitu  cvntrahens  (923) 829 

bill  drawn  in  name  of  (923) 830 

authority  by  custom  (923) 830 

heneficium  competentiae  (925) 831 

benefit  of  division  (926) 831 

en  commandite  (927) 832 

validity  of,  en  commandite  (027) 832 

anonymous  (928) 832 
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when  en  oommandite  (928) 833 

when  ^onymous  (928) 833 

change  in  constitution  (929) 834 

liability  of  partners  to  third  parties  (930) 835 

mode  of  suing  (930) 835 

acknowledgment  of  debt  by  (930) 835 

mode  of  suing  on  (930) 835 

Cape  Law  as  to  action  of  (930) 835 

actions  against  (931) 835 

domicile  of  (931) 835 

in  various  places  (931) 835 

service  on  (931) 835 

jurisdiction  against  (931) 836 

debt  contracted  by  (932) 836 

how  bound  (932) 836 

terms  of,  and  liability  (932) 837 

change  in  membership  (933) 837 

termination  of  (934) 838 

death  terminates  (934) 838 

continued  after  death  (934) 838 

dissolved  by  renunciation  (935) 839 

mode  of  renouncing  (935) 839 

for  fixed  period  (935) 840 

who  may  renoimce  (936) 840 

requirements  of  renunciation  (936) 841 

notice  of  renunciation  (936) 841 

liability  after  dissolution  (936) 841 

business  of,  completion  of  (937) 842 

insolvency  of  (937) 842 

revival  of  insolvent  (937) 842 

division  upon  dissolution  (938) 842 

appointment  of  receiver  (938) 842 

duties  of  receiver  (938)    .        . 842 

inspection  of  books  of  (938) 843 

consent  to  liquidation  of  (938) 843 

disappearance  of  paitner  (938) 843 

distribution  of  property  (938) 843 

See  Actio  pro  Socio  ;  Partner. 

PATENT  EIGHTS. 

origin  of  (872) 738 

sale  of  (872) 738 

cases  on  (872) 739 

Cape  Law  (872) 739 

Natal  Law  (872) 789 

O.  R  C.  Law  (872) 739 

Transvaal  Law  (872) 739 

PAWN. 

a  species  of  pledge  (1057)         .        . 995 
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i-elease  of  aubjeot  ol  (1057) 995 

in  Transvaal  Law  (1057) 996 

in  Cape  liaw  (1057) 996 

in  Natal  Law  (1057) 996 

See  Bailment. 

PAWNBROKEIL 

under  Eoman-Dutch  Law  (1057) 995 

under  Transvaal  Law  (1057) 996 

under  Cape  Law  (1057) 996 

under  Natal  Law  (1057) 996 

See  Pawn. 

PAYMENT. 

by  co-principal  debtor  (740) 516 

a  performance  of  contract  (793) 581 

what  it  includes  (793) 581 

in  special  sense  (794)        .        .        . 581 

by  whom  made  (794) 581 

by  a  third  party  (794) 581 

who  cannot  make  (794) 582 

by  a  minor  (794) 582 

who  must  make  (794) 582 

by  joint  owner  (794) 582 

when  invalid  (794) 582 

pleaof  (794) 583 

admission  of  (794) 583 

to  whom  made  (795) 583 

to  creditor's  heir  (795) 583 

to  assumed  creditor  (795) 583 

to  unemandpated  minor  (795) 584 

equal  to  undue  preference  (795) 584 

to  special  agent  (795) 585 

to  pretended  creditor  (795) 585 

to  sheriff  (795) 585 

to  guardian  (795) 586 

to  curator  (795) 586 

to  husband  (795) 586 

adject i  solutioni  (795) 586 

substituted  (795) 586 

application  of  (796) 587 

conditions  of  valid  (796) 587 

Uy  keresfiduciart'M  {196) 587 

competing  claims  to  (796) 587 

to  holder  of  liquid  document  (796) 588 

under  vi$  major  (796) 588 

what  must  be  paid  (797) 588 

of  specific  thing  (797) 588 

in  the  alternative  (797) 588 
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loss  of  subject  of,  by  jnora  (797) 589 

choioe  of  debtor  as  to  subject  of  (797) 689 

by  instalments  (797) 589 

of  immovable  property  (798) 589 

how  validated  (799) 590 

transfers  ownership  in  thing  paid  (799) 590 

subsequent  validity  of  (799) 590 

of  creditor's  own  property  (799) 590 

condition  of  subject  of  (799) 591 

where  made  (800) 591 

at  unspecified  place  (800) 591 

at  debtor's  house  (800) 592 

time  of  (801) 592 

fulfihnent  of  conditions  of  (801) 592 

at  particular  date  (801) 593 

appropriation  of  (802) 593 

effect  of  (803) 596 

mode  of  discharge  by  (803) 597 

exceptio  cedendarum  actionum  (803) 597 

supra  protest  (803) 597 

cession  after  (803) 597 

when,  no  discharge  (803) 598 

presimiption  of  previous  (803) 598 

production  of  receipts  of  (803) 598 

mode  of  proving  (804) 599 

effect  of  receipt  (804) 599 

exceptio  non  numeratfie  pecuniae  (804) 599 

of  interest  fulfib  contract  (805) 599 

donation  as  (1084) 1021 

See  Intebbst. 

PAYMENT  SUPJiA  PROTEST. 
See  Payment. 

PENALTY. 

difference  between,  and  interest  (805) 600 

set-off  affecting  (825) 636 

rules  as  to  (838) 668 

accessory  obligation  (838) 668 

when  valid  (838) 668 

consequence  of  nullit>'  (838) 668 

its  nature  (838) 669 

exceeding  actual  damages  (838) 669 

imconditional  agreement  for  (838) 669 

in  liquid  claims  (838) 669 

in  illiquid  claims  (838) 669 

proof  of  damages  (838) 670 

and  general  defences  (838) 671 

and  performance  (838) 671 

(    64     ) 


INDEX  TO  VOL.   II. 

PENALTY— con^inwcrf.  ta^gb 

when  liability  arises  (839) «72 

judicial  demand  lor  (839) 672 

how  default  fixed  (839) 672 

divisible  contract  (839) 672 

proportionate  payment  of  (839) 672 

contract  of  service  (839) 673 

surety  for  (983) 8^8 

PERFOBMANCE. 

by  way  of  tender  (832) 653 

in  locatio  opens  facieudi  (907) "7^ 

PERICULmf. 

defined  (878) 746 

See  Risks  and  Benefits. 

PERMUTATIO. 

an  innominate  contract  (736) 509 

See  Innominate  Conteact. 

PER  PROCURATION. 

See  Agent  ;  Authority. 

PERSONA. 

definition  of  (750) 530 

contract  of  artificial  (750) 530 

PIQNUS  LEGALE. 

defined  (1005) »34 

BXid  piffHUB  praetorium  (1005) 935 

preference  of  (1029) 964 

See    Legal    Hypothec;    Pignus    Pkaetokium;    Tacit 
Hypothec. 

PIGNCS  PRAETORIUM. 

defined  (1005) 935 

QxA  pi(jnu8  legale  iX^iOb) 935 

how  made  preferent  (1005) 935 

arrest  and  (1005) 935 

of  several  creditors  (1005) 935 

preference  of  (1029) 964 

before  notarial  pledge  (1029) 964 

See  Preference;  Tacit  Hypothec. 

PLACE. 

whether,  an  essential  of  contract  (752) 532 

of  payment  (800) 591 

locaiio  operis  facietidH^l) 799 

PLEA. 

of  set-off,  when  made  (825) 637 

as  to  ownership,  by  lessee  (916) 820 

benefit  of  excussion  (984) 902 

non  numeratae  pecuniae  {\0i%) 985 
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set-off  releasing  (825) 636 

defined  (996) 921 

distinguished  from  mortgage  (996) 921 

registration  of  (999) 925 

what  is  a  valid  (999) 925 

without  delivery  (999) 925 

purchaser's  knowledge  of  (999) 926 

against  eviction  (1002) 929 

of  res  aliena  (1004) 933 

action  in  rem  on  (1025) 958 

preference  of  (1029) 964 

valid,  goes  before  tacit  mortgage  (1029) 964 

notarial,  follows  j)njruti«|ira«fonum(  1029) 964 

actio  pignoratitia  on  (\0ii2) 973 

termination  of  (1043) 975 

pawn  a  species  of  (1057) 995 

Ste  Hypothecation;  Hypothecs;  Pawn. 

PLEDGER 

daim  of  (1000) 927 

actio  pignoratitia  against  (1042) 973 

See  Pledge. 

POWEB  OF  ATTORNEY. 

what  it  is  (952) 857 

general  or  special  (952) 857 

construction  of  (952) 857 

to  sue  for  ejectment  (952) 857 

to  pass  transfer  (952) 858 

by  wife  to  husband  (952) 858 

scope  and  extent  of  (954) S59,  860 

coupled  with  an  interest  (964) 871 

irrevocably  and  in  rem  auam  (964) 871 

when  irrevocable  (975) 890 

revocation  of,  when  implied  (975) 891 

See  Agency;  Agent;  Authoeity. 

PEECAEIUM. 

and  commocUUum  (1054) 993 

defined  (1054) 993 

PEEFEEENCE. 

payment  equal  to  imdue  (795) 584 

oi  pignus  praetoritim  (1005) 935 

of  landlord's  Hen  (1009,  1029) 940,  964 

of  State  or  Treasury  (1011) 942 

for  dowry  (1015) 947 

for  wages  (1019,  1029) 953,  964 

of  legal  practitioner  (1022) 956 

of  partner  (1024) 958 
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order  of  (1026) 960 

decision  as  to  (1026) 960 

place  for  settling  (1026) 961 

distribution  according  to  (1027) 961 

for  vindication  (1027) 961 

for  stolen  property  (1027) 961 

of  bare  owner  (1027) 961 

purchase  for  principal  (1027) 962 

deposits  with  bank  (1027) .962 

general  costs  of  distribution  (1028) .963 

sequestration  costs  (1028) 963 

special  hypothecs  (1029) 963 

iorjiia  retentionU  (1029) 963 

funeral  expenses  (1029) 964 

general  mortgages  (1030) 965 

unsecured  debts  (1031) 965 

rules  relating  to  (1032) 965 

in  chronological  order  (1032) 965 

in  execution  sale  (1032) 966 

for  interest  (1032) 966 

hour  of  mortgage  (1033) 966 

conditional  hypothecation  (1034) 967 

on  mortgage  of  re»  ah'ma  (1035) 967 

rvile  qui  prior  est  Umj'ore  {l032-'\036)     ....         965—968 
See  Hypothbcation;  Hypothecs;  Lien;  Tacit  HYPOTHEa 

PEESCRIPTION. 

joint  obligations  (740) 516 

actio  doli  (785) 571 

actio  quod  inetus  causd  (791) 580 

restitutio  in  integrum  (845) 690 

right  of  redemption  (863) 727 

actio  redhihitoria  (891) 766 

actio  quanti  minoris  (892) 768 

exceptio  non  numeratae  pecuniae  (1049) 985 

See  Vol.  L 

PRESUMPTION. 

as  to  intimidation  (790) 579 

as  to  set-off  (825) 637,  638 

in  case  of  resale  (863) 727 

no,  as  to  agent's  authority  (954) 859,  860 

as  to  benefit  of  division  (988) 909 

as  to  donations  (1084) 1021 

as  to  doncUio  inter  vivos  (1092) 1032 

See  PKESTJMPTIOXS. 

PEESUMPTIONS. 

when  applied  (844) 688 

definition  (844) 688 
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juris  etde  jure  (Si4) 688 

>n«(844) 688 

/ac<t(844) 688 

See  Presumption;  Intbbpbxtation  of  Coxiract. 

PEETIUM. 

a  requisite  of  sale  (850) 697 

See  Price. 

PEICE. 

a  requisite  of  sale  (850) 697 

in  what  it  consists  (854) 713 

how  ascertained  (854) 713 

fixed  by  third  party  (854) 714 

and  laesio  enormis  (854) 714 

its  three  requisites  (854) 714 

payment  of,  and  suspensive  condition  (862) 725 

restoration  of,  on  resale  (863) 727 

See  Laesio  Enormis. 

PRINCIPAL. 

giving  unlawful  mandate  (945) 850 

and  factor  (946) 851 

and  broker  (946) 851 

and  auctioneer  (946) 852 

when  bound  by  broker  (946) 852 

rights  on  factor's  insolvency  (946) 853 

bound  by  written  authority  (955) 861 

bound  by  declarations  (955) 861 

deduction  of  tacit  consent  of  (957) 863 

how  bound  by  general  agent  (959) 865 

how  bound  by  special  agent  (959) 865 

how  bound  by  written  contract  (960) 866 

when  boimd  by  agent  (961) 867 

whennot  bound  by  agent  (961) 867 

agent's  interest  adverse  to  (964) 871 

actions  by  and  against  (965) 872 

actions  by  (965) 872 

actio  mandati  directa  of  (965) 872 

ratification  by  (967) 875 

actions  against  (968) 877 

liable  for  wrongful  act  of  agent  (970) 883 

agent  as  only  known  (971) 885 

agent  dealt  with  as  (971) 885 

relations  of,  to  third  persons  (972) 886 

liability  of,  to  third  persons  (972) 886 

liability  of  shipowner  as  (972) 886 

liability  of,  for  contract  in  agent's  name  (972) 886 

on  what  liability  of,  based  (973) 887 

liable  for  agent's  tort  (973) 887 
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Biiing  on  agent's  contract  (974) 889 

death  of  (975,  978) 889,  892 

revocationof  agency  by  (975) 889 

change  of  status  of  (977) 892 

bankruptcy  of  (997)      ..:......    892 

See  Agency;  Agent;  Authority;  M.vxdai'e. 

PEINCIPAL  AND  AGENT. 

See  Agency;  Agent;  Principal. 

PRINCIPAL  AND  SUBETY. 
See  Surety;  Suretyship. 

PRIVILEGE. 

cession  of,  illegal  (872) 738 

See  Vol.  I. 

PRIVILEGED  DEBT. 

preference  of  (1029) 964 

See  Preference. 

PRIVITY. 

an  essential  of  contract  (751) 530 

rights  of  third  parties  (751) 531 

rule  of  English  Law  (751) 531 

PROOURATOR. 

fraud  of  (781) 568 

PROCURATOR  IN  HEM  SUAM. 

See  Agency;  Power  of  Attorney. 

PRODIGAL. 

capacity  of,  to  contract  (749) 528 

restitutio  in  integrum  to  (848) 692 

See  Vol.  I. 

PROOF. 

in  actio  doli  (783) 570 

of  fraudulent  omission  (783) 570 

of  delegation  (818) 628 

of  cession  of  action  (877) 744 

solvency  of  sureties  (988) 908 

of  WM<MMm  (1048) 984 

in  actio  commodati  directa  (1055) 994 

negligence  of  carrier  (1063) 1004 

m  condictio  h^hiti  {lOm) 1009 

See  Evidence. 

PRO-TUTOR 

hypothec  over  (1014) 946 

in  Cape  Colony  (1014) 946 

See  Tacit  Hypothec;  and  Vol.  I. 

PROVISIONAL  SENTENCE. 

security  de  restituendo  (796) 588 
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(1)  the  oontraot  (850) 697 

nature  of  the  contract  (850) 697 

Eoman  Law  definition  (850) 697 

requisites  of  sale  (850) 697 

merx  {S61) 698 

against  public  policy  (851) 698 

annuities  (851) 698 

produce  (851) 698 

of  re$  aliena  (861) 699 

oi  fideicommisiwn  (851) 700 

prohibition  of  alienation  (851) 700 

of  stolen  property  (851) 701 

consensus  in  (852) ' 703 

disclosure  of  principal  at  auction  (852)    .        .        .        .        .    .  704 

palam  et  clam  (852) 705 

disclosure  of,  on  auction  (852) 705 

party  to,  not  sui  juris  (852) 706 

rules  as  to  agency  in  (852) 707 

rules  as  to,  in  drunkenness  (853) 708 — 710 

mistake  in  (853) 711 

price  in  (854) 713 

when  complete  (855) 714 

(2)  special  conditions :  a.  general  (856) 715 

conditions  of,  when  implied  (856) 715 

nature  of  special  conditions  (857) 716 

when  imlawful  (857) 717 

ambiguous  or  obscure  (858) 717 

(2)  special  conditions :  6.  competition  of  ofifera  (859,  860)     .     718,719 

(2)  special  conditions :  c.  lex  commissoria  (^Q\)       .        .        .    .  722 
resolutive  and  suspensive  conditions  (861,  862)    .                 .     723,  725 

when  interpellation  necessary  (862) 726 

agreement  for  resale  (863) 726 

jus  retractus :  1.  conventional  (864) 728 

jus  reiradus  :  2.  legal  (865) 728 

(3)  special  varieties  of  sale  :  a.  inheritances  (866)  .        .        .     .  729 

(3)  special  varieties  of  sale :  h.  rights  of  action  (870)  .        .        .     734 

(4)  risks  and  benefits  (878—883) 745—753 

(5)  remedies  of  the  buyer :  a.  the  action  for  delivery  (884 — 887) 

753—761 

(5)  remedies  of  the  buyer:  K  actions  on  warranty  (888 — 894) 

761—772 

(6)  the  remedy  of  the  seller  (895,  896)         ....    772—776 

(7)  rescission  of  sale  (897) 776—778 

See  Actio   Quanti   Minoris;    Actio   Eedhibttoria  ; 
Sale. 

PUECIHASEE. 

See  Purchase  and  Sale  ;  SaJjE. 
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QUASI-CONTRACTUAL  OBLIGATIONS.  page 

in  general  (1064) IO05 

defined  (1064) IOO5 

English  Law  equivalent  (1064) 1005 

how  they  arise  (1064) IOO5 

requisites  of  (1064) IOO5 

in  Boman  Law  (1064) 1005 

classified  (1064) IOO5 

c&ndidw  indebitHl065) 1000 

condictio  causd  daid  camd  nonsecutd  (1068) 1009 

condtctio  atM  cau$d  (1060) 1010 

cottdidio  ob  turpem  oauaam  (1010) ,  1011 

condictio /urtiva  (1071) 1011 

condictio  ex  Uge  (1071) 1012 

condictio  triticaria  (1071) 1012 

average  (1072— 1079) 1012—1017 

negotiorum  gestio  (1080—10^2) 1017—1019 

QUASI-DELICT. 

defined  (1059) 997 

in  Boman  Law  (1059) 99g 

QUrr-BENT. 

and  actio  locati  (911) 806 

See  Lbttino  and  HmiNO. 

B. 
BATK 

of  interest,  how  reckoned  (805) 600 

legal,  of  interest  (807) 602 

BATIPICATION. 

defence  of  (967) 875 

maxim  as  to  (967) 875 

circumstances  of  (967) 875 

effect  of  (967) 870 

when  implied  (967) 877 

See  Agency;  Ageni*. 

BECEIPT. 

effect  of  producing  (803) 598 

of  annual  payments  (803) 598 

a  proof  of  payment  (804) 599 

BECLAMATION. 

sale  with  suspensive  condition  (862) 725 

See  Saul 

BEDEMFnON. 

and  right  of  resale  (863) 727 

prescription  of  right  of  (863) 727 
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REDEMTOR.  page 

Bee  LooATio  Opbbis  Faciendl 

BEGISTBAB  OP  DEEDS. 

negligence  of  (999) 925 

liability  of,  for  damages  (999) 927 

See  Mobtgaqb;  Transfxb  Duty. 

EEGISTRATION. 

of  contract,  where  neceesary  (742) 519 

transfers  (742) 519 

antenuptial  contracts  (742) 519 

mortgages  (742) 519 

lease  in  Umgum  tempm  (742) 519 

general  mortgage  of  immovables  (999) 924 

general  mortgage  of  moyables  (999) 924 

Orphan  Chamber  debts  (999) 924 

tacit  hypothec  (999) 924 

bottomry  bonds  (999) 924 

pledge  of  movables  (999) 924 

kuUing-hrirf  (^) 924 

negligence  in  (999) 925 

Cape  Law  (999) 926 

Transvaal  Law  (999) 926 

Orange  Biver  Colony  Law  (999) 926 

Natal  Law  (999) 926 

cases  on  (999) 927 

of  cession  of  mortgage  (1036) 969 

See  Htpothegation;  Mobtgaoe. 

RELEASE. 

when  it  takes  place  (833) 658 

how  it  differs  from  receipt  (833) 658 

requisites  of  (833) 659 

by  whom  made  (833) 659 

to  whom  made  (833) 659 

no  formalities  for  (834) 659 

proof  of  (834) 659 

return  of  acknowledgment  as  (834) 660 

total  or  partial  (835) 660 

of  indivisible  thing  (835) 660 

of  co-prindpal  debtors  (835) 661 

effect  of  (836) 661 

of  surety  (836) 661 

of  principal  debtor  (836)      .        .       >, 661 

conditional  (836) 662 

EEMEDIES. 

penalty  (838— 839) 668—674 

specific  performance  (840—841) 674—678 
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damages  (841) 678—684 

when  applicable  (838) 668 

See  Penalty;  Spboifio  Pebforicance ;  Damages. 

EEMISSION  OP  BENT. 

iinpToductiyeness  of  land  (913) 815 

inundation  (913) 815 

hostile  incursion  (913) 815 

case  of  quit-rent  (913) 815 

Cape  Law  and  (913) 815 

war  and  unproductiveness  (913) 816 

express  contract  to  pay  (913) .816 

tortious  act  of  third  party  (913) 817 

property  rendered  valueless  (913) 817 

See  Beneficial  Occupation;  Rent. 

RENT. 

for  enjoyment  of  lease  (903) 793 

its  nature  (903) 793 

how  paid  (903) 793 

as  wages  (904) 793 

locatio  operis  faeiendi  {901) 796 

abated,  for  want  of  repair  (908) 800 

failure  to  pay,  for  two  years  (909) 803 

on  sale  of  leased  property  (909) 804 

huur  goat  vddrkoop  {910) 806 

claimed  by  adio  ^ocaii  (912) 808 

paid  by  third  party  (912) 808 

salary  analogous  to  (912) 809 

reasons  for  remitting  (913) 815 

unproductiveness  of  land  and  (913) 815 

inundation  and  (913) 815 

hostile  incursion  and  (913) 815 

Cape  Law  (913) 815 

double  payment  of  (914) 818 

mortgagee's  right  to  (997) 923 

See  Lease;  Letting  and  Hiring;  Remission  of  Rexi'. 

RENUNCIATION. 

of  Senatuaconsultwn  VeU^anum  (983) 897 

of  benefit  of  excussion  (985) 903 

of  benefit  of  division  (988) 909 

of  eondictio  iudthiti  (1066) 1009 

See  Benefit  op  Division  ;  Benefit  of  Excus.«ion. 
REPAIR. 

lessor's  duty  of  (908) 800 

want  of,  and  ejectment  (909) 803 

Su  Lease;  Letting  and  IIibixg. 
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agreement  for  (863) 726 

rights  of  parties  on  (863) 727 

and  actio  ex  vendito  (863) 727 

of  immovable  property  (863)    .                        727 

RES  ALIENA. 

sale  of  (851) 699 

mold  fide  sale  ot{S6l) 700 

indemnity  on  sale  of  (851) 700 

actio  enUi  and  (887) 759 

hypothecation  of  (1004) 933 

bequeathed  to  legatee  (1016) 949 

preference  on  mortgage  of  (1035) 967 

BESCISSION. 

for  fraud  (784) 571 

for  fear  (787) 574 

when  obtained  (845) 689 

nature  of  remedy  (845) 689 

suspensive  sale  (862) 725 

of  sale  generally  (897) 776 

See  BBsnTUTio  m  Inteoeitm. 

RESCISSION  OF  SALE. 

right  to  (897) 776 

mode  of  (897) 776 

by  consent  (897) 776 

on  laeeio  enormts  (897) .  776 

See  Laesio  Enobmis. 

BBS  INC0RP0RALE8, 

sale  of  (866) 729 

See  Vol.  L 

RES  INVECTA  ET  ILLATA, 

and  tacit  relocation  (902) 791 

removal  of  (908) 802 

See  Landlord's  Lien  ;  Lease  ;  Lettino  akd  Hmixo. 

RES  JUDICATA. 

compromise  affecting  (822) 632 

compromise  equal  to  (823) 633 

plea  of,  on  restitution  (845) 690 

RES  LITIQIOSA. 

sale  of  (851) 703 

no  hypothecation  of  (1004) 932 

RESOLUTIVE  CONDITION. 

sale  with  (861) 723 

when  seller  cannot  reclaim  (862> 725 

See  Lex  Commissoria. 
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for  mistake  of  law  (773) 558 

for  mistake  of  fact  (775) 561 

for  fear  (786) 574 

when  it  takes  place  (845) 689 

nature  of  remedy  (845) 689 

jurisdiction  for  (845) 689 

who  may  daim  (845) 689 

degree  of  proof  for  (845) 690 

judicial  discretion  in  (845) 690 

pleaof  re«yMdtcato  (845) 690 

period  of  prescription  (845) 690 

mode  of  restoration  (846) 690 

effectof  (846)       . 690 

impensae  voluptuariae  (846) 690 

construction  of  order  for  (846) 691 

judgment  pending  for  (846) 691 

lawful  causes  for  (847) 691 

against  judicial  proceeding  (847) 691 

case  of  absentee  (848) 692 

after  bar  of  plea  (849) 693 

after  execution  (849) 69:$ 

after  judgment  (849) 693 

and  benefit  of  division  (988) 908 

See  EbSCISSION. 

EESTBAINT  OF  MAEBIAGE. 
See  Marrtaqk 

EBSTRAINT  OP  TRADE. 

contracts  in,  unlawful  (765) 551 

presumption  as  to  (765) 551 

contracts  in  general  (765) 551 

contracts  in  particular  (766) 551 

BEVENUE. 

hypothec  over  collector  of  (1011) 943 

auctioneer  as  collector  of  (1011) 943 

market-master  as  collector  of  (1011) 944 

BIGHT  OP  RETENTION. 
See  Jus  Rbtsntionis. 

BIGHTS  OP  ACTION. 

how  sale  of,  takes  place  (870) 734 

kinds  of  (870) 734 

sale  of  conditional  (870) 734 

unconditional  sale  of  (870) 735 

sale  of  collection  of  (870) 735 

effect  of  sale  of  (870) 735 

mode  of  cession  of  (870) 735 
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formalities  on  sale  of  (870) 735 

priyileges  pass  on  sale  of  (871) "^37 

jparaie  execution  and  sale  of  (871) '^37 

sale  of  personal  (872) ^^ 

defences  of  cessionary  of  (873) 739 

set-off  on  sale  of  (873) p^ 

exceptions  on  sale  of  (873) "^ 

legal  rightB  of  transferee  of  (873) 740 

rules  as  to  cession  of  (873) 740 

warranty  on  sale  of  (874) 740 

withdrawal  from  cession  of  (876) 742 

rescission  of  sale  of  (876) 743 

proof  of  cession  of  (877) 744 

See  Cession;  Cession  of  Actions. 

BISKS. 

See  Bisks  and  Benefits. 

BISKS  AND  BENEFITS. 

risk  defined  (878) 745 

general  rule  (878) 745 

sale  of  specific  thing  (878) 745 

appropriation  of  fungibles  (878) 747 

vendor  liable  for  fraud  (879) 747 

culpa  UviMvma  (879) 747 

accident  (879) 747 

robbery  (879) 747 

special  contract  as  to  accident  (879) 747 

default  in  delivery  (879) 747 

imapportioned  fungibles  (879) 747 

fungibles  sold  j*er  aversionem  (879) . 747 

fungibles  sold  subject  to  test  (879) 748 

conditional  sale  (880) 750 

in  case  of  lex  commissoria  (880)    .        .        .    '    .                         •  750 

immovable  property  (881) 751 

sale  by  auction  (882) 752 

sale  by  Treasury  (882) 752 

benefits  defined  (883) 752 

fructus  civUes  (883) 752 

See  PUBCHASE  AND  SALE;   SaLE. 

BOMAN  LAW. 

cau$a  (755) ^7 

nuda  pacta  (756) ^^ 

contracts  Ixmae  fidei  (756) ^38 

contracts  «<nrf»  yum  (756) 538 

stipulations  in  (734) ^^ 

formal  and  informal  contracts  (734) 506 

bilateral  contracts  (735) 568 

formulary  procedure  (736) 509 
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innominate  contracts  (736) 509 

alternative  promifle  (747) 526 

place  of  contract  (752) 532 

defence  on  nudum  pactum  (758) 542 

i'gnorantia  juris  (773) 558 

divisions  of  fraud  (777) 664 

contract  caused  by  fraud  (780) 566 

adjecti  Bolutioni  {195) ,   .  586 

mode  of  novation  (816) 623 

as  to  set-off  (826) 638 

merger  and  suretyship  (831) 650 

impossibility  (837) 663 

demand  for  performance  (839) 672 

interpretation  of  contract  (843) 686 

restitution,  when  permitted  (849) 693 

sale  defined  (850) 697 

requisites  of  sale  (860) 697 

add%dioindi4!m{S5d) 718 

rights  of  cession  (873) 740 

rights  after  cession  (876) 741 

remedies  on  warranty  (888) 761 

right  of  sub-letting  (901) 783 

right  to  cede  lease  (901) 784 

sale  of  leased  property  (910) 806 

henefta'um  competerUi<ie  (925) 831 

partnership,  how  bound  (932) .        .                                         .    .  836 

agency  in  (939) 844 

essentials  of  mandate  (941) 848 

commercial  agency  in  (946) 851 

actio  iwditoria  (946) 851 

actio  exercitoria  (9^9) 855 

limits  of  mandate  (966) 862 

authority  of  ship-master  (968) 864 

utili$  actio  of  principal  (960) 866 

excess  of  agent's  authority  (961) 867 

authority  to  buy  land  (961) 867 

agent's  performance  of  mandate  (963) 869 

action  against  imtitor  (966) 874 

agent's  liability  to  third  persons  (969) 880 

agent's  personal  liability  (969) 880 

negligence  of  agent  (970) 883 

negligence  of  ship-master  (970) 884 

torts  ofagents  of  State  (973)         .......  888 

tort  liability  in  bailment  (973) 888 

revocation  of  agency  (975) 890 

renunciation  of  agency  (976) 891 

suretyship  in  (980) 894 

suretyship  for  dowry  (983) 900 
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benefits  of  a  surety  (984) 901 

benefit  of  ezcaasion  (984) 901 

benefit  of  division  (988) 907 

benefit  of  cession  (990) 913 

hypothecation  in  (995) 921 

execution  of  mortgage  (999) 923 

tacit  hypothec  in  (1005) 935 

hypothec  of  >cu*  (1011) 942 

hypothec  for  dowry  (1015) 947 

fideioommissaiy  hypothec  (1016) 949 

loan  to  repair  house  (1020) 953 

liability  in  bailment  (1045) 980 

traditioneifidae  in  (1046) 982 

exceptio  fian  numerataepecunuu  (1050) 967 

deposit  in  (1051) 987 

sequestration  in  (1051) 988 

iuiutae  cauponea  itabtUarii  (1058) 997 

Edict  as  to  bailment  (1058) 997 

fiautae  in  (1058) 997 

caupo  in  (1058) 997 

itabtdari%m{l06B) 99? 

carrier's  liability  (1063) 1002 

quasi-contractual  obligations  (1064) 1005 

condictio  indetnti  (1065) 1006 

registration  of  donation  (1088) 1027 

donatio  inter  vivo$  in  (1093) 1032 

See  Vol.  I. 

EOMAN-DUTCH  LAW. 

formal  and  informal  contracts  (734) 508 

innominate  contracts  (736) 510 

claim  against  joint-debtors  (739) 514 

oral  and  written  contracts  (741) 518 

sale  of  land  (741) 518 

registration  of  contracts  (742) 519 

attestation  of  contract  (743) 520 

signature  of  contract  (745) 522 

effect  of  promise  (746) 524 

alternative  promise  (747) 526 

privity  of  contract  (751) 531 

place  of  contract  (752) 532 

nudum  pactum  in  {156) 538 

consideration,  expressed  in  (756) 538 

reasonable  cause  (757) 540 

fraud  affecting  rights  (761) 545 

contracts  relating  to  inheritances  (763) 548 

contracts  favouring  concubinage  (767) 552 

effect  of  mistake  (772) 556 
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ignoratUia  Juris  (778) 557 

definition  of  fraud  (777) 564 

fraudulent  inducement  (777) 565 

proof  of  fraudulent  omission  (783) 570 

contracts  based  on  fear  (787) 574 

prescription  of  adio  quod  mdua  eau$d  (791) 580 

mode  of  payment  (796) 587 

application  of  payment  (796) 587 

appropriation  of  payments  (802) 595 

legal  rate  of  interest  (807) 602 

estoppel  (815) 621 

mode  of  novation  (816) 623 

principles  of  novation  (817) 627 

rules  of  set-off  (829) 646 

merger  and  suretyship  (831) 650 

release  from  indivisible  debt  (835) 661 

conditional  release  (836) 662 

impossibility  (837) 662 

case  of  leasee  (837) 665 

beneficial  occupation  (837) 665 

and  Oape  Law  (837) 665 

remedy  by  way  of  penalty  (838) 668 

when  penal  liability  ceases  (839) 672 

remedy  by  specific  performance  (840) 674 

interpretation  of  contract  (843) 685 

restitution,  when  permitted  (849) 693 

requisites  of  sale  (850) 697 

completion  of  sale  (850) 698 

sale  of  m  aZiena  (851) 699 

prohibition  of  alienation  (851) 700 

sale  of  stolen  property  (851) 701 

sale  of  annuity  (851) 703 

persons  non  compos  mentis  (853) 709 

sales  in  drunkenness  (853) 710 

addidio  in  diem  (859) 718 

naassting  (SeS) 728 

Lex  Anastasiana  (866) 729 

patent  rights  (872) 738 

trade  marks  (872) 738 

copyright  (872) 738 

rights  after  cession  (875) 741 

remedies  on  warranty  (888) 761 

presumption  as  to  warranty  (888) 762 

when  caveat  emptor  applies  (894) 770 

right  of  sub-letting  (901) 783 

right  to  cede  lease  (901) 783 

master  and  crew  (905) "94 

duty  to  repair  (908) 800 
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sale  of  leased  property  (910) 806 

master  and  servant  (912) 809 

heneficium  competenticie  (925) 831 

partnership  terminated  by  death  (934) 838 

mandate  when  inferred  (942) 848 

contract  of  bottomry  (950) 856 

hyJ'brie/m  (950) 856 

agent's  performance  of  mandate  (963) 869 

agent's  liability  to  third  persons  (969) 880 

agent's  personal  liability  (969) 881 

negligence  of  agent  (970) 883 

torts  of  agents  (973) 888 

revocation  of  agency  (975) 890 

renunciation  of  agency  (976) 891 

suretyship  in  (980) 894 

suretyship  for  dowry  (983) 897 

benefit  of  division  (988) 908 

benefit  of  cession  (990) 913 

liability  of  achterborg  (994) 919 

execution  of  mortgage  (999) 923 

validity  of  pledge  in  (999) 925 

pledge  of  res  alienu  (1004) 933 

property  under  landlord's  lien  (1006) 936 

collectors  of  revenue  (1011) 943 

hypothec  of  mimicipality  (1012) 944 

hypothec  of  minors  (1014) 946 

loan  to  repair  house  (1020) 953 

hypothec  on  ships  (1021)      . 955 

lawyer's  lien  (1022) 956 

factor's  hypothec  (1024) 958 

excussion  of  mortgage  (1025) 959 

security  de  restitueiido  (1026)        . 961 

judgment  on  mortgage  (1038) 969 

cessio  honorum  and  mortgage  (1038} 970 

sequestration  defined  (1051) 988 

furtum  U9U9  iu  (1054) 993 

pawnbrokers  under  (1057) 995 

carrier's  liability  (1063) 1002 

wife's  condidio  indthiti  (1067) 1009 

poejiiteiUia  in  innominate  contract  (1068) 1010 

registration  of  donation  (1088) 1027 

causes  for  revoking  donation  (1090) 1029 

See  Vol.  I. 

EURAL  TENEMENT. 

and  cession  of  lease  (901) 783 

and  sub-letting  (901) 784 

tacit  relocation  of  (902) 792 

See  Lease;  Letting  and  HmiNo;  and  Vol.  L 
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SALABT.  PAGE 

for  what  paid  (904) 793 

analogous  to  rent  (912) 810 

principles  of  law  on  (912) 810 

See  Mastbb  akd  Servakt  ;  Waobs. 

SALE. 

of  goods  in  English  Law  (741) 518 

oral,  of  land  (741) 518 

oral,  of  servitude  (741) 518 

of  land,  in  Transyaal  (741) 518 

element  of  time  in  (753) 534 

requisites  of  (850) 697 

effect  of  mere  promise  (850) 697 

claim  for  damages  (850) 698 

completion  of  (850) .        ..»        ^        ^        ....  698 

transfers  ownership  (850)     .        .        « 698 

merx  {S5l) 698 

of  res  aliena  (851) 699 

reclamation  on  illegal  (851) 700 

of  joint  property  (851) 700 

oi  fideicommisaum  (851) 700 

of  stolen  property  (851) 701 

to  enemies  of  the  State  (851) 701 

against  customs  laws  (851) 702 

of  non-existent  thing  (851) 702 

of  lost  thing  (851) 702 

of  destroyed  thing  (851) 702 

consensus  in  (852) 703 

palam  et  dam  (852)          .        • 705 

to  guardian,  of  ward's  property  (852) 705 

disclosure  of  principal  on  auction  (852) 705 

for  party  not  sui  juris  (852) 706 

to  trustee  (852) 706 

to  agent  (852) 706 

to  insolvent,  Cape  (852) 707 

consent  to,  must  be  free  (853) 707 

in  drunkenness,  rules  as  to  (853) 708 

error  in  (853) 711 

price  in  (854) 713 

interpretation  of  (854) 713 

when  complete  (855) 714 

conditions,  when  implied  (856) 715 

giving  of  arrha  in  (856) 715 

nature  of  special  conditions  (857) 716 

agreement  of  lease  with  (857) 716 

on  approbation  (857) 716 

when  unlawful  (857) 717 

when  ambiguous  (858) 717 
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intention  of  parties  to  (858) 717 

by  addidio  in  diem  (859,  860) 718»  719 

with  lex  eommi$9oria{S6\) 722 

snspenaive  and  resolutive  (861,  862)        ....  723,  725 

right  of,  to  third  party  (863) 726 

right  of  resale  (863) 727 

jus  retradta  (864,  865) 728 

Lex  AnavUuiana  (865) 729 

of  inheritance  (866— 869) 729—734 

jm  accreacendi  (867) 732 

of  rights  of  action  (870— 877) 734—745 

risks  and  benefits  (878—883) 745—753 

iirttb  cm«  (884— 887) 753—761 

actions  on  warranty  (888— 894) 761—772 

warranty  (888) 761 

voeUtooU  (SSd) 762 

latent  and  patent  defects  (890) 763 

actio  redhibitoria  (S9l) 765 

actio  quanti  minoris  (892) 767 

requisites  for  warranty  actions  (893) 769 

implied  warranty  (894) 770 

manufactured  goods  (894) 771 

remedy  of  seller  (895— 896) 772—776 

actio  venditi  (895) 772 

resdssion  (897) 776 

of  leased  property  (909) 804 

of  mortg^ed  property  (1038— 1040) 969—972 

of  mortgaged  property,  set  aside  (1040) 972 

by  auction,  of  hypothec  (1041) 972 

See   Actio    Quanti    Ii^obis;    Aono    Redhibitoeia  ; 
PuBCHASE  AND  Sale;  Vobtstoots  ;  Warbanty. 

SALVAGE. 

cases  of  duress  (791a) 580 

SECUEITY  DE  RESTITUENDO. 

for  payment  (796) 588 

on  provisional  sentence  (796) 588 

SELLEE. 

See  PuBCHASE  and  Sale;  Sale. 

SENATUSCONSULTVM  VELLEIANUM. 

woman's  ignorance  of  (773) 558 

what  it  is  (983) 896 

woman  not  entitied  to  (983) 897 

renunciation  of  (893) 897 

woman  as  co-principal  debtor  (893) 897 

consent  of  husband  and  (983) 897 
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power  to  pass  bond  and  (983) 897 

and  benefit  of  division  (988) .  909 

See  SuEBTY ;  Surxtyship  ;  and  Vol.  I. 

SEQUESTRATION. 

a  species  of  consignation  (832) 656 

defined  (832) 656 

preference  for  costs  of  (1028) 963 

a  form  of  deposit  (1051) 988 

voluntary  and  necessary  (1051) 988 

in  Boman-Dutch  Law  (1051) 988 

distinguished  from  consignation  (1051) 988 

by  order  of  Court  (1051) 988 

See  Consignation;  Dxposrr;  Tendbe. 

SERVICE. 

tacit  reletting  of  (903) 793 

how  rewarded  (904) 793 

of  master  of  vessel  (905) 793 

See  Master  and  Servant  ;  Wages. 

SERVITUDE. 

hypothecation  of  (1004) 932 

See  Vol.  I. 

SET-OFF. 

ntu2um;>adtim  as  cause  for  (758) 542 

defined  (824) 635 

discharges  liability  (824) 635 

amount  of  debt  (824) 635 

effect  of  (825) 63$ 

interest  affected  by  (825) 636 

penalty  affected  by  (825) 636 

compulsory  (825) 637 

when  pleadable  (825) 637 

after  judgment  (825) 637 

presumption  as  to  (825) 638 

debts  subject  to  (826) 638 

when  not  allowed  (826,  829) 638,  646 

in  case  of  spoliation  (826) 639 

as  to  privileged  debts  (826) 639 

as  to  alimony  (826) 639 

requisites  of  (827) 640 

liquidity  a  requisite  of  (827) 640 

certainty  a  requisite  of  (827) 640 

Cape  Law  (827) 642 

Transvaal  Law  (827)    .  '. 642 

Natal  Law  (827) .642 

parties  to  (828) 643 

by  guardian  (828,  829) 643.646 
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of  ceded  daim  (828) 644 

by  joint  debtor  (828) 644 

by  agent  (829) 646 

between  guardian  and  ward  (829) 646 

brevi  manu  {S29) 646 

between  husband  and  wife  (829) 648 

by  surety  (829) 648 

against  heir  (829) 648 

distinguished  from  ya«re<e72tiafiM  (830) 648 

sale  of  rights  of  action  (873) 739 

and  change  in  partnership  (929) 834 

SHAKES. 

sale  of,  time  (753) 535 

SnEEIFF. 

right  of,  to  reoeiye  payment  (795) 585 

SHIP. 

tacit  hypothec  on  (1021) 955 

jus  retentionu  and  (1021) 955 

bound  for  cargo  (1021) 955 

bound  for  freight  (1021) 955 

Cape  Law  (1021) 955 

Transvaal  Law  (1021) 955 

See  AvBRAQB ;  Master  of  Vessel  ;  Tacit  HYPOTiiBa 

SINGULU8  IN  SOLIDUM. 

liabiHty  (738) 512 

rules  as  to  benefits  (739) 514 

UabiUty  for  fraud  (781) 568 

SLEEPING  PAETNER 

See  Anonymous  Partner. 

S00IETA8  LEONINA. 

See  Partnership. 
SOCII. 

their  liability  on  joint  contracts  (738)  .        .    513 

SPECIAL  AGENT. 

principal  how  bound  by  (959)  ...  ....    865 

See  Agency;  Aobnt;  Authority. 

SPECIAL  MORTGAGE. 

defined  (997) ,        .    922 

what  it  includes  (998)      ....  ...         923 

registration  of  (999) 924 

effect  of»  on  immoyables  (1000) 927 

goes  before  later  tacit  mortgage  (1029) 964 

See  General  Mortqaoe;  Mortoaoe. 
(  84  ) 


INDEX  TO  VOI^   II. 

SPECIFIC  PEEFOBMANOR  pagb 

when  party  liable  to  (840) 674 

Boinan-I>atchLawon(840) 674 

sale  of  property  (840) 674 

English  Law  on  (840) 675 

when  impossible  (840) 675 

€urffO  emti  and  (840) 675 

obligations  (ui/acfeTtdum  (840) 676 

damages  as  altemative  to  (841) 677 

prayer  for  (841) 677 

prayer  for,  or  damages  (841) 677 

8PE8. 

sale  of  (851) 699 

$ucce$$iania,  sale  of  (851) 703 

SPE8  SUCCESSI0NI8. 

sale  of  (851) 703 

warranty  on  sale  of  (868) 732 

SPOLIATION. 

effect  of  set-off  on  (826) 639 

STAKEHOLDER. 

iSee  Gaming  Coxtbact. 

STATE. 

liability  of,  for  agents*  torts  (973) 887 

tacit  hypothecof  (1011) 942 

hypothec  over  administrators  of  (1011) 943 

contractor  with  (1011) 943 

hypothec  of,  in  Cape  Colony  (1011) 944 

hypothecof,  in  Transvaal  (1011) 944 

STATUTE  LAW. 

agreement  contrary  to  (762) 547 

STATUTE  OP  PBAUDS. 

contracts  in  writing  (741) ol8 

Roman-Dutch  Law  (741) 518 

STIPULATION. 

interpretation  of  (843) 685 

STOLEN  PROPERTY. 

sale  of  (851) 701 

sold  in  market  overt  (851) 701 

right  to  rescind  sale  of  (851) 701 

remedies  of  buyer  of  (851) .701 

knowledge  of  buyer  and  seller  of  (851) 701 

8€e  PuROHASB  AKD  Sale ;  Sale;  and  Vol.  I. 

SUB-LETTING. 

See  LsTTiKa  and  Hibiko* 
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when  not  co-principal  debtor  (738) 512 

liability  in  9olidum  (738) 512 

Bet-oif  releasing  (825) 636 

•et-offby(829) 648 

contracts  and  obligations  of  (980) 894 

mnst  haye  a  principal  (980) 894 

who  is  not  a  (981) 895 

duties  of  a  (981) 895 

as  compared  with  principal  (981) 895 

amount  of  liability  of  (982) 896 

bound  in  dttrioreni  caueam  (982) 896 

who  may  be  a  (983) 896 

woman  as  a  (983) 896 

minor  as  a  (983) 897 

for  a  penalty  (983) 898 

for  tort  (983) 898 

for  uncertain  debt  (983) 899 

for  natural  obUgation  (983) 899 

for  dowry  (983) 900 

liability  of,  for  interest  (983) 900 

effect  of  principal's  default  on  (983) 901 

general  liability  of  (983) 901 

benefits  of  a  (984) 901 

benefit  of  excussion  of  (984— 987) 901—907 

ezcussion  of,  when  allowed  (987) 906 

notice  of  excussion  to  (987) 906 

liability  of,  for  costs  (987) 907 

benefit  of  division  (988)  . 907 

minor  as,  with  major  (988) 909 

benefit  of  cession  (989) 911 

rights  of  against  principal  (991) 914 

right  of  recourse  of  (991) 914 

action  of  mandate  of  (991) 914 

actio  negotim-umgeatitrtdnot  {991) 914 

what,  may  claim  (991) 914 

remuneration  of  (992) 914 

recovery  of  expenses  by  (993) 915 

for  unauthorised  minor  (993) 915 

for  prostitute  (993) 915 

over-payment  by  (993) 915 

faQure  of,  to  plead  (993) 915 

taking  personal  risk  (993) 915 

failure  of,  to  benefit  principal  (993) 915 

failure  of,  to  inform  principal  (993) 916 

double  payment  by  (993) 916 

delay  of  claim  by  (993) 916 

and  principal's  insolvency  (993) 916 

delegation  by  (993) 916 
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oroditor  admitting  payment  by  (993) 917 

right  of,  to  indemnity  (993) 917 

termination  of  obligation  of  (994)         .        .  .917 

tortliabiUtyof(994) 918 

for  indemnity  (994) 918 

surrender  of  security  by  (99*) 919 

See  Bbnisfit  op  Cession  ;  Benefit  op  Division;  Benefit 

OF  EXOU88ION ;  SUBBTYSHIP. 

4STJBBTYSHIP. 

effect  of  merger  on  (831) 650 

effect  of  set-off  on  (829) 648 

entered  into  by  agent  (961) 867 

surety's  contract  and  oblig^ons  (980) 894 

in  Eoman  Law  (980) 894 

defined(980) 894 

whether  in  writing  (980) 894 

evidence  of  (980)      . 894 

in  what  it  consists  (981) 895 

what  agreements  are  not  (981) 896 

what  is  a  valid  (981) 895 

conditions  of  (981) 895 

amountof(982) 896 

who  may  enter  into  (983) 896 

of  women  (983)    • 896 

8en<Uu$€on$uUum  Vdleianum  and  (983) 896 

husband  consenting  to  wife's  (983) 897 

of  minors  (983) 897 

joint  (983) 898 

for  future  obHgation  (983) .     .  898 

for  accessory  obligation  (983) 898 

for  contract  (983) 898 

for  tort  obUgation  (983) 898 

for  penalty  (983) 898 

for  future  crime  (983) •        .  898 

for  uncertain  debt  (983) 899 

for  natural  obligation  (983) 899 

for  married  woman  (983) 900 

in  impossible  transaction  (983) 900 

effect  of  (983) 000 

interpretation  of  (983) 900 

liabiUty  for  interest  on  (983) .  900 

effect  of  principal's  default  (983) 901 

benefits  of  a  surety  (984) 901 

benefit  of  excussion  (984— 987) JK)1— 907 

absence  of  principal  debtor  (986) 905 

when  excussion  allowed  (987) 906 

benefit  of  division  (988) 907 
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of  minor  with  major  (988) 909 

benefit  of  cession  (989) 911 

surety's  rights  against  principal  (991) 914 

and  lex  comm%9»OTia  (992) 914 

recovery  of  surety's  expenses  (993) 915 

donandi  animo  (993) 915 

for  unauthorised  minor  (993) 915 

termination  of  (994) 917 

ended  by  merger  (994) 917 

ended  by  lapse  of  time  (994) 917 

duration  of  (994) 917 

ended  by  novation  (994) 918 

liability  of  aehierbarg  (994) 919 

insolvency  no  discharge  of  (994) 919 

and  postponement  of  payment  (994) 919 

guarantee  and  (994) 920 

See  BsinaiT  of  Csssioir ;  Bbetsfit  of  Divisioir ;  Beheftt 
OF  ExoussioN ;  Subety. 

SUSPENSIVE  CONDITION. 

sale  with  (861) 723 

in  whose  favour  (862) 725 

construction  of  (862) 725 

with  part  payment  (862) 726 

right  to  sell  to  third  party  (863) 727 

See  Lbz  Cokmissobia  ;  Salb. 

T. 
TACIT  HYPOTHEC. 

defined  (1005) 934 

in  Boman  Law  (1005) 935 

and  pignue  praetorium  (1005) 935 

of  landlord  (100&— 1010) 935-^942 

of  the  State  or  the  Treasury  (1011) 942 

over  contractors  with  State  (1011) 943 

over  farmers  of  revenue  (1011) 943 

of  municipalities  (1012) 944 

municipal,  Cape  Colony  (1012) 945 

municipal,  Transvaal  (1012) 945 

churches  and  public  bodies  (1013) 945 

churches,  Cape  Colony  (1013) 945 

churches,  Transvaal  (1013) 945 

minors  (1014) 946 

persons  under  curatorship  (1014) 946 

for  dowry  (1016) 947 

of  legatees  (1016) 949 

of  fideicommisaary  heirs  (1016) 949 

of  children  of  first  marriage  (1017) 951 
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funeral  expenses  (1018) 952 

wages  (1019) 963 

for  loan  on  house  (1020) 953 

of  builder  (1020) 954 

on  ships  (1021) 955 

of  legal  practitaoner  (1022) 956 

on  mining  claims  (1023) 958 

of  factor  (1024) 958 

preference  of  (1029) 963 

preferent  to  general  mortgage  (1029) 964 

goes  before  later  special  mortgage  (1029) 964 

preference  of,  after  arrest  (1029) 964 

See    Hypothbc;    Htpothegation  ;    Jus    Eetentionis; 
Lien;  Mostgaob;  Prbfbbencb. 

tacit  BELOCATION. 

what  it  is  (902) 791 

and  re$  invecta  (902) 791 

effects  of  (902) 792 

and  jxira<«  execution  (902) 792 

rural  tenements  (902) 792 

urban  tenements  (902) 792 

lease  in  writing  (902) 792 

letting  of  services  (902) 792 

See  Lease  ;  Lettino  aio)  Hirino. 

TENDER. 

of  interest,  effect  of  (813) 615 

defined  (832) 654 

its  position  in  law  (832) 654 

voluntary  and  involuutary  (832) 654 

voluntary,  defined  (832) 654 

involuntary,  defined  (832) 654 

requisites  of  a  good  (832) 654 

and  pactum  antichreeeos  (832) 655 

risk  attaching  to  subject  of  (832) 655 

in  action  on  tort  (832) 656 

as  performance  of  contract  (832) 656 

and  denial  of  liability  (832) 656 

of  shares  with  note  (832) 657 

waiver  of  right  to  (832) 657 

and  liability  for  costs  (832) 657 

before  summons  (832) 658 

to  sherifTs  officer  (832) 658 

with  additional  plea  (832) 658 

See  Consignation;  Sbquestbation. 

THREATS. 

See  Feab. 

(    89    ) 


INDEX  TO  VOL.  II. 

TIME.  PAOK 

whether  an  essential  of  oontract  (753) 594 

daim  for  damages  (753) 534 

sale  of  shares  (753) 535 

of  payment  (801) 592 

for  disclosure  of  buyer  (852) 705 

locatio  operis/aciendi  (907) 799 

See  Essentials  of  Contract. 

TOBT. 

of  agent  (973) 887 

in  contract  of  bailment  (973) 888 

surety  for  obligation  on  (983) 898 

and  quasi-delict  (1059) 998 

8ee  Bailment;  Culpa;  Damages;  Doltts;  Inneeepeb; 
Nbolioenoe;  Quasi-Deliot. 

TBADE  MABES. 

sale  of  (872) 738 

cases  on  (872) 739 

Cape  Law  (872) 73^ 

NatalLaw(872) 739 

Orange  Biver  Colony  Law  (872) 739 

Transvaal  Law  (872) 739 

TBADE,  BESTBAINT  OF. 

See  Bestraint  of  Trade. 

TBANSACnON. 

See  Compromise. 

TBANSFEB. 

registration  necessary  (742) 519 

of  subject  of  payment  (799) 590 

of  particular  property  (921) 825 

See  Begistration;  and  Vol.  I. 

TBANSFEB  DUTY. 

Transvaal,  on  leases  (742) 519 

on  lease  for  99  years  (742) 519 

on  general  mortgage  of  movables  (999) 924 

on  mortgage  of  real  property  (999) 924 

TBAN8VAAL. 

Law  3,  1871 :  first  marriage  (1017) 952 

Law  2,  1887 :  copyright  (872) 739 

Law  13,  1894:  pawnbroking  (1057) 995 

Law  20,  1896:  §17(741) .  518 

Proc.  8,  1902 :  §  30  (741) 518 

Proc.  8,  1902  :  §  3  (742) 520 

Proc.  8,  1902 :  §  29  (742) 620 

Proc  8,  1902:  leases  of  fixed  property  (899)  .                ...  782 
Proc.  8,  1902  :  disclosure  of  principals  (852)               .                .70S 
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Proc.  11,  1902:  §5(740) 517 

Proo.  11,  1902:  §30(740) 517 

Proc.  11,  1902 :  §  39  (740) 51T 

Proc.  11,  1902 :  §  43  (740) 51T 

Proc.  11,  1902:  §47(740) 517 

Proc.  11,  1902  :  §  84  (740) 517 

Proc.  11,  1902:  waiver  (814) 620^ 

Proc.  11,  1902:  damages  on  dishonour  (842)       ....  68a 

Proc  21,  1902 :  set-off  under  (827) 642 

Proc.  22,  1902 :  patents  (872) 73^ 

Proc.  23,  1902 :  trade  marks  (872) 739 

Proc.  28,  1902  :  vacant  inheritance  (832) 656* 

Proc.28,  1902:  State  hypothec  (1011) 943- 

Proc.  28,  1902:  municipal  hypothec  (1012)         ....  945- 

Proc.  28,  1902 :  hypothec  of  churches  (1013) 945 

Proc.  28,  1902 :  minors  and  protutors  (1014)  .946 

Proc.  28,  1902 :  hypothec  over  guardian  (1014)                       .    .  947 

Proc.  28,  1902 :  hypothec  for  dowry  (1015)         ....  94a 

Proc  28,  1902  :  hypothec  of  legatees  (1016) 950 

Proc.  28,  1902 :  hypothec  of  fideioommissary  (1016)    .                .  95(V 

Proc  28,  1902:  first  marriages  (1017) 952 

Proc.  28, 1902  :  hypothec  on  house  (1020) 955> 

Proc  28,  1902  :  hypothec  on  ships  (1021) 955 

Ord.  32,  1902 :  liquor  licences  (769) 555 

transfer  duty  (742) 519* 

notarial  leases  (742) 520* 

interest  on  mortgages  (813) 617 

period  of  reclamation  (862) 72a 

notarial  bond  over  movables  (999) 92a 

TEEASUBY. 

risks  on  sale  by  (882) 752 

tacit  hypothec  of  (1011) 942 

extentof  hypothec  of  (1011) 942 

>cu«  defined  (1011) 942 

hypothec  of,  against  whom  (1011) 943 

hypothec  of,  for  taxes  (1011) 94a 

hypothec  of,  for  fines  (1011) 944 

succeeding  to  private  person  (1011)         ......  944 

See  Vol.  I. 

TEUSTEE. 

in  sale,  how  constituted  (852) 706 

TUTELAE  ADMINI8TRATI0. 

a  quasi-contractual  obligation  (1064) 1005 

U. 
UNDE  VL 

remedy  on  private  ejectment  (910) 805 
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oompored  with  fear  (787) 574 

See  FsAB. 

UNDUE  PBEFEBENCE. 

See  PRBfSBENCE. 

UNILATERAL  CONTEACT. 

defined  (735) 508 

examples  of  (735) 509 

UNLAWFUL  AGREEMENTS. 

mode  of  illegality  (759) 544 

knowledge  of  parties  (760) 544 

contrary  to  common  law  (761) 545 

contrary  to  statute  law  (762) 547 

mcUa  in  $e  (761) 545 

mala  quia  prohibita  {'!6l) 545 

rights  to  future  inheritance  (763) 548 

champerty  (764) 549 

maintenance  (764) 549 

restraint  of  trade  (765) 551 

restraint  of  marriage  (766) 552 

contracts  favouring  concubinage  (767) 552 

gaming  contract  (768) 553 

drinking  debts  (769) 555 

to  obtain  public  o£Blce  (770) 555 

amounting  to  bribery  (770) 555 

performance  of,  by  agent  (963) 869 

agent's  commission  for  (968) 878 

URBAN  TENEMENT. 

and  cession  of  lease  (901) 784 

and  sub-letting  (901) 784 

and  tacit  relocation  (902) 792 

repair  of  (908) 800 

See  Lease  ;  Lettino  and  Hirixo. 

USUFRUCT. 

may  be  leased  (900) 782 

hypothecation  of  (1004) 932 

V. 
VERBAL  (X)NTRACT. 

for  sale  of  land  (741) 518 

for  sale  of  servitude  (741) .     .  518 

proof  of  (741) 518 

embodied  in  written  contract  (744) 520 

VERBORUM  OBLIQATIONES. 

defined  (734) 507 
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based  on  fraud  (780) 567 

See  Vol.  I. 

VIS  MAJOR. 

and  eommodatum  (1055) 994 

and  innkeeper'a  liability  (1059) 999 

See  Impossibilitt. 

rOETSTOOTS. 

what  it  is  (889) 762 

sale  of  slave  (889) 762 

actio  redhibitaria  (889) 762 

sale  of  racing  filly  (889) 76$ 

obligation  on  sale  (889) 763 

See  Wabbakty. 

W. 
WAGES. 

for  what  paid  (904) 793 

forfeiture  of,  by  crew  (906) 795 

reduction  of  (912) 811 

tacit  hypothec  for  (1019) 953 

hypothec  for  Cape  Colony  (1019) 953 

preference  for  (1029) 964 

See  Master  aud  Servant;  Bent  ;  Salart. 

WAIVEB. 

as  terminating  contract  (814) 617 

defined  (814) 617 

by  agreement  (814) 617 

impUed(814) 617 

as  to  bills  and  notes  (814) 620 

of  right  to  tender  (832) 657 

See  Estoppel. 

WAE. 

ejectment  caused  by  (909) 803 

yti«|>of(/iWnu  and  lease  (909) 803 

See  Lethno  and  HntiNa;   Bemission  of  Bent;  Yis 
Major. 

WABBANTY. 

sale  of  inheritance  (868) 732 

sale  of  rights  of  action  (874) 740 

as  to  title  (884,  886) 755,757 

of  quality  and  quantity  (888) 761 

exceptions  to  rule  (888) 761 

Boman  Law  remedies  (888) 761 

latent  defects  (888) 761 

actio  redhibiion'a  (SSB) 761 

(     W     ) 
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actio  quanti  minoris  (888) 761 

in  general  (888) 761 

Aedilitian  edict  (888) 762 

English  Law  (888) 762 

sale  voeMooU  (889) 762 

altematiye  remedies  (890)                         764 

express,  and  ctdio  redhibitoria  (893) 769 

when  caveat  emptor  applies  (894) 770 

manufactored  goods  (894) 771 

implied,  of  authority  (969) 881 

See  Actio  Quakti  Mino&is  ;  Actio  Bedhibitobia. 

WIFE. 

capacity  to  contract  (749) o29 

compromise  for,  by  husband  (821) 631 

set-off  against  (829) 648 

suretyship  of  (983) .     .  896 

suretyship  for  (983) 900 

mortgage  by  (1003) 931 

condidio  itidebiii  of  (1061) 1009 

WOMAN. 

capacity  to  contract  (749) 529 

suretyship  of  (983) 896 

mortgage  by  (1003) 931 

WKl'iTEN  CONTEACJT. 

English  Law  (741) 518 

registration  of,  when  necessary  (742) 519 

attestation  of  (743) 520 

prior  oral  agreement  (744) 520 

signature  to  (745) 522 

signature  of,  by  agent  (960) 866 

WEONGFUL  DISMISSAL. 

damages  for  (912) 808 

principles  of  law  as  to  (912) 809 

See  Master  and  SERVAirr. 


The  End. 
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